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Adopted  at  the  January  Term  thereof ,  A.  D*  1871. 

L  In  all  cases  where  an  appeal  is  perfected^  and  the  statement 
settled  (if  there  be  .one)  twenty  days  before  the  commencement  of 
the  next  succeeding  term  of  this  court,  the  transcript  of  record 
shall  be  filed  on  or  before  the  first  day  of  such  term. 

IL  If  the'  transcript  of  the  record  is  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed,  on  motion,  upon  satis- 
factory evidence  of  such  omission. 

A  cause  so  dismissed  may  be  restored  during  the  same  term,  upon 
good  cause  shown,  on  notice  to  the  respondent 

III.  On  such  motion  to  dismiss  the  appeal,  there  shall  be  pre- 
sented the  certificate  of  the  clerk  below,  under  the  seal  of  the  court, 
certifying  the  amount  or  character  of  the  judgment  or  order 
appealed  from ;  the  date  of  its  rendition ;  the  fact  and  date  of  the 
filing  of  the  notice  of  appeal;  the  fact  and  date  of  filing  the  under- 
taking on  appeal ;  the  fact  and  time  of  settlement  of  the  statement, 
if  there  be  one;  and  also  that  the  appellant  has  received  a  duly 
certified  transcript,  or  that  such  transcript  has  not  been  requested 
by  appellant;  or,  if  requested,  that  appellant  has  not  paid  the  fees 
therefor,  if  such  payment  have  been  demanded. 

IV.  All  transcripts  of  records  hereafter  sent  to  this  court  shall 
be  on  paper  of  uniform  size,  according  to  a  sample  to  be  furnished 
by  the  clerk  of  this  court,  with  a  blank  margin  one  and  a  half 
inches  wide,  at  the  top,  bottom  and  side  of  each  page,  and  all 
pleadings,  proceedings  and  evidence  shall  be  chronologically  arranged, 
and  the  pages  of  the  transcript  shall  be  numbered,  and  but  one  side 
of  the  leaves  shall  be  written  upon. 

V.  Each  transcript  shall  be  prefaced  with  or  have  annexed  an 
alphabetical  index  to  its  contents,  specifying  the  page  of  each 
separate  paper,  order  or  proceeding,  and  of  the  testimony  of  each 
witness,  and  shall  have  blank  or  fly  sheet  covers. 
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6  RULES  OF  THE  SUPREME  COURT. 

VL  The  transcript  shall  be  fastened  together  on  the  left  side  of 
the  pages,  so  that  the  same  may  be  secured  and  every  part  con* 
veniently  read. 

VII.  The  transcript  shall  be  written  in  a  fair,  legible  hand,  and 
eaqh  paper  or  order  shall  be  separately  inserted. 

VIII.  The  party  filing  the  transcript  may,  if  he  so  desire,  have 
the  same  printed,  but  the  expense  of  printing  shall  not  be  allowed 
or  taxed  as  costs. 

IX.  No  transcript  which  fails  to  conform  to  the  requirements  of 
these  rules  shall  be  filed  by  the  clerk. 

X.  The  transcript,  on  appeal  from  a  final  judgment,  shall  contain 
copies  of  the  notice  of  appeal;  the  undertaking  or  undertakings 
executed  by  appellant  on  the  appeal ;  the  pleadings  on  which  are 
formed  the  issues  tried  in  the  cause ;  the  statement,  if  there  be  one ; 
and  such  other  parts  of  the  judgment  roll  as  are  necessary  to  pre- 
sent or  explain  the  points  relied  on,  and  no  more. 

On  appeal  from  a  judgment  rendered  on  an  appeal,  or  from  an 
order,  the  transcript  shall  contain  copies  of  the  notice  of  appeal; 
the  undertaking  or  undertakings  filed  by  appellant;  the  judgment 
or  order  appealed  from,  and  of  the  papers  used  on  the  hearing  in  the 
court. 

XI.  The  appellant  shall  be  charged  with  the  duty  of  having  the 
transcript  perfected  in  accordance  with  the  statute  and  these  rules : 
Provided,  That  if  it  shall  appear  to  the  satisfaction  of  the  court 
that  the  appellant  has  filed  his  pracipe  in  time  with  the  clerk  of 
the  coui*t  below,  directing  the  preparation  of  the  transcript,  and 
specifying  what  portions  of  the  record  the  same  shall  contain,  then, 
in  case  the  transcript  shall  be  imperfect  and  shall  not  conform  to 
the  requirements  of  the  prmcipey  and  sufficient  reason  for  such  non- 
conformity does  not  appear,  the  appeal  shall  not  be  dismissed,  and 
on  motion  of  the  appellant,  a  rule  shall  be  entered  upon  the  clerk 
below  to  correct  the  transcript  within  such  time  as  may  be  allowed 
by  the  court  below. 

XII.  For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript,  either  party  may  suggest  the  same  in  writing,  and,  upon 
good  cause  shown,  obtain  an  order  that  the  proper  clerk  certify  to 
this  court  the  whole  or  part  of  the  record,  as  may  be  required.  If 
the  attorney  or  counsel  of  the  adverse  party  be  absent,  or  the  fact 
of  the  alleged  error  or  defect  be  disputed,  the  suggestion  must  be 


Digitized  by 


Google 


BULES  OF  THE  8UPBEME  COURT.  7 

accompanied  by  an  affidayit,  showing  the  existence  of  the  alleged 
error  or  defect 

XIII.  Proof  of  service  of  notice  of  appeal  on  the  respondent 
may  be  made  by  affidavit,  and  in  all  cases  proof  of  service  of  such 
notice  or  waiver  thereof  shall  be  filed  in  this  court  five  days  at  least 
before  the  commencement  of  the  term  to  which  the  appeal  is  taken. 

XIV.  Exceptions  to  the  transcript,  statement,  undertaking  on 
appeal,  notice  of  appeal,  or  to  its  service,  or  proof  of  service,  or  any 
technical  objection  to  the  record  affecting  the  right  of  the  appellant 
to  be  heard  on  the  errors  assigned,  must  be  taken  at  least  one  day 
before  the  day  on  which  the  cause  may  be  set  down  for  hearing,  and 
must  be  noted  in  writing  and  filed  at  least  one  day  before  the  argu- 
ment, unless  the  appellant  otherwise  consent,  but  in  all  cases  such 
objection  must  be  presented  to  the  court  before  the  argument  on 
the  merits. 

XV.  Upon  the  death  or  disability  of  a  party,  or  transfer  of  his 
interest  in  the  suit,  pending  an  appeal,  such  fact  shall  be  suggested 
in  writing  to  the  court;  and  if  the  cause  of  action  survive  or  con- 
tinue, upon  motion  of  the  legal  or  personal  representative  of  such 
party,  or  of  any  party  to  the  record,  an  order  shall  be  made  substi- 
tuting such  representative  in  the  cause,  and  the  cause  shall  proceed 
as  in  other  cases. 

XVI.  The  calendar  of  each  term  of  this  court  shall  consist  only 
of  those  causes  in  which  the  transcript  shall  have  been  filed  in  this 
court  five  days  before  the  commencement  of  the  term,  unless  by 
written  consent  of  the  parties :  Provided,  That  all  cases  in  which 
the  appeal  is  perfected  as  provided  in  rule  first,  and  the  transcript 
is  not  filed  five  days  before  the  first  day  of  the  term,  may  be  placed 
on  the  calendar,  on  motion  of  the  respondent,  upon  the  filing  of  the 
transcript,  during  the  first  week  of  the  term. 

XVII.  Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed,  and,  except  when  brought  to  hearing 
upon  notice  or  agreement  of  the  parties,  shall  be  disposed  of  in  the 
order  in  which  they  appear  upon  the  calendar. 

XVIII.  The  appellant  and  respondent  shall  furnish  to  each  other 
a  copy  of  his  points  and  authorities,  at  least  one  day  before  the 
commencement  of  the  argument ;  and,  at  or  before  the  commence- 
ment of  the  argument,  shall  furnish  to  each  of  the  justices  a  copy 
of  the  same,  and  shall  file  a  copy  of  the  same  with  the  clerk ;  or 
either  party  may  file  one  copy  thereof  with  the  clerk,  who  shall 
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cause  the  requisite  copies  to  be  made,  and  in  case  either  party  shall 
fail  to  furnish  such  copy  to  the  opposite  party,  as  required  by  this 
rule,  he  shall  be  deemed  to  waive  his  right  to  argue  such  cause 
orally,  except  by  consent ;  and  no  brief  of  his  points  and  authori- 
ties, not  filed  in  accordance  with  this  rule,  will  be  considered  by 
the  court,  except  after  at  least  one  day's  notice  of  the  filing  of  the 
same  to  the  opposite  party,  who  shall  have  such  time  as  may  be 
allowed  by  the  courts  after  the  filing  thereof,  to  file  a  reply  thereto. 

XIX.  When  briefs  or  arguments  are  filed,  one  copy  shall  be 
delivered  to  the  adverse  party,  one  to  each  of  the  justices^  and  one 
to  the  reporter. 

XX.  No  more  than  two  counsel  will  be  heard  upon  a  side,  and 
not  over  one  and  a  half  hour  on  a  side  for  argument  will  be  allowed, 
unless  permission  be  asked  and  allowed  before  the  argument  com- 
mences. 

XXI.  The  records  and  reports  must,  in  all  cases,  show  whether  a 
decision  was  made  by  a  full  bench,  and  which  of  the  judges,  if 
either,  dissented  therefrom. 

XXII.  When  the  court  takes  a  case  under  advisement,  it  shall 
file  its  opinion  at  the  next  teim  thereafter.  No  cause  is  decided 
until  the  opinion  in  writing  is  filed  with  the  clerk. 

XXIII.  In  any  case,  if  the  court  is  satisfied  from  the  record  that 
the  appeal  was  taken  for  delay,  such  damages  shall  be  awarded  as 
may,  undei  the  circumstances,  be  proper,  and  as  shall  tend  to  pre- 
vent the  taking  of  appeals  for  delay. 

XXIV.  Appeals  in  criminal  cases  shall  take  precedence  of  all 
other  business. 

XXV.  When  a  judgment  of  the  supreme  court  is  rendered,  such 
judgment  and  the  opinion,  when  finally  corrected,  must  be  recorded, 
and  a  certified  copy  of  the  judgment,  with  proper  instructions, 
must  be  forthwith  remitted  to  the  clerk  of  the  district  court  in 
which  the  judgment  appealed  from  was  rendered,  and  a  copy  of  the 
opinion  shall  be  remitted,  upon  application  of  either  party,  and 
payment  of  the  costs  thereof,  within  ten  days  after  the  close  of  the 
term  at  which  such  opinion  was  filed. 

XXVI.  In  case  any  justice  of  this  court,  while  holding  a  district 
court,  shall  refuse  to  allow  an  exception,  or  to  certify  to  a  statement, 
in  accordance  with  facts,  upon  presentation  to  this  court,  or  to  any 
two  justices  thereof,  in  vacation,  of  a  petition  verified  by  the  affi- 
davit of  any  person  aggrieved  thereby,  or  by  the  attorney  of  such 
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person,  this  court,  or  such  justices  thereof,  shall,  if  sufficient  reason 
appear  therefor,  sign  an  order  granting  leave  to  such  person  to 
prove  the  facts  in  relation  to  such  exception  or  statement  Such 
proof  shall  be  made  by  deposition,  taken  after  three  days'  notice  to 
the  opposite  party,  or  his  attorney,  of  the  time  and  place  of  taking 
the  same,  which  shall  contain  a  copy  of  the  order  granting  such 
leave,  and  within  ten  days  after  the  taking  of  such  depositions  shall 
be  concluded,  the  opposite  party  may,  after  like  notice  and  in  like 
manner,  take  depositions  of  witnesses  in  relation  thereto.  Such 
depositions  shall  be  taken  and  certified  before  the  same  persons  and 
in  the  same  manner,  in  all  respects,  as  is  provided  by  law  in  the 
case  of  depositions  taken  within  this  territory. 

XXVII.  All  motions  for  rehearing  shall  be  in  writing,  and  filed 
within  three  days  after  the  judgment  is  rendered  or  order  made, 
and  during  the  term  at  which  the  judgment  or  order  is  rendered  or 
made. 

XXYin.  No  transcript  or  paper  filed  in  a  cause  shall  be  taken 
from  the  court  room  or  clerk's  office,  except  by  written  order  of  the 
court,  or  one  of  the  justices. 

XXIX.  The  party  filing  the  transcript  shall  be  primarily  liable 
for  costs.  In  no  civil  case  shall  the  clerk  be  required  to  remit  the 
final  papers  until  the  costs  accrued  in  this  court  are  paid. 

Sules  adopted  at  the  August  Term,  A.  D.  1871. 

I.  At  or  before  filing  the  transcript  in  each  case  on  appeal,  the 
party  filing  ^he  same  shall  deposit  with  the  clerk  the  sum  of  twenty- 
five  dollars,  to  be  applied  on  the  payment  of  the  costs  in  this  court 

II.  In  all  cases  at  law  in  which  the  supreme  court  has  original 
jurisdiction,  the  prcedpe  for  a  summons  shall  specify  the  rule  day 
upon  which  the  summons  shall  direct  the  defendant  to  appear ;  and 
on  or  before  such  day  the  declaration  shall  be  filed ;  and  at  the  rule 
day  next  succeeding,  except  upon  an  order  or  notice  from  a  justice 
of  this  court,  the  defendant  shall  plead  to  the  same. 

III.  In  cases  commenced  in  this  court,  which  may  be  tried  before 

a  justice  of  the  supreme  court,  while  holding  a  district  court  in  his 

district,  the  clerk,  upon  the  application  of  either  party,  shall  send 

and  certify  the  case  and  papers  to  the  court  below,  where,  upon 

reasonable  notice  to  the  other,  either  party  may  bring  the  case  to 

trial 
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PREFACE. 


The  Territory  of  Montana  was  organized  by  the  act  of 
Congress,  approved  May  26,  1864.  The  ninth  section  of 
this  act  vests  the  judicial  power  in  a  supreme  court,  dis- 
trict courts,  probate  courts  and  justices  of  the  peace.  The 
supreme  court  consists  of  a  chief  justice  and  two  associate 
justices. 

The  first  term  of  the  supreme  court  of  Montana  was  held 
in  Virginia  City,  the  "seat  of  government"  of  the  Terri- 
tory, and  commenced  on  May  17,  1865.  During  the  terms 
that  were  held  from  May,  1865,  to  December,  1868,  the 
opinions  of  the  court  in  the  cases  that  were  determined 
were  rarely  delivered  in  writing.  Orders  were  generally 
made  that  the  judgment  of  the  court  below  shouldr  be 
afllrmed  or  reversed.  Written  opinions  were  filed  in  every 
case  that  was  decided  from  the  December  term,  1868,  to  the 
January  term,  1873.  The  records  of  the  court  before  the 
December  term,  1868,  are  imperfect,  and  the  pleadings, 
briefs  and  papers,  in  a  majority  of  the  causes  that  were 
heard  before  this  term,  cannot  be  found.  For  these  reasons 
this  volume  contains  a  report  of  the  cases  which  were 
argued  and  determined  in  the  supreme  court  of  the  Ter- 
ritory from  the  December  term,  1868,  to  the  January  term, 
1873. 

The  act  of  the  legislature,  that  provides  for  the  reporting 
of  the  decisions  of  the  supreme  court,  was  approved  Janu- 
ary 4,  1872.  The  second  section  provides  that  "the  report 
of  such  cases  shall  contain  concise  notes  of  the  points 
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decided,  a  statement  of  the  facts  taken  from  the  record, 
when  the  same  are  not  fully  given  in  the  opinion  of  the 
court,  the  names  of  the  counsel,  and  the  opinion'  of  the 
court."  In  addition  to  the  duty  of  reporting  the  "names 
of  the  counsel,"  an  abstract  of  the  briefs  of  the  counsel  has 
been  prepared.  In  performing  this  labor  the  reporter 
regrets  that  he  has  been  compelled  to  do  an  injustice  to  the 
attorneys  by  publishing  a  digest  in  lieu  of  their  arguments. 
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CASES 

ARGUED  AND   DETERMINED 


Df  THB 


SUPREME  COURT 


DBCBMBBB  TERM,  1868,  HELD  IN  VIRGINIA  CITY. 


Present : 
Hov.  HENRY  L.  WARREN,  Chixv  Jubtiob. 
Hon.  HIRAH  KNOWLES,  Abbooiatx  Jtrsriox. 


Thomas,  appellant^  v.  Smith,  Treasxirer  of  Deer  Lodge 
County,  respondent. 

PsAcncx — mandamus — appeal  from  order  on  r^eree^a  report  No  appeal  lies 
from  an  order  of  the  district  oourt  setting  aside  the  report  of  a  referee  upon 
an  application  for  a  writ  of  mandate. 

Pbactigs  ~  mandamus  —  reference — nwuA  be  determined  by  cowrL  The  district 
court  cannot  refer  an  application  for  a  writ  of  mandate,  bat  most  grant  or 
deny  the  same  before  an  appeal  can  be  taken. 

YAUDrrr  of  statute  relating  to  eounty  bonds.  The  act  approved  Norember  22, 
1807,  authorizing  county  commissioners  to  call  in  ail  outstanding  orders 
against  the  treasuiy  of  their  respectiTe  counties,  and  issue  bonds  in  lieu 
thereof,  is  valid. 

PowKB  of  eonvmissioners  in  issuing  eounty  bonds.  The  county  commissioners 
of  a  county  cannot  require  the  holders  of  the  evidences  of  its  indebtedness 
to  surrender  the  same.  The  act  approved  November  22, 1867,  confers  upon 
eounty  commissioners  the  power  to  issue  bonds  in  the  place  of  outstanding 
orders  which  have  been  voluntarily  presented  for  that  purpose. 
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Statute  rtlating  to  payment  of  eminty  toarronte  not  repeaied.  The  act  approved 
November  19, 1867,  entitled  **  An  act  defining  the  duties  of  county  treas- 
urers, and  the  pavment  of  countj  warrants.'*  is  not  repealed  by  the  act 
relating  to  county  bonds,  approved  November  22, 1867. 

Duty  of  county  trecumrer  —  poioer  of  county  commissionere.  The  treasurer 
must  pay,  upon  county  warrants,  money  in  the  treasury  of  the  county  which 
is  not  otherwise  appropriated  by  law.  An  order  forbidding  the  treasurer 
to  pay  such  warrants,  passed  by  the  county  commissioners,  is  void. 

Appeal  from  the  District  Court  of  the  Second  District^ 
Deer  Lodge  County. 

Thomas  applied  to  the  district  court  of  the  second  district 
for  a  peremptory  writ  of  mandate  on  April  18, 1868,  to  com- 
pel Smith,  the  treasurer  of  Deer  Lodge  county,  to  pay  a 
certain  warrant.  After  the  answer  and  replication  had  been 
filed  the  following  order  was  made  by  the  court : 

"  April  Term,  1868 ;  May  12,  1868. 
"W.  W.  Dixon,  Esq.,  an  attorney  at  law,  is  hereby 
appointed  referee  in  the  application  of  J.  M.  Thomas  for  a 
writ  of  mandamus  against  Addison  Smith,  treasurer  of  Deer 
Lodge  county,  to  report  both  the  facts  and  the  law  in  the 
case ;  to  make  his  report  in  twenty  days. 
''May  12, 1868. 

"L.  P.  WiLLiSTOisr,  Judged 

The  referee  made  his  report  on  May  30, 1868,  in  favoB  of 
Thomas. 

On  February  22, 1868,  the  board  of  county  commissioners 
of  Deer  Lodge  county  passed  the  following  order,  which  is 
referred  to  in  the  opinion  of  the  court : 

"  It  is  hereby  further  ordered  by  the  board  of  county  com- 
missioners that  the  treasurer  shall  not  pay  any  moneys  out 
of  the  county  treasury,  for  the  purpose  of  paying  off  any 
unpaid  county  warrants  that  may  have  been  issued  prior  to 
the  first  day  of  February,  1868 ;  neither  shall  he  take  in 
payment  of  taxes  or  licenses  any  warrant  that  may  have 
been  issued  previous  to  the  date  above  named. 

'' February  "ia.,  1868. 

"G.  J.  Lucas, 

"  Chairman  Board  CourUy  Commissioners.'*^ 
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At  the  June  term,  1868,  the  court,  Williston,  J.,  set 
aside  the  report  of  the  referee,  and  Thomas  appealed. 
The  facts  are  fully  stated  in  the  opinion. 

WoBD  &  Spratt  and  L.  MoMubtrt,  for  appellant. 

Appellant  presented  his  warrant  to  the  treasurer  of  Deer 
Lodge  county  for  payment  on  May  9,  1866,  and  April  17, 
1868.  On  the  last  day  the  treasurer  had  moneys  in  his 
hands  sufficient  to  pay  appellant's  warrant  and  refused  to 
pay  it.  Appellant  presented  his  warrant  under  section  8, 
page  618,  act  1865,  and  registered  it  under  sections  2  and  3 
of  the  act  of  1867,  page  59,  approved  November  19,  1867. 

The  first  question  is,  the  proper  construction  of  the  act 
approved  November  22,  1867,  page  234,  providing  for  the 
bonding  of  county  warrants.  Appellant  contends  that  this 
act  only  authorizes  the  county  commissioners  to  call  in  the 
outstanding  indebtedness,  and  to  fund  or  bond  so  much 
of  said  indebtedness  as  may  be  presented  to  the  treasurer 
of  the  county  for  that  purpose  by  the  holders  thereof.  The 
holders  of  the  warrants  cannot  be  cbmpelled  to  bond  or  fund 
them.  The  county  commissioners  cannot  prohibit  the 
treasurer  from  paying  any  warrants.  This  act  is  not  repug- 
nant to  the  acts  of  February  9,  1865,  and  November  19, 
1867,  cited  above.  These  acts  relating  to  the  same  subject- 
matter  must  be  construed  together. 

Repeals  by  implication  are  not  favored  by  law.  Sedg. 
Stat,  and  Const.  Law,  127  et  seq.;  5  Abb.  N.  T.  Dig.  93, 
§§  199,  200,  201  and  202. 

.  K  these  acts  can  subsist  together  the  courts  will  uphold 
the  prior  law.  Sedg.  Stat,  and  Const.,  Law,  127  et  seq.j 
247 ;  Merrill  v.  Gorham,  6  Cal.  41. 

The  intention  of  the  legislature  is  to  be  searched  for  in  the 
words  of  the  statute.  Sedg.  Stat,  and  Const.  Law,  243  et 
seg.;  5  Abb.  N.  Y.  Dig.  79,  §  31. 

The  law  under  which  appellant  presented  his  warrant 
formed  part  of  the  contract  between  him  and  the  county. 
His  right  to  receive  payment  became  vested  when  he  com- 
plied with  the  law.    The  legislature  cannot  by  any  subse- 
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quent  act  impair  its  obligation  by  requiring  other  conditions 
to  be  performed,  which  were  not  required  by  the  law  of  the 
contract  itself.    Robinson  v.  Magee^  9  Cal.  81. 

The  previous  acts  of  the  legislature,  providing  that  appel- 
lant's  warrant  should  be  paid  in  the  order  of  its  presentation 
or  registry,  appropriated  the  county  fands  to  that  purpose. 
The  county  commissioners  cannot  change  this  order  of 
payment.    Laforge  v.  Magee^  6  Cal.  286. 

The  act  of  November  22, 1867,  authorizing  the  funding  of 
county  indebtedness,  is  unconstitutional  and  void.  It 
delegates  to  the  county  commissioners  legislative  powers. 
17  Mo.  630. 

The  order  of  the  county  commissioners,  forbidding  the 
treasurer  to  pay  warrants  issued  prior  to  February  1,  1868, 
is  void.     It  is  an  exercise  of  legislative  power.    It  repeals 
and  annuls  the  acts  of  the  legislature.    No  such  power  is  * 
conferred  upon  the  commissioners  by  any  statute. 

The  act  of  November  22, 1867,  and  the  orders  of  the  county 
commissioners  thereunder,  impair  the  obligation  of  the  con- 
tract between  the  county  and  the  holders  of  warrants. 
jRobinson  v.  Magee^  9  Cal.  81 ;  Laforge  v.  Magee^  6  id. 
286,  660;  17  Mo.  630. 

What  is  termed  the  policy  of  the  government,  with  regard 
to  any  particular  legislation,  is  generally  a  very  uncertain 
thing.  Sedg.  Stat,  and  Const  Law,  308 ;  Hodden  v.  The 
CoUectoT,  6  WaU.  111. 

Shabp  &  Napton  and  J.  C.  Robinson,  for  respondent. 

The  decision  of  the  court  below  in  setting  aside  the  report 
of  the  referee  is  correct.  It  is  clearly  settled  that  it  is  not 
necessary  to  the  repeal  of  a  law  that  it  should  be  done  in 
terms,  nor  that  one  law  should  be  directly  repugnant  to  the 
other.  1  Kent's  Com.  462 ;  Pierpont  v.  Cranch,  10  Cal.  316 ; 
SaeraTnento  v.  Bird,  16  id.  296 ;  Appeal  of  N.  B.  &  M.  JR. 
JR.  Co.,  32  id.  616. 

The  intention  of  the  legislature,  when  it  can  be  ascer- 
tained, must  govern  in  the  construction  of  statutes.    That 
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• 

intention  must  be  gathered  from  the  act  itaelf.  Sedg.  Stat, 
and  Const.  Law,  229-234,  293-298 ;  Schqfield  v.  Whiter  7 
Cal.  400;  Smith  Stat,  and  Const.  Law,  649;  Ehowles  v. 
TeateSy  31  Cal.  86. 

Where  there  are  two  statutes  of  different  dates  upon  the 
same  subject,  and  full  force  and  effect  cannot  be  given  to 
both,  the  latter  operates  as  a  repeal  of,  and  destroys  the 
force  and  effect  of  the  former.  Whenever  a  power  is  given 
by  statute,  every  thing  necessary  to  attain  the  end  is  implied. 
1  Kent's  Com.  524. 

The  act  of  November  22,  1867,  gives  the  commissioners 
thea^uthority  to  call  in  aU  indebtedness.  Webster  defines 
authority  to  be  legal  power,  or  a  right  to  command  or  to  act, 
as  the  authority  of  a  prince  over  subjects,  etc.  The  inten- 
tion of  the  legislature  in  making  the  law  of  November  22, 
1867,  was  to  prescribe  the  only  mode  of  payment.  It  not 
only  gives  the  authority  referred  to,  but  further  provides 
that  all  bonds  shall  draw  interest  and  be  paid  in  seven  years. 
The  creditors  are  compensated  for  the  delay  in  enforcing 
their  remedy.  It  cannot  be  that  it  was  only  intended  to 
empower  the  commissioners  to  fund  or  not,  at  the  pleasure 
of  the  scrip  holder.  If  so,  they  would  have  been  allowed 
to  bond  on  the  best  terms  they  could.  They  must  pay 
fifteen  per  cent  per  annum  interest.  Appellant's  construc- 
tion would  simply  give  commissioners  the  power  to  com- 
promise the  county  indebtedness  and  borrow  money,  which 
they  can  do  under  the  acts  of  1865,  page  500,  section  14. 
Section  8  of  the  acts  of  1865,  page  518,  is  in  conflict  with 
sections  3  and  6  of  acts  of  1867,  page  234. 

There  was  no  necessity  for  a  repealing  clause  as  the  bond* 
ing  act  was  ineffectual  until  acted  upon  by  the  county  com- 
missioners. The  commissioners  have  ordered  the  bonding 
of  the  county  warrants  under  the  law,  and  declared  that 
they  wiU  only  pay  by  bonding,  which  renders  the  law 
effectual.  The  subject  of  this  action  is  included  in  the  war- 
rants thus  ordered  bonded. 

To  sustain  both  acts,  as  contended  for  by  appellant,  would 
virtually  render  the  last  of  no  effect  whatever.  A  statute 
Vol.  1  —  4. 
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should  never  be  so  construed  as  to  render  it  a  nullity. 
Smith  Stat,  and  Const.  Law,  §§  671,  672. 

Remedial  statutes  should  be  largely  and  liberally  con- 
strued.   Smith  Stat,  and  Const.  Law,  §§  547,  709,  710. 

The  legislature  has  the  right  to  alter  the  remedy,  if  it  does 
not  thereby  impair  the  right  and  make  the  remedy  hardly 
worth  pursuing.  Smith  v.  Morse^  2  Cal.  549.  The  legisla- 
ture may  fund  the  debt  of  a  county.  HuTisacJcer  v.  Borden^ 
6  Cal.  288 ;  (JhapTnan  v.  Morris,  28  id.  394. 

The  record  shows  that  appellant's  right  never  became 
vested. 

The  legislature  did  not  delegate  legislative  power  to  the 
county  commissioners  in  leaving  it  discretionary  with  them 
to  fund  the  county  indebtedness.  Blarvding  v.  Burr^  13 
Cal.  358 ;  Chapman  v.  Morris,  28  id.  394. 

County  commissioners  understand  the  wants  of  their 
county  better  than  the  legislature.  The  action  of  the  com- 
missioners was  not  legislative  in  its  character,  but  simply 
ministerial.  They  complied  strictly  with  the  funding  act. 
Upham  V.  Supervisors  Sutter  County,  8  Cal.  378 ;  Emery 
V.  San  Francisco  Oas  Co.,  28  id.  348. 

Any  one  interested  could  have  compelled  the  commis- 
sioners to  fund  if  they  had  refused.  City  of  New  York  v. 
Furze,  3  Hill,  612. 

Warben,  C.  J.  This  was  an  application  on  the  affidavit 
of  appellant  to  obtain  a  writ  of  peremptory  mandamus  out 
of  the  district  court  of  the  second  judicial  district,  in  and 
*  for  the  county  of  Deer  Lodge,  directed  to  the  respondent, 
treasurer  of  said  county,  to  compel  the  payment  out  of  the 
county  treasury  to  appellant  of  county  warrant  numbered 
'  364,  drawn  by  the  county  commissioners  of  that  county  on 
the  treasurer  for  the  sum  of  $213.20,  payable  to  C.  E.  tvine 
or  order,  out  of  any  moneys  in  the  treasury  of  said  county, 
and  dated  May  9, 1866. 

The  affidavit  alleges  legal  ownership  of  the  warrant  by 
appellant,  its  presentation  on  the  9th  day  of  May,  1866, 
to  the  then  treasurer  for  payment,  and  non-payment  for 
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want  of  fands,  and  avers  that  afterward  money  was  received 
by  the  respondent  as  such  treasurer,  which  was  appro- 
priated by  law  to  the  payment  of  said  warrant ;  and  that 
appellant^  on  April  17,  1888,  presented  same  to  respondent, 
who  had  previously  as  such  treasurer  received  money 
appropriated  by  law  to  pay  said  warrant,  for  payment,  and 
who  then  refused  to  pay  same. 

Some  matters  of  practice 'hereafter  noticed  make  it  neces- 
sary to  detail  the  history  of  the  case. 

In  his  amended  answer  respondent  specially  denies : 

1.  That  he  had  at  the  time  of  answering,  or  had  had  since 
the  commencement  of  the  action,  any  money  in  his  hands  or 
custody  appropriated  by  law  to  payment  of  the  warrant ;  and, 

2.  That  he  had  at  any  time  received  any  money  appro- 
priated by  law  to  payment  of  same. 

For  further  answer  he  sets  up  the  act  of  the  legislative 
assembly,  entitled  "  An  act  to  authorize  the  county  commis- 
sioners of  the  several  counties  of  the  Territory  of  Montana 
to  fund  the  debt  of  their  respective  counties,"  approved 
November  22, 1867,  and  two  orders  made  under  color  of  that 
act  by  the  board  of  county  commissioners  of  Deer  Lodge 
county,  which  are  set  out  in  the  answer,  the  first  bearing 
date  February  1,  1868,  and  the  other  February  22,  1868. 
The  first  order  recites  that  the  commissioners,  deeming  it  for 
the  interest  of  Deer  Lodge  county  that  all  the  outstanding 
orders  against  the  treasurer  of  said  county  be  called  in,  do 
order  that  all  outstanding  orders  against  the  treasurer  of 
said  county  be  called  in,  and  that  bonds,  with  coupons  pay- 
able semi-annually,  be  issued  in  lieu  thereof,  by  virtue  of, 
and  in  conformity  with,  the  act  of  the  legislative  assembly 
of  November  22,  1867 ;  and  further,  that  $3,000  be  set  apart 
from  the  ordinary  revenue  of  the  county  for  the  year  1868, 
for  the  payment  of  the  outstanding  bonds  against  the  treas- 
ury of  said  county  and  the  interest  thereon.  The  second 
order  forbade  the  county  treasurer  to  pay  any  money  out 
of  the  treasury  for  the  purpose  of  paying  off  any  unpaid 
county  warrants  issued  prior  to  February  1,  1868,  or  to 
receive  such  warrants  in  payment  of  taxes  or  licenses. 
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The  answer  avers  that  both  these  orders  of  the  board  were 
made  prior  to  the  presentation  of  the  warrant  in  question  to 
respondent  for  payment. 

To  this  answer  respondent  filed  a  replication,  and  the 
cause  was  referred,  by  order  of  the  court,  to  a  referee  "to 
report  both  the  facts  and  the  law  of  the  case,"  who  after- 
ward filed  a  report  including  finding  of  facts  and  conclu- 
sions of  law,  and  recommendiflg  that  an  order  of  court  be 
made  for  a  peremptory  mandamus  to  respondent  in  accord- 
ance with  the  application.  To  this  rei)ort  of  the  referee 
respondent  excepted,  assigning  errors,  and  moved  to  set  the 
report  aside,  and  for  a  new  trial. 

Upon  this  motion  the  court  rendered  what  purports  to  be 
a  judgment,  reviewing  the  conclusions  of  law  reported,  and 
concluding  as  follows :  *'  We  feel  impelled  in  the  brief  time 
we  have  to  investigate  the  question  to  dissent  from  the  report 
of  the  referee.  We,  therefore,  sustain  the  exceptions  (except 
the  one  rejecting  evidence),  and  set  aside  the  report  of  the 
referee.'^ 

To  this  order,  or  decision,  appellant  noted  his  exception. 

Tills  is  all  the  transcript  shows,  except  the  following 
stipulation  of  the  parties  under  which  the  proceeding  is 
brought  before  this  court : 

"It  is  stipulated  and  agreed  by  and  between  the  parties 
hereto  as  follows : 

'^1.  That  the  cause  be  taken  by  appeal  to  the  supreme 
court  of  the  Territory,  upon  the  decision  and  order  of  the 
judge  of  said  district  court  setting  aside  the  report  of  the 
referee  in  this  cause,  and  the  order  of  said  judge  granting  a 
new  trial  thereon. 

"2.  That  all  errors  and  defects  in  the  pleadings  in  said 
cause  be  and  the  same  are  hereby  waived,  and  the  court  is 
hereby  authorized  and  requested  to  order  said  appeal  in 
accordance  with  these  stipulations." 

We  have  thus  detailed  the  proceedings  in  the  cause, 
because,  as  an  appellate  court,  we  are  met  at  the  outset  by 
a  difficulty  as  to  what  questions  are  presented  in  this  tran- 
script for  the  adjudication  of  this  court. 
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No  apx>eal  lies  from  the  mere  order  or  decision  setting 
aside  the  report  of  the  referee ;  and,  though  recited  in  the  ^ 
stipulation,  the  transcript  fails  to  show  any  further  order 
granting  or  denying  the  application,  granting  or  refusing  a 
new  trial,  or  any  final  judgment  or  order  whatever  from 
which  an  appeal  would  lie.  This  difficulty  arises  from  the 
error  of  the  court  in  ordering  a  reference  of  the  cause,  and 
subsequently  in  fS&iling  to  either  grant  or  deny  the  applica- 
tion. We  will  not  stop,  however,  to  discuss  the  validity  of 
a  reference  of  "issues"  or  "questions"  of  law,  under  our 
code  of  practice,  without  consent  of  the  parties  entered  upon 
the  record.  In  a  proceeding  for  a  mandamus  our  statute 
contemplates  that  questions  of  fact  and  of  law  shall  respec- 
tively be  determined  in  the  manner  pointed  out  —  questions 
of  law  being  for  the  court.  In  this  case  the  issues  raised  on 
the  affidavit  and  answer  are  questions  of  law  —  the  only 
issue  of  fact  joined  being  the  denial  by  respondent  that  he 
had,  prior  to  the  commencement  of  the  action,  received  money 
as  treasurer  appropriated  by  law  to  payment  of  the  warrant, 
and  this  really  involving  .a  question  of  law.  Although  the 
court  below  did  not  take  such  final  action  as  would  bring 
these  questions  before  this  court  on  appeal,  yet,  regarding 
them  as  of  interest^  and  in  view  of  the  intention  of  the  parties, 
as  indicated  by  their  stipulation,  we  will  proceed  to  con- 
sider them  as  presented  by  the  pleadings,  treating  the  report 
of  the  referee  upon  the  issue  of  £a,ct  as  a  special  finding 
of  the  court,  and  regarding  the  order  setting  it  aside  as  an 
order  denying  the  application  of  appellant  on  the  facts  as 
shown  by  the  record. 

The  respondent  bases  his  refusal  to  pay  the  warrant,  in 
substance,  upon  the  orders  of  the  board  of  county  commis- 
sioners set  out  in  the  answer,  and  that  the  money  in  the 
treasury  was  not  by  law  appropriated  to  such  payment. 

If  those  orders  of  the  board  were  made  by  competent 
authority,  within  the  limitations  of  legislative  power,  they 
would,  of  course,  furnish  a  legal  justification  of  his  refusal. 
To  determine  whether  such  is  the  case,  we  must  first  refer 
to  the  acts  of  the  legislative  assembly  conferring  powers 
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upon  the  commissioners,  as  it  is  not  contended  that  they 
possess  any  legal  powers,  except  such  as  may  be  rightfully 
conferred  upon  them  by  the  l^islature,  in  the  exercise  of 
its  powers  under  the  constitution  and  acts  of  congress. 

The  act  of  November  22,  1867,  is  relied  upon  as  confer- 
ring this  power  upon  the  board.  The  constitutionality  of 
this  statute  is  questioned  by  appellant,  but,  properly  inter- 
preted, we  regard  it  as  upon  a  rightful  subject  of  legislation, 
and  within  the  scope  of  legislative  powers. 

It  is  claimed,  however,  by  respondent  that,  under  this 
statute,  the  county  commissioners  possessed  the  power  to 
require,  by  an  order,  that  all  holders  of  warrants,  issued  prior 
to  the  date  of  their  first  order,  should  surrender  them  for 
cancellation,  and  receive  bonds  in  lieu  thereof ;  and  that  this 
act,  upon  the  making  of  such  order,  in  effect  repealed  all 
prior  laws  providing  for  payment  of  outstanding  warrants 
out  of  the  treasury,  leaving  such  warrants  as  were  not  sur- 
rendered unprovided  for.  We  do  not  so  regard  it.  While 
we  admit  the  power  of  the  legislative  assembly,  either  by 
direct  laws  or  through  the  commissioners,  to  control  the 
financial  affairs  of  a  county,  subject  only  to  well  estab- 
lished limitations,  we  would  be  forced  to  deny  the  power 
claimed  to  require  the  surrender  of  evidences  of  county 
indebtedness  by  the  holders  on  any  terms  or  conditions, 
whether  favorable  or  unfavorable  to  the  latter.  The  county 
revenues  might  be  appropriated  by  law  to  other  purposes 
than  payment  of  the  outstanding  indebtedness,  leaving  that 
unprovided  for,  and  whatever  violation  of  moral  obligation 
or  of  public  faith  this  might  be,  the  creditor,  unless  in  some 
case  of  vested  right,  would  be  without  legal  remedy.  This 
subject  we  have  discussed  in  another  case  and  will  not 
pursue  farther. 

We  do  not  think  the  act  in  question  intended  a  compul- 
sory change  of  the  form  of  the  county  indebtedness.  In 
construing  a  statute  it  is  the  duty  of  a  court,  where  one  of 
two  constructions  will  render  it  inoperative,  or  even  simply 
harsh,  and  another  valid,  to  give  it  such  construction  as 
will  sustain  it. 
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We  hold,  then,  that  the  statute  of  November  22,  1867, 
simply  conferred  upon  the  commissioners  the  power,  which, 
without  itj  they  did  not  possess,  to  issue  bonds  bear 
ing  liberal  interest,  and  substitute  them  for  outstanding 
orders,  and  thus  sustain  the  financial  credit  of  the  county. 
The  exchange  was  not  to  be  compulsory,  but  dependent  on 
the  will  of  the  holders  of  warrants.  In  this  light  it  is  a  wise 
and  just  measure ;  and  we  fail  to  see,  as  is  claimed  by 
respondent,  how  such  construction  renders  the  statute 
nugatory. 

The  question  then  recurs  as  to  what  were  the  rights  of 
appellant,  if  declining  to  surrender  his  warrant  under  the 
order  of  the  board.  Unquestionably  to  have  it  paid,  accord- 
ing to  its  terms,  out  of  money  in  the  county  treasury  not 
otherwise  appropriated  by  law.  The  answer  of  respondent 
avers  that,  at  the  time  of  the  presentation  of  the  warrant  to 
him,  he  had  not  in  his  hands  money  appropriated  by  law 
to  its  payment  The  finding  of  the  referee  on  this  issue  was, 
that  **on  the  17th  day  of  April,  1868,  when  demand  of  pay- 
ment of  plaintiff's  warrant  was  made,  by  reason  of  further 
receipts  and  the  funding  of  prior  warrants,  he  had  received 
more  than  sufficient  money  to  pay  plaintiff's  warrant,  sup- 
posing that  it  was  entitled  to  be  paid  in  its  regular  order, 
without  regard  to  the  funding  law  and  the  order  of  the  com- 
missioners." 

The  money,  then,  was  in  the  treasury.  Was  it  appro- 
priated by  law  to  the  payment  of  the  warrant  ? 

By  an  act  of  the  legislative  assembly,  entitled  '^  An  act 
defining  the  duties  of  county  treasurers,  and  the  payment 
of  county  warrants,"  approved  November  19, 1867,  it  is  pro- 
vided that  county  warrants  ^^  shall  be  paid  in  the  order  in 
which  they  are  presented"  to  the  county  treasurer  for  pay- 
ment. It  is  urged  by  respondent  that  this  law  was  repealed 
by  implication  by  the  act  of  November  22.  It  is  a  primary 
principle  that  statutes  in  pari  materia  shall  be  so  construed 
as  that,  if  possible,  all  shall  stand.  The  interpretation  we 
have  given  the  latter  act  removes  all  conflict  between  it 
and  the  former  one,  and  gives  effect  to  both. 
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The  act  of  November  22d  permitted  the  commissioners  to 
appropriate  but  one-fifth  of  the  connty  revenue  annually  to 
payment  of  bonds,  leaving  the  remainder  to  be  applied  in 
accordance  with  previous  laws.  The  order  of  the  commis- 
sioners, of  February  1st,  set  apart  $3,000  of  the  ordinary 
revenue  of  the  county  for  1868  for  the  payment  of  outstand- 
ing bonds,  and  it  is  to  be  presumed  that  amount  constituted 
the  one-fifth  of  the  revenue  of  the  county  for  that  year  per- 
mitted by  law  to  be  appropriated  for\hat  purpose  ;  if  it  was 
more  it  was  unauthorized  by  the  law.  The  remainder  of 
the  revenue,  then,  was  subject'  to  the  disposition  made  by 
prior  laws.  The  act  relating  to  counties  and  county  officers, 
approved  February  9,  1865,  in  specifying  the  duty  of  the 
county  treasurer,  provides  that  "all  moneys  received  by 
him  for  the  use  of  the  county  shall  be  paid  out  by  him  only 
on  the  orders  of  the  board  of  commissioners,  according  to 
law,  except  when  specified  provision  for  the  payment  thereof 
is  or  shall  be  otherwise  made  by  law."  Under  this  act,  and 
that  of  November  19,  1867,  it  appearing  that  appellant's 
warrant  was  entitled  to  payment  in  the  order  of  presentation, 
and  that  the  money  in  the  treasury,  at  the  time  of  its  pre- 
sentation to  respondent  for  payment,  was  not  set  apart 
under  the  order  of  February  1st  of  the  board  of  commis- 
sioners as  part  of  the  $3,000,  or  otherwise  appropriated  by 
law,  it  was  the  duty  of  respondent,  notwithstanding  the  last 
order  of  the  commissioners,  to  apply  it  to  payment  of  the 
warrant. 

The  judgment  of  the  court  below  is  reversed  with  costs, 
and  it  is  ordered  that  a  peremptory  writ  of  mandate  issue 
out  of  this  court,  directed  to  the  treasurer  of  Deer  Lodge 
county,  commanding  him  to  pay  to  appellant,  holder  of  the 
county  warrant  hereinbefore  described,  the  amount  of  said 
warrant,  with  interest  on  the  same  at  the  rate  of  ten  per 
cent  per  annum  from  April  17, 1868,  out  of  any  money  in 
the  treasury  not  otherwise  appropriated  by  law. 

Knowles,  J.,  concurred. 
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Exceptions  sustainecL  Peremptoiy  writ  of  mandate 
granted. 

The  respondent  filed  a  motion  for  a  rehearing,  which  was 
denied  at  the  same  term  for  the  reasons  contained  in  the 
forgoing  opinion. 


LAifOFORD,  respondent,  t.  King,  Treasurer  of  Lewis  and 
Clarke  County,  appellant. 

TERmTOSiAii  WARRANT -*?iot0  paiA,  A  territorial  warrant,  duly  issued,  pre- 
sented for  payment  and  "not  paid  for  want  of  funds,"  in  July,  1867,  and 
subsequently  sold  by  the  owner,  oould  not  be  paid  by  the  Territory  in  money 
or  taxes,  at  its  option,  in  July,  1868. 

TRKRiTORiAii  WARRAins — no  oontroct  for  their  pcuigmenii.  The  statute  in  f oroe 
in  July,  1867,  giving  the  holders  of  territorial  warrants  the  right  to  pay 
taxes  with  them,  was  not  a  contract  that  they  should  be  so  paid. 

Vauditt  of  act  relating  to  paymeint  of  taxes  in  money.  The  act  approTed 
November  19, 1867,  which  deprives  the  holders  of  territorial  warrants,  not 
issued  In  their  names,  of  the  right  of  paying  taxes  with  them,  is  constitu- 
tional. 

Whsn  holder  of  territorial  warrant  has  a  vested  righL  The  holder  of  a  territorial 
warrant,  who  presented  it  in  payment  of  taxes  before  the  passage  of  the 
act  approved  November  19,  1867,  acquired  a  vested  right  to  pay  taxes 
with  it. 

Trrritorial  contracts  ha/ve  no  legal  obligation.  A  citizen  cannot  sue  the 
Territory  and  enforce  its  contracts.  They  have  no  legal  obligation,  but 
reat  upon  the  good  faith  of  the  Territory. 

Appeal  from  the  District  Court  of  the  Third  District^ 
Lewis  and  OlarJce  County. 

Langfobd  applied  to  the  district  court  of  the  third  dis- 
trict on  August  6,  1868,  for  a  writ  of  mandate  to  require 
King,  as  county  treasurer  of  Lewis  and  Clarke  county,  to 
accept  a  territorial  wan-ant  in  payment  of  taxes  due  from 
Langf  ord.  The  warrant  was  duly  drawn  and  issued  in  f  avpr 
of  Green  C.  Smith,  and  presented  for  payment  on  July  17, 
1867.  Smith  sold  the  warrant  for  a  valuable  consideration 
Vol.  1—6. 
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to  Langford,  who  tendered  it,  in  part  payment  of  his  taxes, 
to  King  on  July  11,  1868.  King  refused  to  receive  the  war- 
rant, because  it  was  not  issued  in  the  name  of  Langford, 
according  to  the  act  approved  November  19, 1867,  "  defining 
the  duties  of  county  treasurers,  and  the  payment  of  county 
warrants."  Langford  then  applied  for  the  writ  of  mandate, 
which  was  issued  in  the  alternative  on  August  16,  1868,  by 
the  court,  Munson,  J.,  who  made  the  following  order  in 
chambers :  » 

' '  This  case  having  been  submitted  to  me  for  a  ruling,  under 
stipulation  that  the  same  be  taken  to  the  supreme  court  for 
final  decision,  without  giving  the  subject  that  full  considera- 
tion its  importance  demands,  and  for  the  purpose  of  raising 
the  question  for  the  consideration  of  the  supreme  court,  I 
do  hereby  make  a  ruling  in  favor  of  the  plaintiff  and  against 
the  defendant,  and,  therefore,  adjudge  that  the  defendant 
receive  said  warrant  for  said  taxes  due  from  the  plaintiff, 
as  in  said  complaint  specified." 

The  parties  stipulated  in  writing  that  no  peremptory  writ 
of  mandate  should  be  issued  until  the  final  decision  of  the 
supreme  court  had  been  rendered. 

The  statutes  relating  to  the  subject  of  the  action,  and 
further  facts,  appear  in  the  opinion. 

J.  H.  Shobeb,  District  Attorney,  Third  District,  for 
appellant. 

The  purpose  and  manner  of  issuing  territorial  warrants, 
as  well  as  the  mode,  manner  and  order  of  payment  of  the 
same,  are  strictly  within  the  control  of  the  territorial  legis- 
lature. 

The  legislature  has  a  right  to  provide  means  for  defray- 
ing the  expenses  of  the  territorial  government.  It  must 
necessarily  provide  laws  for  levying  and  collecting  taxes. 
Hence  follows  the  authority  to  prescribe  in  what  the  taxes 
shall  be  paid,  money,  warrants  or  both. 

The  act  approved  November  19, 1867,  does  not  impair  the 
obligation  of  contracts.  The  contract  made  between  the 
Territory,  and  the  holder  of  the  warrant  tendered,  was  that 
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he  should  have  $10  paid  by  the  territorial  treasurer  out  of 
any  money  in  the  treasury,  not  otherwise  appropriated. 
This  contract  is  not  impaired  by  that  act.  He  is  required  to 
pay  his  taxes  in  money  when  they  become  due,  but  his 
right  to  receive  the  money  on  his  warrant  is  not  affected. 
One  use  to  which  the  warrant  might  have  been  applied  has 
beett  destroyed  by  the  act. 

The  appellant  properly  refused  to  receive  the  warrant 
tendered  by  respondent,  as  it  was  issued  to  Green  C.  Smith, 
and  assigned  by  him  to  respondent. 

La  WHENCE  &  Hedges,  for  respondent. 

Const.  U.  S.,  art.  1,  §  10.  No  State  shall  pass  any  bill 
of  attainder,  ex  post /ado  law,  or  law  impairing  the  obli- 
gation of  contracts.  If  a  State  cannot  do  it,  much  less  can 
a  Territory.  This  law  applies  to  all  contracts  between  the 
State  and  individuals.     1  Kent's  Com.  462. 

All  effectual  remedies  affecting  the  interests  and  rights  of 
owners,  existing  when  the  contract  was  made,  become  an 
essential  ingredient  in  it,  and  are  parcel  of  the  creditor's 
rights,  and  ought  not  to  be  disturbed.  All  suspension  by 
statute  of  remedies,  or  any  part  thereof  existing  when  the 
contract  was  made,  is  more  or  less  impairing  its  obligation, 
tion.     1  Kent's  Com.  461-2. 

What  is  the  contract  contained  in  this  warrant  under  the 
law  existing  at  the  time  it  was  issued  ?  It  is  negotiable. 
The  indorsee  has  all  the  remedies  of  original  payee.  Section 
14,  page  67,  and  section  1,  page  59,  of  the  act  of  1867,  do 
not  apply  to  warrants  issued  prior  to  November  1,  1867, 
or  they  are  unconstitutional. 

The  warrant  is  in  the  form  authorized  by  law,  and  is 
receivable  for  full  amount  of  taxes  payable  into  territorial 
treasury.    Acts  1866,  pp.  408  and  422,  §  35 ;  also,  p.  528,  §  1 6. 

County  treasurers  are  collectors  of  taxes  and  licenses  due 
the  Territory.  Act  1865,  p.  421,  §§  34,  35 ;  act  1867,  pp. 
45,  240. 

The  holders  of  such  warrants  are  deprived  of  all  remedy. 
Act  1867,  pp.  53,  57,  69. 
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Ekowles,  J.  This  cause  comes  to  this  conrt  on  appeal 
from  a  judgment  awarding  the  respondent  a  peremptory 
writ  of  mandamus,  commanding  the  appellant  to  take  in 
payment  of  the  Territory's  proportion  of  a  license,  terri- 
torial warrant  No.  458,  for  $10,  issued  July  2,  1867,  to 
Green  C.  Smith. 

On  the  2d  day  of  July,  1867,  the  following  statutes  of 
this  Territory  were  in  full  force,  viz.:  Sections  2  and  6 
of  ''An  act  to  provide  for  the  expenses  of  Montana  Terri- 
tory.' '    They  read  as  follows  : 

"§  2.  That  the  treasurer  shall  pay,  out  of  any  funds  in 
his  hands  applicable  to  such  use,  the  amount  stated  as  due 
in  the  auditor's  warrants,  only  in  the  order  in  which  they 
are  drawn  according  to  priority  of  date ;  provided  that  all 
warrants  are  receivable  into  the  treasury  in  payment  of  any 
taxes,  licenses  or  other  dues  due  the  Territory. 

"§  6.  That  the  warrants  drawn  by  the  auditor  of  this 
Territory  on  the  treasurer  shall  be  received  by  the  sheriff  or 
collector  of  the  revenue  in  payment  of  taxes,  fines  and 
X)enalties^  or  other  dues  to  the  Territory,  at  par,  and  shall 
be  received  from  such  officer  by  the  treasurer  in  settle- 
ment of  revenue  due  from  such  sheriff  or  collector  of  the 
Territory." 

Also  section  36  of  ^^An  act  providing  for  the  collection 
of  the  revenue."  That  part  of  it  which  refers  to  territorial 
warrants  is  as  follows : 

"Auditors'  warrants  are  receivable  for  the  full  amount 
of  taxes  payable  into  the  territorial  treasury." 

After  the  issuing  of  this  warrant  to  Smith,  and  before  the 
tendering  of  it  to  appellant  by  respondent  in  payment  of 
the  Territory's  proportion  of  a  license,  the  following  statute 
was  enacted,  viz. : 

"§  1.  That,  from  and  after  the  passage  of  this  act,  all 
taxes  and  licenses  due  this  Territory,  or  any  county  thereof, 
shall  be  paid  in  money  at  the  time  the  same  may  become 
due ;  provided  that  any  person  or  persons  who  may  have 
rendered  services  to  the  Territory,  or  any  county  thereof, 
and  who  hold  warrants  issued  therefor  in  his  or  their 
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names,  shall  have  the  privilege  of  paying  his  or  their  taxes 
or  licenses  with  snch  warrants,  in  proportion  of  sums  due 
the  proper  county  or  Territory." 

Section  7  of  this  act  provides  that  '^all  acts  and  parts  of 
acts  conflicting  with  this  act  are  hereby  repealed."  See 
Statutes  of  Fourth  Legislative  Assembly,  p.  69. 

The  first  question  presented  to  us  is :  Did  the  Territory 
contract  with  Smith  that  this  warrant  should  be  received  by 
it  in  payment  of  taxes  or  licenses  ?  If  we  consider  the  war- 
rant itself,  we  have  no  difficulty  in  saying  the  Territory 
never  made  any  such  contract.  The  form  of  the  warrant  is 
in  accordance  with  the  provisions  of  law.  See  Statutes  of 
First  Legislative  Assembly,  408.    It  is  as  follows : 

No.  468. 

Territory  of  Montana,  Madison  County,  ) 
Virginia  City,  July  2,  1867.  j 

The  treasurer  will  pay  to  Green  C.  Smith  or  order  ten 
dollars,  out  of  any  moneys  in  the  Treasury  not  otherwise 
appropriated.    Presented  for  payment. 
JtUy  17,  1867.  Jno.  H.  Ming, 

Territorial  Auditor. 
Jno.  S.  Rockfellow, 

Territorial  Treasurer. 

It  is  contended,  however,  that  those  statutes  existing  July 
2, 1867,  enter  into  and  are  a  part  of  this  contract.  It  is  true 
that  laws  do  enter  into  and  form  a  part  of  contracts  made 
during  their  existence,  when  parties  have  left  any  thing  to 
be  supplied  by  law. 

But  when  parties  have  made  and  entered  into  contracts 
which  are  not  illegal,  the  law  never  enters  into  them  to  vary 
or  add  to  them,  so  as  to  make  the  contract  different  from 
what  the  parties  have  made  it  themselves.  See  2  Pars,  on 
Cont.  27,  Laws  give  effect  to  the  contracts  parties  them- 
selves have  made.  If  those  laws  added  to  this  contract  so 
as  to  bind  the  Territory  to  receive  this  warrant  in  payment 
of  taxes,  then  it  also  added  to  the  obligations  of  the  receiver 
of  the  warrant,  and  bound  him  to  pay  it  over  to  the  Terri- 
tory, on  demand,  for  taxes  due  the  Territory,  for  the  obliga- 
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tions  of  such  contracts  are  mutual.  We  think  no  one,  upon 
a  careful  examination  of  those  provisions  of  the  statute  and 
this  warrant,  can  come  to  the  conclusion  that  the  Territory 
has  the  power  to  pay  it  in  money  or  in  taxes,  at  its  option. 
If  not,  then  it  was  no  part  of  this  contract  that  this  warrant 
should  be  received  in  payment  of  taxes.  We  might  proceed 
at  some  length  to  analyze  each  one  of  those  provisions  of  the 
statute,  cited  above,  and  show  that  they  cannot  have  the  effect 
claimed  by  respondent.  We  deem  it  sufficient,  however,  to 
say  that  they  are  general  laws,  which,  for  reasons  of  public 
policy,  gave  the  holders  of  warrants  \he  privilege  of  paying 
them  over  in  liquidation  of  taxes.  And  as  such  they  would 
form  no  part  of  this  contract.  See  Sedg.  on  Stat,  and  Const 
Law,  618,  633. 

But  let  it  be  granted  that  the  Territory  did  contract  with 
Green  C.  Smith  that  this  warrant  should  be  paid  out  of  any 
moneys  not  otherwise  appropriated,  or  that  it  might  be  paid 
over  in  liquidation  of  taxes.  Is  that  law,  repealing  those 
provisions  of  the  statute  which  gave  this  right  of  paying 
over  this  warrant  in  liquidation  of  taxes,  void,  as  violating 
that  provision  of  the  Constitution  of  the  United  States  pro- 
hibiting States  from  passing  any  law  impairing  the  obliga- 
tions of  contracts?  What  is  the  obligation  of  a  contract? 
It  is  tliat  which  gives  the  parties  thereto  the  legal  power  to 
enforce  it.  See  3  Pars,  on  Cont.  655,  note  s.  Montana 
Territory  is  a  government  created,  it  is  true,  by  a  law  of 
Congress.  Yet  that  law  gives  it  very  extensive  powers. 
The  reason  of  the  law,  which  declares  that  no  government 
can  be  sued  without  its  consent,  applies  to  this  territorial 
government  as  well  as  to  any  other  government. 

We  hold,  therefore,  that  unless  permitted  by  some  law 
of  this  Territory,  or  of  the  general  government,  no  citizen 
of  this  Territory  can  sue  it.  There  is  no  law  of  this  Terri- 
tory or  act  of  Congress  permitting  it.  There  is,  then,  no 
legal  power  to  enforce  territorial  contracts.  In  other  words, 
there  is  no  obligation  to  territorial  contracts.  They  rest 
simply  upon  the  good  faith  of  the  Territory.  Hence,  there 
was  no  legal  obligation  on  the  part  of  the  Territory  to  take 
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this  warrant  in  payment  of  taxes ;  and  the  law  which  took 
away  this  right  of  paying  it  over  in  liquidation  of  taxes,  did 
not  impair  the  obligation  of  the  contract,  because  there  was 
no  legal  obligation  to  this  contract,  whatever  the  moral 
obligation  may  have  been.  Had  the  warrant  been  presented 
in  payment  of  taxes  before  the  repeal  of  the  law  giving  this 
right,  the  right  would  then  have  become  a  vested  one,  and 
a  different  question  would  have  been  presented  io  us.  In 
support  of  these  views,  see  Hunsaker  v.  Borden^  5  Cal. 
288 ;  Myers  v.  BaglisTi,  9  Cal.  341. 

In  accordance  with  these  views,  we  hold  that  the  statute 
which  provides  that  all  taxes,  licenses  and  dues  payable  to 
the  Territory  should  be  paid  in  money,  unless  the  2)erson 
owing  the  tax  or  license  should  hold  a  warrant,  issued  to 
himself,  for  services  rendered  the  Territory  by  him,  was  not 
void  as  to  this  warrant.  The  appellant,  as  tax  collector,  was, 
therefore,  bound  to  obey  it,  and  to  refuse  to  receive  this 
warrant  in  payment  of  the  Territory's  proportion  of  a 
license.  Hence  the  district  court  erred  in  awarding  the 
respondent  the  peremptory  writ  of  mandate. 

The  judgment  of  the  court  below  ife,  therefore,  reversed, 
with  costs,  and  the  peremptory  writ  of  mandate  denied. 

Wabeen,  C.  J.,  concurred. 


Hutchinson,  respondent,  v.  Hampton  et  al.,  appellants. 

Rboktveb — pa^  taxed  as  coats.  A  reoeiver  of  property  in  oontroversy  in  an 
action  cannot  recover  jndppnent  for  his  services  against  all  the  parties,  by 
a  motion  in  the  original  suit.  He  is  an  ofiElcer  of  the  eourt,  and  his  compen- 
sation should  be  allowed  out  of  the  property  in  his  hands,  or  taxed  as  costs. 

Appeal  from  the  First  District^  Madison  Oouviy. 

The  parties  stipulated  in  writing  that  this  cause  should 
be  heard  on  appeal  on  the  original  papers.    The  appellants 


1 

24 

858 

1 
28 

238 

u 

89 

163 

Digitized  by 


Google 


40  HuTOHiNSON  V.  Hampton.  [Dec.  T., 

appealed  from  the  judgment  of  the  district  court,  Hoshee, 
J.,  affirming  the  report  of  the  referee  in  favor  of  Hutchinson. 
The  facts  are  contained  in  the  opinion. 

Davis  &  Thoboughman,  for  appellants. 

H.  N.  Blake,  for  respondent. 

Wabben,  C.  J.  This  appears  upon  the  calendar  as  an 
action  in  which  Hutchinson  is  plaintiff  and  appellee,  and 
Columbus  Hampton  and  others  are  defendants  and  appel- 
lants. It  appears  from  the  record  that  Norval  Harrison 
et  al,  were  plaintiffs,  and  J.  M.  Chase  et  al.  defendants  in 
an  action  pending  in  the  first  judicial  district  court,  in  Madi- 
son county,  and  that  Hutchinson  was  appointed,  by  consent 
of  parties,  receiver  of  the  property  in  controversy  in  that 
cause,  and  that  he  acted  as  such  ;  and  applied,  at  the  termi- 
nation of  his  duties,  to  the  court  for  the  allowance  to  him 
of  1330,  as  compensation  for  his  official  services.  This  appli- 
cation was  referred  to  a  referee,  who  heard  testimony  and 
filed  his  report,  finding  the  facts,  reporting  $346.72  to  be 
due  the  receiver,  and  reporting,  as  a  conclusion  of  law,  that 
all  the  parties,  plaintiff  and  defendant  in  the  action,  were 
liable  to  him  for  that  amount.  To  this  report  the  appel- 
lants, or  some  of  them,  excepted ;  their  exceptions  were 
overruled,  and  judgment  was  entered  by  the  court  upon  the 
report  of  the  referee,  for  the  sum  of  $346.72,  in  favor  of 
Hutchinson  as  plaintiff,  and  against  all  the  parties  to  the 
action  as  defendants,  together  with  costs  of  the  reference, 
and  that  execution  issue  therefor.  From  this  judgment 
appellants  have  not  properly  prosecuted  their  appeal,  but 
a  stipulation  is  filed  in  this  court  by  the  attorney  of  Hutch- 
inson, waiving  all  errors,  and  submitting  the  questions 
involved  to  this  court. 

The  court  below  erred  in  entering  the  judgment  against 
all  the  parties.  There  was  no  action  pending  in  which  such 
judgment  could  be  rendered.  If  Hutchinson  performed 
services  at  the  request  of  these  parties,  his  remedy  was  by 
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suit  against  them,  in  the  ordinary  manner,  not  i)y  motion 
in  a  separate  action. 

K  he  performed  servicses  as  a  receiver,  whether  appointed 
by  consent  of  parties  or  otherwise,  he  became  for  that  pur- 
pose an  officer  of  the  court,  and  his  compensation  should 
have  been  allowed  by  the  court  out  of  the  property  in  his 
hands,  or  taxed  as  costs  in  the  case.  Rejecting  the  conclu- 
sion of  law  of  the  referee,  from  the  facts  found  it  appears 
that  Hutchinson  acted  in  the  capacity  of  receiver  in  the 
cause  referred  to ;  and  that,  deducting  the  interest,  there 
was  due  him,  as  compensation  to  which  he  was  reasonably 
entitled,  the  sum  of  $301.50.  This  amount  should  have 
been  allowed  him,  and  taxed  as  costs  in  the  cause  in  which 
he  acted  as  receiver. 

The  judgment  of  the  court  below  is  modified,  so  as  to 
accord  with  this  opinion,  and  the  clerk  of  that  court  is 
directed  to  tax  the  amount  hereby  found  due  to  Hutchinson 
as  receiver,  as  costs  in  the  cause  in  which  he  acted,  in  which 
Norval  Harrison  et  al.  were  plaintiflfe,  and  J.  M.  Chase  et  al. 
were  defendants. 

Judgment  modifled. 

Knowles,  J.,  concurred. 


Territory  of  Montana,  respondent,  v.  Drennan, 
appellant. 

AflBAUi/r  WITH  DEADLY  WSAPON  —  (I^ense.  On  the  trial  of  a  party  indioted 
for  an  assault  with  a  deadly  weapon,  with  intent  to  Infliot  upon  D.  a  bodilj 
injury,  it  is  not  a  defense,  nor  a  part  of  the  res  gesUz^  that  D.,  before  the 
assault  was  committed,  had  wrongfully  deprived  defendant  of  the  use  of 
water,  and  thereby  prevented  him  from  working  his  mining  ground. 

Appeal  from  the  Second  District^  Deer  Lodge  County. 

Drennan  was  tried  in  May,  1868,  in  the  second  district, 
upon  an  indictment  for  an  assault  with  intent  to  inflict  upon 
Patrick  Dalton  a  bodily  injury.    He  was  convicted  in  the 
Vol.  1  —  6. 
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district  court,  Williston,  J.,  to  whose  rulings,  upon  the 
admission  of  evidence,  the  defendant  filed  exceptions,  which 
are  contained  in  the  opinion  of  the  court. 

J.  A.  Johnston,  for  appellant. 

Defendant  had  a  right  to  show  that  he  was  possessing 
and  using  the  water  and  mining  claim,  at  the  time  of  the 
assault  committed  upon  Dalton,  in  mitigation  of  the  offense. 
People  V.  Payney  8  Cal.  341 ;  People  v.  Gostello^  15  id.  350. 

W.  J.  Stephens,  district  attorney,  second  district,  for 
respondent. 
No  brief  on  file. 

Knowles,  J.  Michael  Drennan,  the  above-named  defend- 
ant, was  indicted  for  the  crime  of  assaulting,  with  intent  to 
do  great  bodily  injury,  on  Patrick  Dalton,  and  was  tried  and 
convicted  of  the  same.  The  only  error  complained  of  by 
the  defendant  is  the  refusal  of  the  court  to  admit,  on  the 
trial,  the  evidence  set  forth  in  the  following  exceptions, 
to  wit: 

"Be  it  remembered  that  on  the  trial  of  this  cause,  the 
defendant,  Michael  Drennan,  introduced  as.  a  witness  in  his 
behalf  one  John  Stoner,  by  whom  he  proposed  to  prove 
that  the  defendant  was  owner  of  a  mining  claim  in  Wash- 
ington gulch,  in  Deer  Lodge  county ;  and  that  he  was  at 
work  mining  on  the  same  at  the  time  of  the  commission  of 
the  alleged  assault;  and  that  he  was  using  the  natural 
water  of  said  gulch  for  the  purpose  of  working  his  said 
claim ;  and  that  Peter  Dalton,  upon  whom  said  assault  was 
alleged  to  have  been  committed,  without  any  right  so 
to  do,  shut  off  the  water  of  said  gulch,  out  of  and  away 
from  the  same,  so  that  this  defendant  was  deprived  of  the 
use  of  the  same,  and  thereby  prevented  from  working  on  his 
said  claim ;  which  said  testimony  of  John  Stoner  was  pro- 
posed to  the  court  by  the  defendant,  to  be  corroborated  by 
a  number  of  competent  witnesses.  The  attorneys  for  the 
prosecution  objected ;  which  said  objection  was,  by  the 
court,  sustained ;   to  which  said  ruling  of  the  court  the 
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counsel  for  the  defendant  then  and  there  objected,  and  ask 
that  this,  their  bill  of  exceptions,  be  signed  and  made  a  part 
of  the  record." 

The  oily  grounds  upon  which  such  testimony  would  be 
admissible  are :  1.  That  it  was  a  defense  to  the  charge  in 
the  indictment ;  or,  2.  That  it  was  a  part  of  the  res  gest(B. 

Should  it  have  been  admitted  as  a  defense  ?  It  is  true 
that  when  a  party  is  in  the  act  of  committing  a  forcible 
trespass  upon  the  person  of  another,  or  property  of  which  he 
is  in  possession,  force  may  be  used  by  the  assailed  sufficient 
to  repel  the  trespass.  But  it  does  not  appear,  from  the 
testimony  offered,  that  Patrick  Dalton  was  in  the  act  of 
committing  a  trespass  upon  the  property  of  the  defendant, 
of  which  at  the  time  he  was  in  possession,  and  that,  to  repel 
this  tresj)ass,  he  was  compelled  to  use  the  force  he  did.  The 
evidence  goes  to  show  that  Dalton  had  already  shut  off  the 
water  from  the  defendant's  claim,  and  deprived  him  of  tlie 
use  of  it,  when  he  sought  to  redress  his  grievance  by  shoot- 
ing Dalton.  It  certainly  does  not  appear  that  the  defendant 
did  this  shooting  in  repelling  a  forcible  trespass  upon  his 
property,  of  which  he  was  in  the  actual  possession,  which 
Dalton  was  at  the  time  in  the  act  of  committing.  If  the 
defendant  had  offered  to  prove  such  facts,  they  would  cer- 
tainly have  been  admissible.  The  fact  that  the  defendant, 
while  he  was  in  possession  of,  and  working  his  mining  claim, 
shot  Dalton  because  he  had  shut  off  the  supply  of  water  in 
the  gulch,  which  the  defendant  may  have  been  entitled  to, 
is  surely  no  justification  of  the  offense  charged  in  the  indict- 
ment. 

Were  the  facts  set  forth  in  the  exception  a  part  of  the  res 
gestce  t  What  defense  of  the  defendant  do  they  explain  or 
elucidate  1  There  is  none  presented  to  us  in  the  record. 
We  have  already  seen  that  they  are  no  defense.  How  do 
they  present  the  principal  act,  namely,  the  shooting,  in  a 
favorable  light  ?  It  is  not  apparent  to  us.  These  facts  might 
have  been,  perhaps,  introduced  by  the  prosecution,  to  show 
malice,  and  the  motives  which  impelled  the  defendant  to 
commit  the  offense.     But  to  entitle  the  defendant  to  insist 
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upon  the  introduction  of  these  facts  as  part  of  the  res  gestce^ 
they  musj;  be  necessary  to  elucidate  or  explain  some  defense 
of  the  defendant.  As  such  a  necessity  does  not  appear  in 
the  record,  we  are  compelled  to  hold  that  the  court  below 
properly  refused  to  admit  the  testimony. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Affirmed. 

Wabren,  C.  J.,  concurred. 


Chbi&tnot,  respondent,  v.  Montana  Gold  and  Silver 
Mining  Co.,  appellant. 

Mbchanig'8  liiBN  —  QccounU — appropriaUon  of  payments,  A  person  who  per- 
forms labor  for  another  under  a  contract,  and  is  entitled  to  a  lien  for  a  part 
of  said  labor,  and  can  have  no  lien  for  the  remainder,  can  charge  therefor 
under  two  distinct  accounts.  If  the  debtor,  at  the  time  of  the  payment  of 
any  sum,  fails  to  appropriate  the  same  to  either  of  these  accounts,  the 
creditor  can  do  so  before  he  makes  out  and  fQes  his  lien. 

Appeal  from  the  First  District^  Madison  County. 

Christnot  commen<3ed  thi^  action  against  the  defendant, 
a  foreign  corporation,  to  recover  for  services  i)erformed  by 
him  under  a  contract  made  with  its  managing  agent  in 
Montana,  and  have  the  same  adjudged  a  lien  upon  the 
quartz  mill  of  defendant.  The  defendant  admitted  that  the 
amount  sued  for  was  due,  but  denied  that  plaintiff  was 
entitled  to  a  lien  as  a  mechanic  upon  its  property.  The 
action  was  tried  in  the  district  court,  Warren,  J.,  and 
plaintiff  obtained  a  judgment  in  December,  1868. 

The  other  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Sanders  and  H.  N.  Blake,  for  appellant. 

The  respondent  did  not  perform  all  the  services  upon  the 
appellant's  mill.  The  statement  shows  that  some  of  his 
time  was  occupied  in  making  sleds,  ox  frames,  mining  tubs, 
and  cutting  logs  and  working  upon  buildings  not  owned 
by  appellant.  The  court  below  should  have  separated  the 
items  of  respondent's  account,  and  determined  what  amount 
should  be  a  lien  upon  the  mill,  and  what  amount  should  be 
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a  lien  ni>on  other  property  of  appellant    The  amount  that 
was  not  a  lien  should  have  been  found  by  the  court. 

The  statute  requires  a  mechanic  to  perform  Ids  labor  upon 
the  building,  which  he  seeks  to  incumber  with  his  lien. 
Acts  1865,  332,  §  1.  Respondent's  work  upon  sleds,  ox- 
firames,  tubs,  etc.,  could  not,  under  this  statute,  be  a  lien 
upon  the  mill  or  any  buildings  of  appellant.  Respondent's 
work  upon  buildings  owned  by  his  brother  and  father  could 
not  be  a  lien  upon  appellant's  property. 

Respondent  never  made  any  legal  appropriation  of  appel- 
lant's payments  to  him  in  discharging  his  claims  for  labor 
upon  sleds,  desks,  tubs,  etc.  "  Said  appropriation  was  done 
by  advice  of  his  counsel  at  the  time  the  lien  was  d/ravm  wpP 
Statement.  Christnot  should  have  made  a  specific  appro- 
priation of  the  money  at  the  time  he  received  it  from  appel- 
lant, if  it  was  due  to  him  on  distinct  accounts.  The  doctrine 
of  appropriation  applies  only  when  the  accounts  are  dis- 
tinct in  themselves,  and  are  so  regarded  and  treated  by  the 
parties.  K  the  whole  may  be  treated  as  a  continuous  con- 
tract)  payments  are  generally  applied  to  the  earlier  items 
of  the  account.    2  Pars,  on  Cont;.  629-633. 

Appellant  had  no  knowledge  of  any  pretended  appro- 
priation by  respondent.  Statement.  Respondent  could 
not  appropriate  the  payments,  as  claimed,  without  the 
knowledge  of  appellant.    2  Pars,  on  Cont.  631. 

The  requirements  of  the  statute,  securing  the  lien  to 
mechanics,  must  be  strictly  complied  with.  Bottomly  v. 
Reeled,  2  Cal.  91,  3  Pars,  on  Cont.  276 ;  Blythe  v.  Povll- 
Tiey,  31  Cal.  234. 

Respondent  must  prove  that  he  has  a  mechanic's  lien 
upon  appellant's  mill.  The  contract  for  constant  employ- 
ment, found  by  the  court  below,  does  not  alBfect  his  right  to 
the  lien  claimed.  If  it  is  impossible  to  ascertain  what  pro- 
portion of  the  judgment  can  become  a  lien  upon  appellant's 
property ;  or,  if  services  for  which  respondent  might  have 
a  lien  are  combined  with  other  charges  for  which  no  lien  is 
given,  respondent  loses  the  benefit  of  the  statute.  Edgar 
V.  SaZishury,  17  Mo.  271. 
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W.  M.  Stafford  and  Word  &  Spratt,  for  respondent. 

Respondent  worked  as  a  mechanic,  nnder  a  contract,  for 
appellant.  No  act  of  appellant  could  remove  his  liability 
to  respondent  until  there  had  been  a  breach  of  or  refusal 
to  comply  with  the  contract  on  respondent's  part.  The 
statute  securing  a  lien  to  mechanics  is  intended  to  aflford 
the  laborer  an  opportunity  to  secure  payment  for  his  ser- 
vices. The  lien  accrues  where  the  liability  attaches,  whether 
the  work  has  been  done  under  contract  or  otherwise.  Where 
a  contract  exists,  the  act  of  the  employer,  preventing  the 
laborer  from  fulfilling  his  part  of  the  contract,  will  not 
aflfect  the  rights  of  the  laborer  under  the  lien  law. 

Respondent  made  tubs,  etc.,  during  the  existence  of 
appellant's  contract  to  pay  him  five  dollars  per  day  until 
the  mill  was  completed,  and  his  right  to  a  lien  was  not 
impaired  thereby.  The  court  has  determined  the  amount 
that  should  be  secured  by  a  lien,  and  that  the  remainder 
has  been  paid. 

Respondent  had  the  right  to  appropriate  all  payments 
made  by  appellant  on  his  account.  If  neither  party  makes 
a  specific  application  of  the  money,  the  law  appropriates  it, 
according  to  the  justice  and  equity  of  the  case.  Payments 
are  not  applied  to  the  earlier  items  of  an  account,  if  a  dif- 
ferent intention  can  be  gathered  from  the  circumstances  of 
the  case.  There  are  many  exceptions  to  the  rule  that  pay- 
ments made  generally  are  presumed  to  have  been  made  in 
discharge  of  the  earlier  items  of  an  account.  2  Pars,  on 
Cont.  631-633  ;  Chitty  on  Cont.  645,  649,  and  notes. 

It  is  conceded  that  respondent  appropriated  the  payments 
made  to  him  by  appellant  before  filing  his  lien  and  bringing 
this  suit.  The  law  fixes  no  time  for  the  creditor  to  make 
the  appropriation  of  the  payments.  Respondent  could 
make  it  at  any  time,  if  the  rights  of  third  persons  were  not 
affected.     Chitty  on  Cont.  645,  n.  2. 

Knowles,  J.  The  respondent  Christnot  brought  an 
action  in  the  court  below  to  foreclose  a  mechanic's  lien  upon 
a  quartz  mill  of  the  appellant,  the  Montana  Gold  and  Silver 
Mining  Company.    The  court  gave  the  respondent  judg- 
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ment,  and  a  decree  for  the  sale  of  said  mill  property  to 
satisfy  the  same. 

The  appellant  mad,e  a  motion  for  a  new  trial,  which  the 
court  denied ;  from  which  order  the  appellant  appealed  to 
this  court 

From  the  evidence  set  forth  in  the  bill  of  exceptions,  it 
appears  that  the  respondent  entered  into  a  contract  with 
appellant  to  perform  mechanical  labor  on  and  about  the 
said  quartz  mill  of  appellant,  for  $6  per  day ;  that  this 
was  less  than  the  usual  price,  but  was  consented  to  by 
respondent  on  the  promise  of  constant  employment ;  that 
he  performed,  under  the  orders  of  the  agent  of  the  appel- 
lant, work  upon  a  house  for  the  agent ;  that  at  diflTerent 
times  he  worked  at  making  sleds,  ox  frames,  tubs  and  cut- 
ting logs  for  the  appellant,  etc. ;  that  respondent  worked  on 
the  mill  one  hundred  and  ten  days ;  that  appellant  paid 
him  certain  amounts  on  his  labor ;  that  at  the  time  of  mak- 
ing out  his  lien,  he  appropriated  these  payments,  first,  in 
liquidation  of  the  account  for  labor  not  performed  on  the 
mill,  and  then  in  payment  for  the  labor  6n  the  mill,  so  far 
as  it  would  go.  It  is  not  denied  there  is  still  due  respondent, 
on  all  the  labor  performed,  the  balance  he  claims.  It  is  not 
contended  that  the  appellant  at  any  time  appropriated  these 
payments. 

The  main  question  presented  in  this  case  is,  had  the 
respondent  the  right  to  appropriate  the  payments  to  him  in 
liquidation  of  the  labor  performed  by  him  not  on  the  mill. 

It  is  contended  by  the  appellant  that  the  account  between 
respondent  and  appellant  was  one,  not  different  accounts ; 
and  that  the  respondent  had  no  right  to  select  out  certain 
items,  and  apply  the  money  he  received  in  payment  of 
them.  The  evidence  shows  that  the  respondent  was  hired 
by  appellant  to  perform  labor  in  a  quartz  mill.  If  respond- 
ent performed  labor,  which  cannot  be  treated  as  labor  on 
the  said  quartz  mill,  then  the  respondent  has  two  distinct 
accounts,  not  one.  The  one  hundred  and  ten  days'  labor 
were  performed  under  an  express  contract  for  work  on  a 
quartz  mill  and  its  appurtenances.    The  balance  of  the  work 
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was  not  on  this  quartz  mill,  or  its  appurtenances;  and 
hence,  was  not  performed  under  this  contract.  The  com- 
pany was  liable  for  this  labor  on  an  implied  contract.  It  is 
not  contended  that  the  original  contract  was  ever  varied  or 
waived.  The  respondent  treated  the  work  done  by  the 
orders  of  the  agent  of  the  appellant,  on  his  house,  as  work 
performed  for  the  company.  What  issues  were  presented 
to  the  court  below  we  do  not  know,  as  the  pleadings  in  the 
cause  are  not  made  a  part  of  the  transcript.  From  the  evi- 
dence set  forth  in  the  bill  of  exceptions,  and  from  the  brief 
filed  by  the  appellant,  this  court  is  warranted  in  the  infer- 
ence that  there  was  no  issue  presented  to  the  court  below 
upon  the  amount  of  indebtedness,  but  only  as  to  the  amount 
for  which  respondent  was  entitled  to  a  lien  upon  the  quartz 
mill.  If  there  was  such  an  issue  presented,  from  the  evi- 
dence set  forth  in  the  transcript,  this  court  could  not 
determine  whether  the  court  below  had  taken  into  consider- 
ation the  amount  of  labor  performed  upon  the  building  of 
the  agent,  in  making  up  its  findings  of  the  amount  of  labor 
performed  for  appellant  by  respondent  or  not.  Hence  it 
will  be  seen  there  is  not  enough  presented  in  the  record  to 
warrant  us  in  interfering  with  the  findings  of  the  court  below 
on  this  point. 

The  respondent,  having  two  distinct  accounts,  could,  at 
any  time  before  he  made  out  and  filed  his  lien,  as  the  appel- 
lant had  not  up  to  that  time  appropriated  the  payments 
made  to  respondent,  appropriate  them  to  the  payment  of 
either  account.  See  Haynes  v.  Waite,  14  Cal.  446 ;  Meld 
et  al.  V.  Holland  et  al.^  1  Am.  Lead.  Cas.  276. 

We  are  inclined  to  hold  that  where  a  party  performs  labor 
for  another  in  a  case  where  he  would  be  entitled  to  a  lien 
for  one  part  of  his  labor,  and  not  for  the  balance,  he  may 
properly  charge  for  his  labor  under  two  diflferent  accounts. 
And  if  the  debtor,  at  the  time  of  payment  of  any  sum  to  the 
creditor,  fails  to  make  an  appropriation  to  one  or  the  other 
of  the  accounts,  the  creditor  may  do  so  at  any  time  before 
he  files  his  lien. 

The  respondent  having  appropriated  the  money  paid  to 
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him  by  appellant,  first  in  payment  for  the  labor  not  per- 
formed in  the  qnartz  mill,  and  then,  as  far  as  the  balance 
would  go,  upon  the  labor  on  the  said  mill.  And  it  appear- 
ing that  the  court  below  gave  respondent  judgment  for 
$398.60  less  than  the  value  of  the  one  hundred  and  ten  days' 
labor  performed  in  the  said  mill,  we  can  find  no  error  in  tiie 
ruling  of  the  court  below. 

The  order  and  judgment  of  the  court  below  is  affirmed 
with  costs. 

Affirmed. 

Wabben,  C.  J.,  concuri'ed. 


Maeden,  respondent,  r>.  Wheelock  et  al.,  appellants. 

Pbagtigs — issties  of  lata — icaiver  of.  Issaea  of  law  should  bo  disposed  of 
before  issues  of  fact  are  tried ;  but  this  right  is  waived  by  a  party  who  goes 
to  trial  upon  the  facts,  without  insisting  upon  a  demurrer,  which  has  been 
filed  in  the  action. 

Qarsishxe— when  protected  by  stay  of  execution.  If  an  action  is  pending 
between  M.  and  W.,  and  W.  is  served  with  garnishment  as  the  debtor  of  M. 
in  an  attachment  suit  subsequently  commenced,  the  court  should  proceed 
with  the  first  action  to  final  judgment,  and  protect  W.,  as  garnishee,  if 
necessaiy,  by  staying  execution  until  the  attachment  suit  is  determined. 

Practice — intermediate  proceedifigs  reviewed.  On  an  appeal  from  a  j  udgment, 
this  court  can  review  the  intermediate  proceedings  and  afford  relief. 

Practice— oral  instructioi^a — not  error.  It  is  not  error  for  a  judge  of  the 
district  court  to  give  oral  instructions. 

CoBTS — vihen  presfumed  correct.  It  is  a  presumption  that  the  costs  entered  by 
the  clerk,  in  a  judgment,  have  been  properly  ascertained  and  taxed. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 

Mabdett^  commenced  this  action  in  May,  1867,  against 
the  defendants  upon  two  promissory  notes  made  by  them 
to  plaintiflT.  After  the  answer  and  replication  had  been 
filed,  the  defendants  filed  an  "additional  answer"  on  June 
13,  1868,  and  alleged  that  G.  W.  Morse  had  commenced  a 
suit  against  Marden  on  that  day,  and  garnished  the  defend- 
ants as  the  debtors  of  Marden.  They  asked  the  court  to 
stay  proceedings  in  the  action  against  them  until  the  attach- 
Vol.  I  — 7. 
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ment  suit  of  Morse  was  disposed  of.  The  courts  Muksok, 
J.,  denied  the  application,  and  proceeded  to  the  trial  of  the 
cause  upon  June  16,  1868.  A  demurrer,  which  had  been 
filed  on  July  12,  1867,  by  plaintiff  to  the  original  answer 
of  the  defendants,  was  never  argued  nor  passed  upon. 

The  jury  returned  a  verdict  for  plaintiff  for  $3,260,  upon 
which  judgment  was  entered  by  the  court. 

The  defendants  filed  the  following  objections  to  the  in- 
structions of  the  court :  "Defendant's  object  to  the  instruc- 
tions of  the  court  upon  the  ground  the  same  were  not  law, 
and  that  they  were  given  orally." 

The  court  overruled  the  defendants'  motion  for  a  new 
trial,  and  defendants  appealed. 

Before  the  argument  of  this  cause  on  the  appeal,  respond- 
ent filed  the  affidavit  of  A.  M.  Woolfolk,  stating  that  he 
was  one  of  Marden's  attorneys;  that  the  suit  of  Morse  v. 
Marden  had  been  settled  between  the  parties ;  and  that  the 
same  so  appeared  upon  the  records  of  the  court  in  Lewis 
and  Clarke  county. 

Chumasero  &  Chadwiok,  for  appellants. 
No  brief  on  file. 

Woolfolk  &  Toole,  for  respondent. 

The  respondent  had  a  right  to  abandon  his  demurrer  and 
go  to  trial  upon  the  truth  of  the  facts  of  the  defendants' 
answer.  No  exception  was  saved  upon  this  point  by 
appellant,  as  required  by  law. 

Appellants  do  not  show  that  they  were  injured  by  the 
ruling  of  the  court  below  in  refusing  a  continuance  on 
account  of  the  garnishment  in  the  case  of  Morse  v.  Marden. 
Appellants  saved  no  exception  upon  this  point.  Prac.  act, 
1867,  §  188. 

The  affidavit  of  A.  M.  Woolfolk,  on  file,  shows  that  the 
case  of  Morse  v.  Marden  has  been  settled,  and  the  garnish- 
ment is  inoperative. 

The  bill  of  costs  filed  in  the  lower  court  is  net  embraced 
in  the  record.  Appellants  furnish  no  evidence  to  show  that 
no  bill  of  costs  was  filed.    If  there  was  error  in  this  respect. 
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the  remedy  was  by  motion  to  retax  the  costs  in  the  lower 
conrt. 

Waeeen,  C.  J.  The  transcript  of  the  record  filed  in  this 
canse  does  not  show  any  statement,  in  compliance  with  the 
statute,  to  have  been  filed  in  the  court  below  on  the  motion 
for  a  new  trial,  specifying  the  particulars  in  which  the  evi- 
dence is  alleged  to  have  been  insufficient,  or  the  particular 
errors  in  law  alleged  as  occurring  on  the  trial;  no  excep- 
tions appear  to  have  been  taken  and  preserved  in  the 
record ;  and  the  appellants  have  not  annexed  any  state- 
ment on  appeal  to  this  court.  No  order  seems  to  have  been 
entered  upon  the  motion  for  a  new  trial,  and  the  appeal  is 
firom  the  judgment  entered  on  the  verdict  of  the  jury  below, 
generally. 

The  appellants  have  filed  in  this  court,  for  the  first  time, 
an  assignment  or  specification  of  errors,  which,  as  an 
appellate  court,  we  must  consider  in  the  light  of  the  record 
famished  us. 

The  first  error  alleged  is  in  proceeding  to  trial  of  the 
cause  without  first  disposing  of  respondent's  demurrer  to 
appellant's  answer. 

Under  our  practice  a  party  may  demur  and  answer  or 
reply  at  the  same  time ;  and  filing  an  answer  or  replication 
does  not  waive  a  demurrer  previously  filed,  and  issues  of 
law  should  be  disposed  of  before  issues  of  fact  are  tried. 
A  party,  however,  may  unquestionably  waive  these  rights, 
and  does  waive  them  by  going  to  trial  upon  the  facts  with- 
out insisting  upon  his  demurrer,  especially  if  the  opposite 
party  does  not  call  it  up.  The  latter  party  is  not  injured  in 
such  case ;  and  it  is  not  for  him  to  complain,  upon  appeal, 
as  no  injury  has  been  or  could  be  sustained  by  him  in  con- 
sequence. 

The  next  error  assigned  is  in  the  action  of  the  court  below 
in  refusing  to  stay  proceedings  in  this  suit,  until  the  deter- 
mination of  the  attachment  suit  subsequently  commenced 
and  pending  in  the  same  court,  in  which  the  appellants  were 
served  with  garnishment  as  debtors  of  respondent,  in  accord- 
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ance  with  the  application  for  that  purpose  of  appellante, 
filed  as  a  supplemental  answer  in  this  cause. 

This  is  a  question  of  practice  which,  perhaps,  is  not  fully 
settled. 

It  cannot  be  maintained  that  the  garnishment  of  appel- 
lants, before  answer  and  judgment  against  them,  in  any 
way  afltected  the  relations  or  rights  of  the  parties  to  this 
suit,  so  far  as  the  issues  involved  in  it  are  concerned.  All 
that  the  appellants  could  rightfully  ask  was  that  they  be 
protected  against  double  liability ;  and,  in  fact,  their  own 
application  was  that  such  action  might  be  taken  by  the 
court,  by  continuance  of  this  cause  or  otherwise,  as  would 
protect  them.  This  protection  could  be  afforded  in  one  of 
two  ways :  either  by  suspending  proceedings  in  this  cause 
until  the  determination  of  the  attachment  suit  against 
respondent,  or  by  proceeding  in  this  cause  to  final  judg- 
ment, in  the  mean  time  protecting  appellants  as  garnishees, 
and  staying  execution,  if  necessary,  to  await  the  result  of 
the  attachment. 

We  are  of  opinion  that  the  latter  is  the  proper  and  equi- 
table course,  and  that  the  court  below  committed  no  error  in 
refusing  the  continuance  applied  for.  This  suit  was  first 
commenced,  and  both  were  pending  in  the  same  court. 
The  court  could  and  should  protect  the  appellants  ;  and,  so 
far  as  the  record  shows,  did  so.  It  does  not  appear  that 
judgment  was  recovered  in  the  attachment  against  respond- 
ent as  defendant,  or  against  appellants  as  garnishees,  or 
that  the  attachment  and  garnishment  remained  pending  at 
the  time  of  rendition  of  the  judgment  in  this  cause.  If  such 
appeared  to  be  the  fact,  and  the  court  had  failed  to  stay 
the  execution  under  the  judgment  in  this  cause,  the  appel- 
lants would  have  sustained  injury,  and  on  appeal  from  the 
judgment,  under  our  practice,  this  court  could  and  would 
have  reviewed  the  intermediate  proceedings,  and  afforded 
appellants  relief.  Upon  the  record  before  us,  appellants  do 
not  appear  to  have  been  injured  by  the  action  of  the  court 
in  refusing  to  stay  the  proceedings,  and,  consequently,  there 
is  nothing  to  justify  the  interposition  of  this  court. 
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As  to  the  third  error  specified,  all  the  record  shows  upon 
the  subject  is  an  "objection"  of  the  appellants  to  the 
instructions  of  the  court  below,  "upon  the  ground  the  same 
was  not  law,  and  that  they  were  given  orally."  The  instruc- 
tions given  are  not  preserved ;  the  fact  that  they  were  given 
orally  is  no  error ;  and  the  record  does  not  show  a  request 
on  the  part  of  api)ellants  that  they  should  be  reduced  to 
writing  by  the  court.  A  mere  motion  of  a  party  filed  in  a 
cause,  assuming  that  certain  facts  exist,  cannot  be  regarded 
as  a  substitute  for  a  bill  of  exceptions,  or  statement  of  facts 
agreed  on  by  the  parties,  or  certified  by  the  court,  as  con- 
templated by  our  statute. 

The  clerk  has  entered  the  costs  in  the  judgment  rendered, 
and  the  presumption  is  that  they  were  properly  ascertained 
and  taxed.  The  memorandum  furnished  by  the  party  of 
his  items  of  costs  need  not  necessarily  form  part  of  the 
transcript  on  appeal. 

The  judgment  of  the  court  below  is  aflirmed,  with  costs. 

Affir7n€d. 
Knowles,  J.,  concurred. 


Cope,  respondent,  v.  Upper  Missouri  Mining  and  Pros- 
pecting Co.,  appellant. 

Attachment  —  dissolution  of.  The  defective  Btatement  of  a  cause  of  action 
in  the  pleadings  is  not  a  ground  for  dissolving  the  attachment. 

Attachment — affidavit.  An  affidavit  for  an  attachment,  which  sets  forth  that 
the  amount  is  due  **upon  in  part  of  both  an  express  and  implied  contract,** 
without  specifying  how  much  is  due  upon  each  contract,  is  sufficient ;  but 
this  affidavit  is  not  a  model  of  pleading. 

Attachment  i^aw  remedial.  The  attachment  law  is  a  remedial  statute  and 
must  be  liberallj  construed. 

Appeal  from  the  First  District^  Madison  County* 

Cope  commenced  this  action  in  February,  1868,  to  recover 
for  services  performed  and  goods  sold  and  delivered.  The 
complaint  contained  the  following  verification  and  affidavit 
of  the  respondent : 
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^'George  F.  Cope,  plaintifFin  the  above  suit,  makes  oath 
and  says,  the  facts  as  stated  in  the  foregoing  complaint  have 
been  read  to  him,  and  that  he  knows  of  his  own  knowledge 
they  are  as  stated  therein  true.  Affiant  says,  on  his  said 
oath  aforesaid,  that  said  defendant  is  indebted  to  the  plaintiff 
in  the  sum  of  $4,253.30,  over  and  above  all  legal  set-offs  and 
counter-claims  upon  (in  part  of  both  an  express  and  implied 
contract),  for  the  direct  payment  of  money,  and  that  such 
expressed  and  implied  contract  was  made  and  are  payable 
in  this  Territory,  and  that  the  payment  of  the  same  has  not 
been  secured  by  any  mortgage,  lien  or  pledge  upon  real  or 
personal  property ;  that  the  defendant  is  a  non-resident  of 
the  Territory,  and  a  foreign  corporation ;  that  the  sum  afore- 
said set  out  in  this  affidavit,  and  for  which  the  attachment 
is  asked,  is  an  actual  bona  fide  existing  debt,  due  and  owing 
from  said  defendant  to  the  plaintiff;  and  that  this  attach- 
ment is  not  sought,  and  the  action  is  not  prosecuted  to 
hinder,  delay  or  defraud  any  creditor  or  creditors  of  said 
defendant." 

An  undertaking  was  filed  by  Cope,  according  to  law,  and 
the  writ  of  attachment  was  then  issued  by  the  clerk  of  the 
court.  The  defendant  appeared  by  its  attorneys,  and  moved 
to  dismiss  the  writ  of  attachment  on  account  of  the  insuffi- 
ciency of  the  affidavit.  The  court,  Waeeen,  J.,  denied  the 
motion,  and  defendant  excepted. 

W.  F.  Sandebs  and  H.  N.  Blake,  for  appellant. 

The  paper,  termed  the  affidavit  for  the  attachment,  per- 
forms a  double  office,  and  also  forms  the  verification  of  the 
respondent's  complaint.  The  verification  of  a  complaint, 
and  the  affidavit  for  an  attachment,  are  regarded  by  the 
statutes  as  distinct  and  separate.  Acts  1867,  156,  §  121, 
affidavit  for  attachment ;  Acts  1867, 144,  §  55,  verification  of 
complaint.  The  law  does  not  regard  with  favor  pleadings 
of  a  hybrid  character,  like  those  above  specified.  Andrews 
V.  Mokelumne  Hill  Co.^  7  Cal.  334. 

The  affidavit  should  show  the  amount  of  the  indebtedness 
upon  a  ''contract,  express  or  implied."  It  should  show 
what  is  due  under  each  contract.    The  respondent's  affida- 


Digitized  by 


Google 


1868.]  Cope  v.  U.  M.  M.  &  P.  Co.  56 

vit  states  that  the  indebtedness  is  due  in  part  upon  both. 
Acts  of  1867,  156,  §  121 ;  Hawley  v.  Delmas,  4  Cal.  196. 
Uncertainty  in  the  affidavit  will  vitiate  it.  Drake  on  Attach., 
§  104.  This  statute  must  be  construed  strictly.  Roberts  v. 
Lavdecker^  9  Cal.  262. 

Davis  &  Thoroughman,  for  respondent 
No  brief  on  file. 

Knowles,  J.  This  cause  comes  to  this  court  on  appeal 
from  an  order  overruling  a  motion  to  dissolve  an  attachment 
proceeding. 

The  first  point  relied  upon  by  the  appellant  in  support 
of  his  motion  is,  that  the  attachment  proceeding  is  void,  for 
the  reason  that  in  the  affidavit^  upon  which  the  attachment 
proceeding  is  founded,  the  facts  necessary  for  the  verifica- 
tion of  the  complaint  are  set  forth.  It  is  contended  that 
this  alone,  notwithstanding  there  may  be  sufficient  set  forth 
in  the  affidavit  to  sustain  the  attachment  writ,  is  such  a 
defect  that  the  court  should  have  dissolved  the  whole  pro- 
ceeding. No  attachment  will  be  dissolved  for  surplusage 
in  the  affidavit.  The  facts  verifying  the  complaint  may 
properly  be  treated  as  surplusage,  as  far  as  the  attachment 
proceeding  is  concerned.  The  fact  that  there  may  be  no 
verification  to  the  complaint,  is  not  such  a  defect  as  to  war- 
rant the  dissolving  the  attachment  proceeding.  If  the  action 
should  be  dismissed,  upon  proper  motion,  for  this  defect, 
of  course,  the  attachment  proceeding,  being  auxiliary, 
would  fall  with  it  But,  because  the  cause  of  action  is 
improperly  or  defectively  stated  in  the  complaint  is  no 
ground  for  dissolving  an  attachment. 

The  second  point  relied  upon  by  the  appellant  is,  that 
this  affidavit  having  been  filed  to  perform  the  double  pur- 
pose of  a  verification  to  a  complaint  and  of  an  affidavit,  is 
a  pleading  of  a  hybrid  character,  and  not  favored  in  law. 
And  the  case  of  Andrews  v.  MoJcelumne  Hill  Co.^  7  Cal.  334, 
is  cited  to  support  this  view.  In  that  case  a  demurrer  and 
answer  were  united  in  the  same  pleading,  and  it  was  not 
decided  that,  for  this  reason,  there  was  neither  demurrer 
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nor  answer  in  the  action;  but  the  whole  pleading  was 
treated  as  an  answer ;  and  we  hold  that,  in  this  case,  we 
would  not  be  justified  in  saying  there  is  no  affidavit  for  an 
attachment. 

The  third  point  presented  by  the  appellant  is,  that  the 
affidavit  is  fatally  defective,  because  it  Is  set  forth  therein 
that  the  defendant  is  indebted  to  the  plaintiff  in  a  certain 
amount,  naming  it,  ^^  upon,  in  part,  of  both  an  express  and 
implied  contract  for  the  direct  payment  of  money." 

It  is  contended  that  the  affidavit  should  state  how  much 
is  due  upon  the  express,  and  how  much  upon  the  implied 
contract.  It  would  have  been,  no  doubt,  better  practice  to 
have  stated  how  much  was  due  on  each  contract.  It  is  not 
necessary,  however,  for  a  party  seeking  an  attachment  to 
set  out  in  his  affidavit  therefor  his  cause  of  action  with  any 
great  particularity.  It  is  sufficient,  if  the  statute  be  sub- 
stantially complied  with.  The  case  of  JBawley  v.  BelTnas, 
4  Cal.  195,  cited  by  the  appellant,  is  not  in  point.  That 
was  a  case  where  the  grounds  for  the  attachment  were  set 
forth  in  the  affidavit,  in  the  alternative.  Alternative  plead- 
ings have  ever  been  considered  bad.  In  this  case  the 
grounds  were  stated  conjunctively.  Drake  on  Attach- 
ments, 104,  cited  by  appellant  to  sustain  the  view  that  the 
attachment  is  void  for  uncertainty,  because  the  cause  of 
action  is  stated  in  the  affidavit  as  above,  is  not  authority  in 
this  case.  The  case  there  cited  is  one  decided  in  the  State 
of  Louisiana,  and  based  upon  a  statute  which  required  the 
party  seeking  the  attachment  to  state  how  much  was  due. 
The  affidavit  alleged  that  the  defendant  was  indebted  to  the 
plaintiff  in  a  certain  amount,  a  part  then  due  and  a  part  to 
become  due.  The  court  held,  very  properly,  that,  as  the 
statute  required  the  applicant  to  state  how  much  was  due, 
and,  as  they  could  not  teU  this  from  the  affidavit,  it  was 
fatally  defective. 

It  will  be  seen  by  reference  to  that  section  of  the  attach- 
ment law,  providing  what  must  be  set  forth  in  the  affidavit, 
to  warrant  the  issuing  the  writ,  that  the  second  ground  for 
attachment  does  not  require  that  it  should  be  set  forth  in 
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the  affidavit  whether  the  debt  is  due  upon  an  express  or 
implied  contract  or  not.  It  is  set  forth  in  the  affidavit  that 
the  defendant  is  a  non-resident  of  the  Territory.  There  is 
enough  to  warrant  the  issuing  of  the  attachment  under  this 
head.    The  statute  has  been  substantially  complied  with. 

It  is  not  true,  as  claimed  by  the  appellant,  that  the 
attachment  law  should  be  strictly  construed.  Being  a 
remedial  statute,  it  should  be  liberally  and  beneficially 
expounded. 

There  were  other  points  presented  in  the  bill  of  excep- 
tions, but,  as  they  were  not  set  forth  in  the  brief  of  the 
appellant,  they  will  be  deemed  waived. 

In  conclusion,  we  may  be  permitted  to  say,  that,  while 
we  hold  this  affidavit  to  be  sufficient  to  sustain  the  attach- 
ment writ,  we  do  not  regard  it  as  a  model. 

It  exhibits,  on  the  part  of  the  one  who  framed  it,  great 
carelessness,  or  a  lamentable  ignorance  of  the  most  common 
forms  of  judicial  procedure. 

The  order  of  the  court  below  is  affirmed,  with  costs. 

AffirTned. 
Wakren,  C.  J.,  concurred. 


Bbown",  appellant,  v.  Gaston  and  Simpson  Gold  and 
Silver  Mining  Company,  respondent. 

SuMXONB—proo/  of  aervice-'  affidavits.  The  servioe  of  a  sammons  should  be 
proved  by  the  return  of  the  officer,  or  the  written  acknowledgment  of  the 
party  served.  It  is  improper  practice  to  establish  this  fact  by  the  affidavit 
of  persons  who  were  absent  when  the  service  was  made. 

"PnACTiCK—d^axUt'-'how  set  aside,  A  default  can  be  set  aside  without  show- 
ing excusable  neglect,  if  the  summons  has  been  defectively  served. 

A.Q1ESST— declaration  of—  authority.  The  declaration  of  an  agent  of  a  corpora- 
tion, respecting  his  authority,  is  hearsay  testimony. 

Appeal/rom  the  Third  District^  Lewis  and  CtarJce  County. 

Brown  commenced  this  action  in  December,  1867,  for 
services  in  erecting  a  quartz  mill  for  defendant,  and  to 
enforce  his  lien  as  a  mechanic  therefor.    The  slieriff  served 
Vol.  L— 8 
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the  summons  upon  Bodman  Carter  and  made  his  return, 
which  is  stated  in  the  opinion  of  the  court.  The  clerk  of 
the  district  court  entered  the  default  of  the  defendant,  and 
a  judgment  in  favor  of  the  plaintiff,  and  made  a  minute  of 
these  proceedings  in  the  "  minute  book"  of  the  court,  which 
was  approved  and  signed  by  Munson,  J.  On  January  11, 
1868,  the  defendant,  by  its  attorney,  moved  to  set  aside  the 
default  and  vacate  the  judgment.  On  January  30,  1868, 
the  court,  Munson,  J.,  made  the  following  order  upon  this 
motion : 

^'In  this  case  I  am  satisfied  the  judgment  is  bad,  and 
cannot  be  held  upon  the  pleadings  and  papers  on  file  in  the 
case.  After  argument  counsel  for  plaintiff  asks  leave  to  file 
affidavits  to  cure  defects  and  show  that  R.  Carter,  upon 
whom  service  was  attempted  to  be  made,  was  the  acting 
agent  of  said  company,  with  power  to  accept  service.  The 
plaintiff  has  leave  to  file  said  affidavits,  and  defendants 
have  like  leave  to  file  counter  affidavits^  Said  cause  is  con- 
tinued one  week  for  such  purpose,  with  stay  of  proceedings 
on  said  judgment  for  such  time  and  until  further  order  of 
this  court  in  the  premises." 

The  plaintiff  afterward  filed  the  affidavits  of  Burdick, 
King  and  Cowan,  and  defendant  filed  none.  Upon  reading 
these  affidavits,  the  court,  Munson,  J.,  on  February  7, 1868, 
made  an  order  as  follows : 

"On  reading  and  filing  affidavits  on  behalf  of  plaintiff 
herein,  under  the  order  of  this  court  of  January  30,  1868, 
and  the  certificate  of  the  clerk  ttat  no  affidavits  have  been 
filed  by  the  defendants  under  said  order,  and  the  time 
allowed  in  said  order  for  filing  affidavits  herein  having 
expired.  Now,  on  motion  of  Williams  &  Burdick,  said 
motion  is  overruled,  and  said  judgment  heretofore  entered 
in  the  above  action  stands  as  the  judgment  of  this  court  as 
rendered." 

On  February  11,  1868,  the  court,  Munson,  J.,  made  the 
following  order  in  this  cause : 

"The  January  term  of  this  court  having,  on  the  4th  day 
of  February,  adjourned  for  the  term,  and  all  causes  and 
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motions  not  specially  disposed  of  having  been  continued 
till  the  March  term  of  said  court,  the  order  at  chambers  on 
the  7th  inst.  being  premature  and  out  of  time,  the  same  is 
hereby  revoked  and  set  aside,  and  said  causes  and  motions 
therein  are  continued  till  said  March  term  of  said  court  for 
final  order  in  the  premises." 

On  March  6,  1868,  the  court,  Munson,  J.,  made  the  fol- 
lowing order  on  the  motion  of  defendant  to  open  the  default, 
and  set  aside  the  judgment  for  defective  service : 

^'  I  think  the  alBSidavits  in  the  above-named  cause,  although 
they  do  not  show  all  that  has  been  required  in  similar  cases 
in  some  States  to  be  good  service,  yet  I  will  hold  them  suf- 
ficient for  that  purpose,  and  let  the  parties  have  the  benefit 
of  the  ruling.  Motion  allowed,  default  opened  and  judg- 
ment set  aside,  with  leave  to  defendants  to  move  to  file 
answer  on  or  before  Monday,  March  9,  1868." 

The  answer  of  the  defendant  was  filed  on  March  7,  1868, 
and  alleged  that  defendant,  on  February  6,  1868,  was 
adjudged  a  bankrupt  in  the  district  court  of  the  United 
States,  for  the  eastern  district  of  Pennsylvania,  under  the 
provisions  of  the  act  of  congress,  entitled  "  An  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  March  2,  1867. 

The  plaintiff  appealed  from  the  order  of  the  court,  dated 
March  6,  1868. 

This  cause,  and  that  of  Lamb  against  the  same  defendant, 
reported  on  page  64,  were  argued  together. 

Shober  &  LowEY  and  H.  N.  Blake,  for  appellants. 

Williams  &  Burdick  filed  a  written  argument. 

The  court  had  no  power  to  make  the  order  of  March  6, 
1868,  setting  aside  the  judgment,  which  the  court  declared 
by  the  order  itself  to  be  regular  in  every  respect,  unless 
upon  the  defendants  filing  an  affidavit  of  merits.  Quinn  v. 
Case^  2  Hilton,  467;  Excise  Commissioners  v.  Hollister^ 
id.  688 ;  Ellis  v.  JoTies^  6  How.  Pr.  296 :  Acts  Montana, 
1867, 147,  §  71 ;  Macomi)er  v.  Mayor ^  17  Abb.  37.  In  addi- 
tion to  an  affidavit  of  merits,  defendants  should  show  that 
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the  omission  to  answer  was  the  result  of  accident  or  mis- 
take, without  culpable  negligence. 

The  only  answer  of  defendants,  the  plea  of  bankruptcy, 
adjudged  in  a  foreign  court,  after  the  entry  of  this  judg- 
ment and  the  filing  of  defendants'  motion  to  set  the  same 
aside,  is  evidence  of  the  fact  that  defendants  had  no  defense 
upon  the  merits.  Courts  will  never  open  a  regular  judg- 
ment to  allow  an  inequitable  defense,  e.  g.^  the  statute  of 
limitations,  usury,  infancy,  coverture,  etc.  Bankruptcy  is 
of  the  same  nature  as  a  defense.  Bankrupt  act,  1867, 
§  14 ;  Allen  v.  AcJdey^  4  How.  Pr.  5  ;  Hawes  v.  Hoyty  11  id. 
454 ;  TooU  v.  Cook,  16  id.  142. 

The  orders  made  in  this  case,  previous  to  the  final  order, 
were  discretionary  with  the  court,  and  not  subject  to  review. 
Lord  V.  Vanderiiurgh^  15  How.  Pr.  363. 

The  proof  of  the  relation  of  Carter  to  the  defendant  is 
ample  and  sufficient  in  law.  BrevoortY.  Mich.  C.  B.  B.  Co.^ 
6  How.  Pr.  183  ;  Bain  v.  Olobe  Ins.  Co.\,  9  id.  448.  In  cases 
where  there  is  a  doubt,  whether  the  party  served  is  a  man- 
aging agent,  the  burden  is  on  the  defendant  to  show  that  he 
was  not  a  managing  agent.    2  E.  D.  Smith,  519. 

The  defendant  pleads  no  surprise  or  mistake,  and  offers 
no  excuse  for  neglect.  The  court  having  held  the  service 
sufficient,  it  was  an  abuse  of  discretion  to  open  the  default. 
Bailey  v.  Taafe,  29  Cal.  422. 

Chumasero  &  Chadwick,  for  respondent. 

The  return  of  the  officer  does  not  show  that  the  summons 
was  served  on  the  defendant,  or  any  one  authorized  to  accept 
service.  (This  suit  was  brought  before  the  passage  of  the 
California  Practice  Act  of  December  23, 1867.)  Acts  1865, 
48,  §§29-34. 

The  clerk  had  no  power  to  enter  judgment  by  default. 
This  was  an  action  to  foreclose  a  mechanic's  lien,  and 
required  a  special  decree  and  judgment  for  the  relief  prayed 
in  the  complaint,  and  a  special  order  for  the  sale  of  the 
property.  Acts  1867, 162,  §  150  ;  Mechanic's  Lien  Law,  Acts 
1865,  336,  §  18.    There  was  only  a  waiver  of  the  service  of 
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the  sammonSy  and  an  indorsement  on  the  compIMnt  of  the 
appearance  of  Carter,  as  attorney  in  fact,  not  as  attorney  at 
law.  There  was  no  proof  by  affidavit  of  such  acknowledg- 
ment as  is  required  by  Acts  1865,  60,  sec.  84.  Alderson  v. 
BeU,  9  Cal.  320  ;  Acts  1867,  140,  §  29. 

In  order  to  render  judgment  or  other  judicial  proceedings 
valid,  it  is  indispensable  that  the  court  have  jurisdiction  of 
the  person,  subject-matter  and  process.  Unless  process  be 
execute  as  thfe  law  requires,  the  court  acquires  no  jurisdic- 
tion. Reyjiolds  v.  Onbis^  7  Cow.  269 ;  Oallatain  v.  Cuvr 
ningham^  8  id.  361.  In  case  of  want  of  jurisdiction  over 
the  person  or  subject-matter,  the  judgment  is  a  nullity. 
Rarton  v.  Auchmoody^  7  Wend.  200  ;'  Norman  v.  Wells^  Yl 
id.  145 ;  People  v.  Rensselaer  &  Saratoga  R.  R.  Co.y  15  id. 
121 ;  1  Scam.  488  ;  3  id.  107. 

In  case  of  void  judgment,  no  affidavit  of  merits  is  required. 

Knowles,  J.  This  was  an  action  against  the  above- 
named  respondents,  a  corporation  organized  under  the  laws 
of  the  State  of  Pennsylvania  to  carry  on  the  business  of 
mining  in  this  Territory,  to  foreclose  a  mechanic's  lien. 

The  sheriff  who  served  the  summons  made  the  following 
return  of  service  thereof: 

^*I  served  the  within  summons  by  reading  the  same  to 
Rodman  Carter,  and  delivering  to  him  a  copy  thereof ;  also 
delivered  to  him  a  copy  of  complaint.  All  done  in  Edger- 
ton  county,  M.  T.,  December  9,  1867." 

On  the  7th  day  of  January,  1868,  the  appellant  claimed 
of  the  clerk  of  the  district  court  a  default  against  the 
respondent,  which  was  duly  entered.  On  the  same  day, 
at  the  request  of  appellant,  the  clerk  entered  up  a  judg- 
ment against  respondent  for  the  amount  claimed  in  the 
complaint,  and  an  order  of  sale  of  the  described  premises. 
The  defendant,  within  two  days  thereafter,  filed  his  motion 
to  have  the  judgment  vacated  and  the  default  set  aside,  for 
the  reason,  among  others,  that  the  service  of  summons  was 
defective. 

The  court  held,  on  the  hearing  of  this  motion,  that  the 
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proceedings  were  defective,  but  gave  the  apj)ellant  one  week 
in  which  to  file  affidavits,  showing  that  Rodman  Carter  was 
a  general  managing  agent  of  the  said  corporation,  the 
respondent.  Affidavits  were  filed,  which  the  court  held 
were  sufficient,  and  it  was  ordered  that  the  judgment  should 
stand  as  the  judgment  of  the  court.  On  the  11th  day  of 
February  the  judge  reversed  this  order,  on  the  ground  that 
it  was  made  out  of  term  time,  and  that  on  the  adjournment 
of  the  court  all  causes  and  motions  had  been  continued  for 
the  term.  On  the  6th  day  of  March  following  the  court 
rendered  a  decision,  holding  the  service  good,  but,  at  the  same 
time,  setting  aside  the  judgment  and  default,  and  giving  the 
respondent  time  to  file  his  answer. 

From  this  order  the  appellants  appeal  to  this  court. 

If  there  was  a  good  service  of  summons  upon  respondent, 
and  a  default  had  been  regularly  entered,  and  a  judgment 
thereon,  there  is  no  doubt  that  it  was  improper  practice  to 
allow  the  respondent,  without  any  showing  of  excusable 
neglect  or  inadvertence,  to  have  the  judgment  vacated  and 
the  deftiult  set  aside,  and  leave  to  file  an  answer  to  the  com- 
plaint. Does  the  record  present  such  a  case  ?  No  matter 
what  the  reasons  which  induced  the  court  to  sustain  the 
motion  may  have  been,  still,  if  there  were  legal  grounds 
presented  to  him  which  warranted  his  ruling,  it  is  the  duty 
of  this  court  to  sustain  it. 

It  is  not  contended  that  the  return  of  the  sheriff  shows 
sufficient  service  of  summons  to  warrant  the  judgment.  The 
appellant,  however,  sought  to  remedy  this  defect,  by  filing 
affidavits  of  third  persons  to  show  that  Carter  was  a  manag- 
ing agent.  When  an  officer  serves  a  summons  the  usual 
way,  and  we  are  inclined  to  say  the  only  way  of  proving 
that  service  is  either  by  the  return  of  the  officer  himself  or 
the  written  acknowledgment  of  the  partjr  served.  The 
attempt  to  amend  service  of  summons  by  the  affidavits  of 
persons  who  did  not  make  the  service,  is  certainly  doubtful 
practice,  but  when  these  parties  do  not  pretend  to  have  been 
present  when  service  was  made,  or  to  know  that  the  sheriff 
did  make  service  on  the  particular  individual  described,  we 
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are  sure  it  is  improper  practice.  Not  one  of  the  persons 
making  affidavits  pretend  to  know  that  the  Carter  they  are 
deposing  concerning  is  the  one  upon  whom  the  sheriff  made 
service.  There  is  another  point  connected  with  these  affi- 
davits which  strikes  us  forcibly.  One  sets  forth  what  Carter 
told  him  was  the  position  in  the  company  which  he  held, 
which  is  certainly  hearsay  testimony.  Another  deposes  con- 
cerning the  contents  of  a  written  power  of  attorney  which 
he  says  Carter  told  him  was  sent  him  by  telegraph.  It  is 
well,  perhaps,  he  does  not  depose  concerning  the  signatures 
to  this  power  of  attorney.  The  third  affidavit  sets  forth 
certain  transactions  in  which  Carter  was  engaged  as  the  agent 
of  the  company.  This,  however,  so  far  as  it  is  not  hearsay, 
does  not  show  that  his  agency  pertained  to  all  the  affairs 
of  the  company.  If  it  did  not,  it  has  been  held  that  he  was 
not  what  is  denominated  a  general  managing  agent,  and 
service  upon  him  would  not  have  been  sufficient.  Such 
affidavits,  we  are  of  the  opinion,  are  insufficient  to  amend  a 
return  of  a  sheriff  of  service  of  summons  if  such  practice  be 
proper. 

Where  the  service  of  a  summons  is  defective,  it  is  not 
error  for  the  court  to  sustain  a  motion  to  vacate  a  judgment 
and  set  aside  a  default,  and  allow  the  defendant  to  make 
answer  to  the  merits  of  the  complaint. 

In  accordance  with  these  views  the  order  of  the  court 
below  is  affirmed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Waeben,  C.  J.,  concurred. 
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Lamb,  appellant,  v.  Gaston  and  Simpson  Gold  and  Sil- 
ver Mining  Company,  respondent. 

Attobnbt  in  tact — authority  for  appearance.  The  attorney  in  fact  of  a  cor- 
poration, who  is  not  its  general  managing  agent,  cannot  appear  in  an  action 
against  it  without  special  authority. 

Practice— default^ how  set  aside,  A  default  should  not  be  set  aside,  if  the 
service  has  been  regular,  without  affidavits  of  excusable  neglect  or  inad- 
vertence, and  also  of  merits. 

Gasb  affibmed.  The  case  of  Brown  v.  Gaston  and  Simpson  QoJd  and  SUver 
Mining  Company ^  ante,  p.  67,  affirmed. 

Appeal  from  the  Third  Districty  Lewis  avd  Clarke  Couviy, 

The  facts  in  this  case  are  substantially  the  same  as  those 
in  the  case  of  Brown  v.  Oaston  and  Simpson  Oold  and 
Silver  Mining  Company^  ante,  p.  57.  The  pleadings, 
motions  and  orders  of  the  court,  Munson,  J.,  are  the  same. 

This  case  was  argued  at  the  same  time  with  that  of  Brown 
against  same  defendant,  and  the  arguments  are  given  in  the 
report  of  that  case. 

Shober  &  LowRT  and  H.  N.  Blake,  for  appellant. 
Williams  &  Bubdick  filed  a  written  argument. 

Chumasero  &  CiiADwiOK,  for  respondent. 

Knowles,  J.  The  facts  presented  in  this  case  are  in  the 
main  the  same  as  those  of  Brown  v.  Gaston  and  Simpson 
Gold  and  Silver  Mining  Company.  The  only  difference  is 
the  manner  in  which  the  respondent  was  brought  into  court. 
In  this  case  R.  Carter,  who,  it  is  claimed,  was  the  managing 
agent  of  the  respondent,  a  mining  corporation,  made  a 
memorandum  on  the  complaint,  which  it  is  claimed  was  a 
waiver  of  service  of  summons,  in  the  following  words : 

"  I  hereby  waive  service  of  summons  in  this  action,  and 
^hereby  appear  as  attorney  in  fact  of  said  company. 

''Helena,  JVov.  25,  1867. 


(( 


R.  Carter." 


The  affidavits  and  brief  filed  in  this  case,  and  the  proceed- 
ings subsequent  to  the  signing  of  this  memoranda,  are  the 
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same  as  in  the  aforesaid  case  of  Brown  against  this  respond- 
ent. The  court  below,  it  would  appear,  held  that  this 
appearance  was  insufficient,  unless  it  appeared  that  Carter 
had  authority  to  appear  in  this  cause  for  respondent.  To 
establish  this  fact  the  appellants  filed  affidavits  to  show  that 
he  was  a  general  managing  agent  of  the  respondent. 

The  affidavit  of  Burdick  establishes  the  fact  of  the  genuine- 
ness of  Carter's  signature  to  the  memoranda.  But  as  far  as 
the  authority  of  Carter  to  appear  in  the  cause  is  concerned, 
he  only  recites  what  Carter  told  him.  While  the  evidence 
of  Carter  would  be  sufficient  to  establish  his  agency,  what 
he  said  is  incompetent.  It  is  hearsay  testimony.  The  affi- 
davit of  Cowan  is  mostly  hearsay  testimony.  So  for  as  it  is 
not,  it  shows  only  that  Carter  acted  for  the  company  in 
settling  his  account.  This  would  not  be  sufficient  to  warrant 
him  in  appearing  in  an  action. 

The  affidavit  of  King  recites  that  he  had  seen  a  power  of 
attorney  to  Carter  from  respondent,  which  had  been  sent 
him  by  telegraph.  Waiving  all  objections  to  the  proving 
of  a  power  of  attorney  sent  by  telegraph,  he  does  not  state 
that  there  wias  in  this  any  express  power  to  appear  in  an 
action  against  the  respondent  or  any  one  else.  Nor  does  it 
show  that  he  was  a  general  managing  agent.  Carter  himself 
does  not,  in  the  memoranda  he  signed,  describe  himself  as  a 
managing  agent,  but  only  as  an  attorney  in  fact.  An 
attorney  in  fact,  unless  he  has  express  authority  to  appear 
in  an  action,  cannot  do  so.  The  authority  for  an  attorney 
in  fact  to  appear  in  a  suit  must  appear  within  the  term  of  the 
grant  of  power  to  him,  unless  he  is  a  general  managing  agent 
of  a  corporation,  and  then  perhaps  it  would  be  presumed. 
The  managing  agent  of  a  corporation,  however,  to  have  this 
authority,  must  be  one  whose  powers  extend  to  the  whole 
business  of  the  company,  and  upon  whom  service  of  sum- 
mons could  be  made  in  accordance  with  the  provisions  of  the- 
statute.  Believing  that  there  is  not  sufficient  evidence  to 
establish  the  fact  that  Carter  was  a  general  managing  agent 
of  the  Gaston  and  Simpson  Gold  and  Silver  Mining  Com- 
pany ;  and  waiving  all  objections  to  the  power  of  attorney 
Vol.  L— 9. 
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which  he  received  by  telegraph,  it  not  appearing  that  he  had 
express  authority  to  appear  in  suits  against  the  respondent, 
we  find  no  error  in  the  ruling  of  the  court  below.  However, 
if  we  believe  that  the  affidavits  filed  did  establish  these  facts, 
as  the  court  below  seems  to,  we  would  hold  it  improper 
practice  to  allow  the  respondent  to  have  the  default  set 
aside,  and  be  permitted  to  come  in  and  answer  without  an 
affidavit  of  excusable  neglect  or  inadvertence  and  merits. 

We  hold,  as  in  the  case  of  Brown  v.  Gaston  and  Sirripson 
Oold  and  Silver  Mining  Company ,  that  in  a  cause  where 
the  manner  in  which  a  defendant  is  brought  into  court  is 
defective,  it  is  not  error  to  allow  him  to  come  in  and  answer 
without  any  affidavit  of  excusable  neglect  or  inadvertence 
and  merits. 

In  accordance  with  these  views  the  order  of  the  court 
below  is  affirmed,  and  the  cause  remanded  for  further 
proceedings. 

Ajgirrned. 

Wareen,  C.  J.,  concurred. 


Griffith  et  al.,  respondents,  v.  Hershfield  et  aJ.,  appel- 
lants. 

Stamps  on  gold  dust  contracts.  A  writing  stating  that  a  certain  quantity 
of  gold  dust  is  duOf  without  speoifying  its  value,  and  a  mortgage  exeouted 
to  secure  the  delivery  of  the  same,  are  not  **  instruments  for  the  pay- 
ment of  money,"  under  the  act  of  congress  requiring  stamps  to  be  affixed 
to  them. 
.  CoTTNTT  RECOBDER —  axUhotity  — stampH.  A  county  recorder  is  not  authorized 
to  determine  the  value  of  gold  dust  described  in  a  mortgage  which  is  pre- 
sented to  him  for  record,  and  cannot  know  what  stamp  should  be  aflixed 
thereto  before  he  records  it. 

Stamps  on  hortoaqe  and  note.  It  is  legal  to  affix  stamps  to  a  note,  or  the 
mortgage  exeouted  to  secure  its  payment,  or  both,  if  the  amount  on  both 
is  sufficient. 

Practice— Judf^ent  on  reserved  verdict.  It  is  not  error  to  enter  judgment 
upon  a  verdict  which  has  been  reserved  for  consideration,  on  the  motion 
of  complaining  party. 

Interest  on  JUDaacENTS.  Judgments  bear  Interest  in  this  Territory  at  the 
rate  of  ten  per  centum  per  annum. 
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AppeaZ/rom  the  Third  District^  Lewu  and  Clarke  County. 

Griffith  and  Thompson  commenced  this  action  to  fore- 
close a  mortgage  executed  by  Hermann  &  Star,  to  secure 
the  payment  of  a  number  of  ounces  of  gold  dust.  The 
suit  was  brought  in  the  district  court  in  Jefferson  county, 
on  June  18,  1867,  which  was  then  attached  to  Edgerton 
county  for  judicial  purposes.  The  name  of  Edgerton  county 
was  changed  to  Lewis  and  Clarke  county  by  an  act  of  the 
legislature,  approved  December  20,  1867.  Hermann  &  Star 
made  the  following  instrument,  which  formed  a  part  of  the 
complaint : 

"Virginia  City,  M.  T.,  October  17,  1866. 
Due  Griffith  &  Thompson,  or  order,  for  balance  due  for 
building  quartz  mill  as  per  settlement  this  date,  the  amount 
of  ninety -three  and  one-half  ounces  (93J  oz.)  in  good  mer- 
chantable gold  dust,  and  the  amount  of  four  and  two-thirds 
ounces  (4$  oz.)  per  month  additional,  in  merchantable  gold 
dust,  from  date  until  paid. 

HERMANN  &  STAR." 

l$lU.8.BeT.Sta]iip,) 
I  canceled.  f 

On  the  same  date  Hermann  &  Star  executed  a  mortgage 
on  their  quartz  mill,  to  secure  the  payment  of  the  gold  dust 
contract.  The  mill  was  situated  in  Jefferson  county.  The 
mortgage  was  acknowledged  in  Madison  county  on  Novem- 
ber 8, 1866,  before  a  notary  public,  and  filed  for  record  with 
the  county  recorder  of  Jefferson  county  on  November  10, 
1866.  The  mortgage  was  stamped  with  an  internal  revenue 
stamp  of  the  United  States  of  the  value  of  two  dollars. 

Hermann  &  Star  answered  on  July  1,  1867,  and  Hersh- 
field  and  Hanauer,  on  the  same  day,  filed  their  petition  to 
intervene  in  the  action,  and  stated  the  following  facts :  That 
Hermann  &  Star,  on  November  8, 1866,  executed  to  Hersh- 
field  and  Hanauer  a  deed  to  the  property  described  in  the 
mortgage  to  Griffith  and  Thompson ;  that  this  deed  was 
recorded  in  the  county  recorder's  office  in  Jefferson  county, 
on  November  14,  1866 ;  and  that  it  was  executed  for  a  val- 
uable consideration,  to  secure  the  payment  of  money  due 
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from  Hennann  &  Star  to  Hershfield  and  Hanauer.  They 
prayed  to  be  made  parties  to  the  action,  to  contest  the  claim 
of  Griffith  and  Thompson ;  that  their  deed  be  declared  a 
prior  incumbrance  to  the  plaintiffs'  mortgage,  and  that  the 
property  be  sold  to  satisfy  their  demand  against  Hermann 
&  Star,  being  $16,940  and  interest. 

The  plaintiffs  filed  their  answer  to  the  petition  of  the 
intervenors,  and  the  cause  was  tried  in  April,  1868,  in  the 
district  court,  Munson,  J.  On  the  trial  the  intervenors 
objected  to  the  introduction  of  the  mortgage  from  Hermann 
&  Star  io  the  plaintiffs,  and  also  a  certified  copy  of  the 
same,  which  plaintiffs  offered  in  evidence,  on  the  ground 
that  the  mortgage  was  not  legally  stamped,  and  that  the 
evidence  that  it  had  been  recorded  was  insufficient.  The 
objection  was  overruled,  and  the  intervenors  excepted. 

The  jury  returned  a  general  verdict  for  the  plaintiffs,  and, 
among  other  special  findings,  that  the  value  of  the  gold 
dust,  mentioned  in  the  instrument  dated  October  17,  1866, 
was  $2,103.75. 

On  motion  of  the  counsel  for  the  intervenors,  the  entry 
of  judgment  upon  the  verdict  and  findings  of  the  jury  was 
stayed,  until  they  could  be  heard  thereon.  After  the  argu- 
ment of  counsel  the  court  rendered  its  decree  in  favor  of 
plaintiffs,  on  May  18,  1868,  and  the  intervenors  appealed. 
The  amount  of  the  judgment  was  $3,993.75,  with  interest 
thereon  from  May  18,  1868,  at  the  rate  of  two  and  one-half 
per  cent  per  month. 

Chumasero  &  Chadwick,  for  appellants. 

The  mortgage  should  have  been  excluded,  because  it  was 
not  sufficiently  stamped.  The  complaint  showed  that  the 
gold  dust  was  of  the  value  of  $2,770.60.  The  mortgage 
should  have  had  upon  it  a  stamp  of  $3.  It  actually  had  a 
stamp  of  only  $2.  Int.  Rev.  Laws  and  Regulations,  Series 
3,  No.  10,  May  10,  1867,  p.  12. 

The  mortgage  was  not  made  until  the  day  before  its  exe- 
cution, on  November  8,  1866,  although  it  has  the  same  date 
as  the  note.    The  note  was  not  sufficiently  stamped  at  the 
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time  it  was  made.  The  law  does  not  allow  the  stamps  to 
be  divided;  one  of  the  instruments  must  be  sufficiently 
stamped.  If  such  a  division  is  allowed,  it  can  only  be  done 
when  the  instruments  were  executed  simultaneously.  A 
party  must  apply  to  the  collector  to  stamp  instruments 
insufficiently  stamped.  Int.  Rev.  Laws  1867,  §  158.  No 
rights  acquired  prior  to  such  re-stamping  can  be  aflfected 
thereby.  The  mortgage,  executed  twenty-two  days  after 
the  note  was  given,  ought  to  have  had  the  full  amount  of 
the  stamp  upon  it.  The  mortgage  could  not  be  connected 
with  the  note,  so  as  to  avoid  the  consequences  of  the  insuffi- 
cient stamping.  A  stamp  once  canceled  cannot  be  used  to 
give  vitality  to  an*  instrument  subsequently  executed. 

The  amount  secured  was  uncertain ;  but  the  complaint 
and  testimony  show  that  the  parties  to  the  instrument  well 
knew  the  amount  intended  to  be  secured,  $2,770.60.  The 
jury  found  the  value  of  the  gold  dust  to  be  $2,103.75.  The 
plaintiffs  knew  that  the  amount  so  secured  was  over  $2,000, 
and  this  value  never  decreased. 

The  mortgage  was  not  entitled  to  be  recorded.  The  mort- 
gage was  not  properly  stamped,  and  did  not  show  that  the 
proper  amount  had  been  affixed  to  any  instrument.  Such 
an  instrument  could  not  be  recorded  under  the  Internal 
Revenue  Law,  §§  152  and  163.  The  mortgage,  if  afterward 
stamped,  could  not  affect  prior  rights.  Id.,  §  158.  The 
record  was  absolutely  void,  and  could  not  be  used  in  evi- 
dence. 

The  recorder  had  no  right  to  record  the  mortgage.  An 
instrument  placed  on  record,  without  authority  of  law,  can- 
not be  treated  as  notice  to  subsequent  purchasers  or  incum- 
brancers. 

The  court  erred  in  allowing  interest  upon  the  judgment 
at  the  rate  of  two  and  one-half  per  cent  per  month.  The 
law  fixes  the  rate  of  interest  on  judgments  at  ten  per  cent 
per  annum.  Acts  1865,  535,  §  2.  A  judgment  carries  such 
rate  of  interest  as  is  legal  at  the  date  of  the  judgment, 
regardless  of  the  rate  recoverable  on  the  contract.    Verner 
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V.  Hughes^  6  Halst.  91 ;  Byrd  v.  Oosquet^  1  Hemp.  261 ; 
Bvans  v.  White,  id.  296. 

The  decree  is  void.  It  was  made  in  vacation,  and  should 
have  been  made  before  the  close  of  the  term  at  which  the 
case  was  tried.  The  court  had  no  right  to  order  the  judg- 
ment to  be  entered  in  vacation.  Hogeboom  v.  Oenety  6 
Johns.  325 ;  Sheppard  v.  Wilson,  1  Morris,  448 ;  Ooddard 
V.  Coffin,  Davies,  381. 

There  was  no  order  of  the  court,  after  the  trial,  reserving 
the  cause  for  further  consideration.  The  clwk  should  have 
made  an  entry  of  such  order.  Nothing  of  this  kind  was 
done.     Acts  1867, 167,  §  178. 

Word  &  Spratt  and  Woolfolk  &  Toole,  for  re- 
spondents. 

The  jury  find  that  respondents'  mortgage  was  first  re- 
corded in  the  proper  county.  It  is,  therefore,  entitled  to 
precedence  over  that  of  the  interveners.  Acts  1865,  484, 
§§  24  and  25 ;  4  Kent's  Com.  191 ;  4  Abb.  Dig.  687,  §§  23, 
75,  688.  Each  mortgage  was  executed  and  received  without 
notice  of  the  other. 

The  intervenors'  mortgage  was  executed  and  recorded  as 
an  absolute  deed.  It  does  not  operate  as  constructive  notice 
of  a  mortgage,  and  is  regarded  as  an  unrecorded  mortgage. 
4  Abb.  Dig.^686,  §  1 ;  688,  §§  31,  32,  33 ;  James  v.  Moreyy 
2  Cow.  246 ;  Dey  v.  Dunham,  2  Johns.  Ch.  190. 

Respondents'  mortgage  was  made  and  executed  to  secure 
a  certain  amount  of  gold  dust.  The  revenue  laws  apply 
only  to  mortgages  securing  a  certain  sum  of  money,  while 
this  mortgage  was  to  secure  an  indefinite  amount  of  gold 
dust  as  to  value.  The  note  and  mortgage  were  both 
stamped,  and,  in  law,  they  are  regarded  as  one  instrument. 
The  stamps,  amounting  to  $3,  were  more  than  sufficient  to 
cover  the  value  of  the  gold  dust  as  found  by  the  jury. 
U.  S.  Int.  Rev.  Laws;  decision  of  Commissioner  Rollins 
of  September  4,  1868. 

The  records,  which  are  the  best  and  only  evidence,  show 
that  there  was  no  adjournment  of  the  term  at  which  the 
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decree  was  rendered.  1  Greenl.  Ev.,  §  513.  If  the  decree 
was  signed  in  vacation,  the  findings  of  the  jury  were  in 
coort  and  during  the  term,  and  it  is  the  duty  of  the  supreme 
court  to  enter  such  judgment  on  the  findings  of  the  jury  as 
is  right.    Love  v.  Shartzer,  31  Cal.  488. 

Waeren,  C.  J.  The  chief  question  raised  upon  this 
record  is  the  sufficiency  of  the  revenue  stamps  affixed  to  the 
instruments  executed  to  appellees  by  Hermann  &  Star,  de- 
fendants below.  The  internal  revenue  act,  in  force  at  the 
time  they  were  executed,  imposed  an  ad  valorem  duty  upon 
specified  instruments  in  writing  for  payment  of  money,  or 
upon  "  other  written  or  printed  evidence  of  an  amount  of 
money  to  be  paid  on  demand,  or  at  a  time  designated ;" 
and,  also,  upon  mortgages  of  real  or  personal  property  made 
as  security  for  the  payment  of  any  "definite  and  certain 
sum  of  money. '^  It  also  provides  that  it  shall  not  be  lawful 
to  record  any  instrument  required  by  law  to  be  stamped, 
unless  a  stamp  or  stamps  of  the  proper  amount  shall  have 
been  affixed,  and  that  such  record,  if  made,  shall  be  void, 
and  shall  not  be  used  as  evidence. 

The  instrument  in  question  in  this  case  is  not  for  the  pay- 
ment of  money.  It  is  "evidence"  of  an  agreement  to  pay 
appellees  a  certain  number  of  ounces  of  gold  dust,  on 
demand,  and  the  mortgage  was  executed  to  secure  the  same. 
The  former  instrument  was  stamped  to  the  amount  of  $1, 
and  the  latter  to  the  amount  of  $2.  The  appellants  contend 
that  they  were  insufficiently  stamped,  and  that  the  record 
of  the  mortgage,  though  made  prior  to  that  of  the  convey- 
ance or  mortgage  to  them,  was  void,  and  that  they  were  not 
thereby  legally  charged  with  notice  of  its  existence.  It  is 
assigned  that  the  court  erred  in  admitting  the  instruments, 
and  the  certificate  of  record  of  the  mortgage,  in  evidence 
upon  the  trial  below. 

We  are  of  opinion  that  the  instruments  in  question  are 
not  embraced  in  the  schedule  embodied  in  the  revenue  act^ 
as  subject  to  the  ad  valorem  duties  thereby  imposed  upon 
similar  instruments  for  the  payment  and  securing  of  money, 
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and  that  they  were  valid,  and  that  proof  of  the  record  of  the 
mortgage  was  properly  admitted.  The  contract  or  agree- 
ment of  the  parties  was  for  the  payment  or  delivery  of 
certain  property ;  and  the  mortgage  was  executed  to  secure 
the  performance  of  the  agreement,  and  they  cannot  be 
regarded  as  being  for  the  payment  of  money. 

Had  the  money  value  of  the  gold  dust  been  expressed  in 
the  instrument,  or  could  it  have  been  ascertained  from  'its 
terms,  the  case  would  have  been  diflferent. 

It  was  the  duty  of  the  recorder,  under  the  territorial  law, 
to  record  the  mortgage,  and  the  record,  when  made,  was 
notice  to  all.  Under  the  act  of  congress  he  had  no  legal 
authority  to  determine  the  value  of  the  property  embraced 
in  the  mortgage,  and  the  payment  of  which  it  was  made  to 
secure ;  and  no  means  were  furnished  him  by  which  to 
arrive  at  the  amount  of  duty  to  which  the  instrument  was 
subject.  Had  congress  designed  to  include  such  instruments 
in  the  provision  relating  to  recording,  power  would  have 
been  conferred  to  ascertain  by  some  means  the  value,  in 
order  to  determine  whether  the  amount  of  ad  valorem  duty 
paid,  as  denoted  by  the  stamps,  entitled  it  to  record  or  not 

Admitting,  however,  that  while  the  instrument  secured  by 
the  mortgage  was  only  subject  to  duty  as  an  agreement  or 
contract,  the  mortgage  was  subject  to  the  ad  valorem  duty, 
the  amount  to  which  it  was  subject  would  depend  upon  the 
value  of  the  property  secured  by  it  at  the  time  of  the  execu- 
tion of  the  mortgage,  and  not  upon  its  subsequent  value,  or 
with  the  accrued  interest. 

The  agreement,  or  memorandum,  and  the  mortgage,  both 
bear  date  October  17,  1866,  and,  in  their  special  finding,  the 
jury  found  that  to  be  the  true  date.  There  is  no  proof,  and 
no  presumption  of  law,  that  the  value  of  the  gold  dust,  at 
that  time,  exceeded  the  amount  indicated  by  the  stamps. 

If,  however,  as  claimed  by  appellants,  the  mortgage  was 
not  executed  until  November  8, 1866,  stUl  the  value  of  the 
gold  at  that  time,  as  found  by  the  jury,  was  $2,103.75,  and 
the  two  instruments  constituting  but  one  transaction,  the 
amount  of  duty  upon  them  denoted  by  the  stamps  was 
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sufficient.  The  object  of  the  act  is  to  derive  revenue ;  and 
the  amount  of  the  stamps  being  sufficient,  it  is  not  material 
to  which  they  were  affixed.  The  record  shows  that  after 
rendition  of  the  verdict,  the  court,  on  appellants'  motion, 
ordered  the  case  to  be  reserved  for  further  consideration ; 
and,  after  argument,  entered  judgment  in  conformity  to  the 
verdict    In  this  there  was  no  error. 

The  court  below  erred  in  allowing  interest  upon  the  judg- 
ment at  a  greater  rate  than  ten  per  cent  per  annum ;  and  the 
judgment  is  hereby  modified  so  as  to  conform  to  this 
opinion,  and  affirmed  as  modified. 

Modified, 

Knowles,  J,,  concurred. 

This  judgment  was  reversed  at  the  August  term,  1872, 
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Conner,  appellants,  v.  MoPhee,  respondent. 

Practice — nonmiU^  plaintiff  *8  motion  to  aet  aside,  A  plaintiff  can  move  to 
■et  aside  a  nonsuit,  which  has  been  entered  with  his  consent,  after  it  was 
evident  that  he  could  not  recover  on  account  of  alleged  error  in  the  rulings 
of  the  court. 

Qn AJETZ-cuLiM — record — number  of  feet.  The  record  of  a  quartz-claim,  which 
does  not  specity  the  number  of  feet  claimed  by  the  pre-emptor,  is  admis- 
sible in  evidence  in  this  case.  The  number  of  feet  need  not  be  specified  in 
the  record  of  the  claim. 

Telactice— review — matters  not  in  record.  This  court  cannot  review  matters 
which  are  not  presented  in  the  record  of  the  case.* 

Appeal  from  the  First  District^  Madison  County. 

This  action  was  commenced  by  Conner  and  O'Neal  in 
September,  1865,  in  the  district  court.  The  complaint 
alleged  that  Conner,  in  April,  1864,  located  and  staked 
claim  numbered  one,  south-west  from  the  discovery  claim 
on  the  Ore  Cache  quartz  lode  in  Summit  district,  Madison 
county ;  that  it  comprised  one  hundred  and  twenty-five 
feet ;  that  twenty -five  feet  was  recorded  by  mistake  as  a 
Vol-  L— 10. 
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part  of  the  discovery  claim  by  James  Mimss,  who  conveyed 
the  same  to  Conner  by  deed  recorded  May  10,  1864 ;  that 
Conner,  on  October  19, 1884,  conveyed  to  O'Neal  by  deed  one 
undivided  half  of  said  one  hundred  and  twenty-five  feet ; 
that  Conner  and  O'Neal  had  peaceable  possession  of  this 
property  until  November  9,  1864,  and  performed  thereon 
the  work  required  by  law  ;  that  defendant,  McPhee,  wrong- 
fully entered  upon  the  same  on  November  9, 1864,  and  filed 
a  pre-emption  claim  to  one  hundred  feet  of  it ;  and  that 
McPhee  was  mining  the  ground. 

The  defendant  answered  on  December  4, 1865,  and  denied 
the  material  allegations  of  the  complaint.  He  also  set  forth 
that  claim  numbered  one,  south-west  from  discovery  claim  on 
the  Ore  Cache  lode,  was  located,  pre-empted  and  recorded  as 
only  one  hundred  feet  in  length ;  that  Conner  pretended  to 
pre-empt  this  claim,  but  did  not  stake  it  and  comply  with 
the  law  in  other  respects ;  that  said  claim  was  never  worked 
and  was  vacant  until  McPhee  located  and  pre-empted  it  on 
November  9,  1864;  and  that  defendant  worked  and  pos- 
sessed said  claim  until  August  17,  1865,  when  he  was  re- 
strained by  an  order  of  court. 

The  plaintiffs  filed  their  replication  and  denied  the  new 
matter  contained  in  the  answer. 

The  cause  was  tried  in  September,  1867,  in  the  district 
court,  HosMER,  J.,  to  whose  rulings  upon  the  admission  of 
certain  evidence  the  plaintiffs  excepted,  and  consented  to 
the  entry  of  a  nonsuit.  The  plaintiffs  then  moved  to  set 
aside  the  nonsuit  and  for  a  new  trial  on  account  of  the 
erroneous  rulings  of  the  court.  This  motion  was  denied 
and  judgment  then  rendered  against  plaintiffs,  who  ap- 
pealed. 

The  evidence  referred  to,  which  was  contained  in  the 
exception  considered  by  the  court,  appears  in  the  opinion. 
The  other  exceptions  that  were  taken  upon  the  trial  were 
not  passed  upon  and  are  not  embodied  in  the  report  of  the 
case. 


Digitized  by 


Google 


1868.]  Conner  v.  McPhee.  76 

Word  &  Spratt  and  Davis  &  Thoroughman,  for  ap- 
pellants. 

The  court  erred  in  refusing  to  submit  to  the  jury  the  issues 
framed  by  appellants  relating  to  the  circumstances  under 
which  the  appellants  and  respondent  acquired  the  rights 
they  claimed.  Parol  evidence  is  always  admissible  to  prove 
such  facts.  JStariley  v.  Green,  12  Cal.  162.  The  court  also 
erred  in  submitting  to  the  jury  issues  of  law. 

The  first  issue  submitted  to  the  jury  was  ''  the  number  of 
feet  contained  in  claim  number  one,  south-west  from  discov- 
ery.'' After  submitting  the  same  as  a  question  of  fact,  the 
court  refused  to  allow  appellants  to  introduce  any  testimony 
showing  the  number  of  feet  staked  and  contained  in  said 
claim,  because  the  law  fixed  the  number  of  feet.  If  it  was 
a  question  of  law,  the  court  erred  in  submitting  it  to  the 
jury.  Parol  evidence  is  competent  to  prove  the  number  of 
feet  in  the  claim  in  controversy.  1  Greenl.  Ev.,  §§  288 
and  301. 

The  court  erred  in  refusing  to  allow  appellants  to  prove 
the  staking  of  the  claim.  1  Greenl.  Ev.,  §  94 ;  Idaho  Stats. 
677.  The  court  erred  in  refusing  to  allow  appellants  to 
prove  that  they  had  done  the  $100  worth  of  work  on  the 
claim  within  six  months  after  it  was  recorded.  This  issue 
was  submitted  to  the  jury,  and  the  court  then  rejected  the 
testimony  of  appellants  tending  to  prove  that  fact. 

The  court  erred  in  refusing  to  allow  appellants  to  prove  the 
written  notices  placed  upon  the  stakes,  and  that  they  were 
plainly  to  be  seen  at  the  time  respondent  took  possession 
of  the  claim.  The  record  shows  that  the  claim  was  recorded 
on  May  10,  1864.  The  answer  shows  that  respondent  took 
possession  of  the  same  on  November  9, 1864,  within  less  than 
six  months  from  the  time  it  was  recorded.  Under  the  laws 
of  Idaho  Territory,  then  in  force,  appellants  had  the  whole 
six  months  to  put  on  the  claim  the  amount  of  work  required 
by  the  statute.  The  time  thus  allowed  did  not  expire  until 
on  or  after  November  10, 1864.  The  possession  by  respond- 
ents, before  the  expiration  of  the  six  months,  forcibly  as 
alleged,  is  a  sufficient  excuse  for  the  failure  of  appellants  to 
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perform  the  work  required,  if  there  was  any  such  failure. 
Respondent  is  estopped  in  law  from  setting  up  any  allied 
failure  as  a  defense. 

The  court  refused  to  allow  appellants  to  show  that  they 
had  complied  with  the  statute  and  thereby  forced  them  to  sub- 
mit to  a  nonsuit.  An  appeal  will  lie  from  a  nonsuit  taken 
under  the  circumstances  of  this  case.  Natoma  TT.  &  M.  Co. 
V.  ClarUny  14  Cal.  549 ;  Sweet  v.  Lee,  42  Eng.  C.  L.  240. 

W.  F.  Sanders  and  W.  M.  Stapfoed,  for  respondent. 

No  error  lies  from  a  voluntary  nonsuit.  Imley  v.  Beard^ 
6  Cal.  666,  and  cases  cited ;  Hilliard  on  New  Trials,  74 
and  497. 

The  court  below  excluded  nothing,  but  assumed  to  direct 
the  order  of  appellants'  proof.  There  was  no  error  in  this. 
The  fact  first  required  by  the  court  was  the  fact  on  whicli 
appellants*  claim  hinged.  A  certain  paper  had  been  placed 
on  the  district  records,  where  this  claim  was  situate,  by 
which  Conner  meant  to  pre-empt  one  hundred  feet.  The 
appellants  then  wanted  to  show  that  a  copy  of  this  same 
paper  was  recorded  in  Madison  county  records,  and  Conner 
then  meant  something  else,  i,  €.,  two  hundred  feet.  In  other 
words,  this  paper  got  up  to  secure  one  hundred  feet  to  Con- 
ner— not  by  reason  of  any  change  in  it,  but  by  reason  of 
change  in  his  mind  —  secured  something  else,  and  more. 
Conner  claims  that  he  was  misled  into  recording  the  dis- 
covery claim  as  a  discovery  claim.  The  discovery  claim 
"was  to  be,  and  was,  one  hundred  feet  in  length,"  accord- 
ing to  the  complaint.  Claim  number  one  south-west  was 
also  to  be,  and  was  one  hundred  feet  in  length,  according 
to  the  complaint,  location,  agreement  of  Conner  and  Miniss, 
and  the  record.  The  south-west  twenty-five  feet  of  discov- 
ery, recorded  in  the  name  of  Miniss  by  mistake,  according 
to  Conner,  was  deeded  to  Conner.  Appellants  wish  to  aban- 
don these  facts,  and  substitute  therefor  intentions  and  hoi)e8, 
and  brush  away  records,  customs  and  rights. 

It  is  difficult  to  tell  whether  this  is  an  action  of  eject- 
ment, or  an  etjuitable  proceeding  to  quiet  title.    It  is  both. 
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Appellants'  motion  for  a  change  of  venue  was  properly 
denied.  This  is  a  question  which  is  addressed  to  the  discre- 
tion of  the  court.  In  this  case  the  parties  were  attempting 
to  escape  the  conviction  of  the  court,  on  a  question  of  law. 
The  judge  who  tried  the  cause  gave  the  appellants  a  feiir  bill 
of  exceptions,  which  is  all  they  could  demand. 

In  chancery  causes  the  refusal  of  the  court  to  submit 
issues  to  the  jury  is  no  ground  for  error.  Acts  1865,  73, 
§  154.  Appellants'  issues  were  wrongly  framed.  The  chan- 
cellor could  have  tried  the  cause  without  any  jury,  and  the 
rights  of  appellants  were  not  affected  by  submitting  to  the 
jury  material  or  immaterial  issues. 

The  court  properly  required  appellants  to  lay  a  founda- 
tion for  their  oral  proof  by  written  muniments  of  title. 
Without  this  foundation  the  oral  proof  was  incompetent. 
Appellants  proved,  by  the  record,  that  they  owned  claim 
number  one  south-west,  and  also  twenty -five  feet  of  dis- 
covery. Their  record  of  this  fact  was  notice  to  all  parties 
that  might  be  affected  thereby.  Appellants  asked  to  prove 
that  their  record  was  false  by  showing  that  the  record  claim 
number  one  south-west,  and  twenty-five  feet  of  discovery, 
was  claim  number  one  south-west,  and  nothing  else.  The 
court  held  appellants  to  introduce  record  proof  which  their 
verbal  testimony  would  fit,  not  contradict.  They  refused 
to  do  this,  and  voluntarily  dismissed  their  case,  and  then 
moved  the  court  to  set  aside  their  deliberate  acts.  They 
should  have  submitted  their  case  to  the  jury  on^ their  proof. 
How  can  this  court  say  what  the  verdict  would  have  been, 
or  that  appellants  were  injured  at  all. 

The  record  was  the  best  evidence.  Appellants  claim  it 
was  not  true,  and  that  parol  evidence  is  the  best.  Titles  do 
not  rest  on  such  flimsy  foundations.  The  order  in  which 
evidence  may  be  introduced  is  a  matter  of  discretion. 
Unless  there  has  been  a  gross  abuse  of  this  discretion  by 
the  court  below,  the  proceedings  will  not  be  revised.  Hil- 
liard  on  New  Trials,  300,  307,  331,  and  §  573. 

The  real  question  in  this  case  is,  whether  the  court  was 
right  in  deciding  that  a  proper  record,  justifying  the  hold- 
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ing  of  twenty-five  feet  of  discovery,  and  claim  number  one 
south-west,  of  one  hundred  feet,  as  one  claim^  was  neces- 
sary in  the  case.  Conner  wished  to  swear  it  was  in  his  mind 
all  only  one  claim.  Appellants  wished  to  hold  claim  number 
one,  by  proving  that  they  had  performed  work  upon  twenty- 
five  feet  of  discovery,  which  they  desired  to  attach  to  num- 
ber one.  The  court  stopped  them,  until  they  could  show  a 
record  in  harmony  with  their  proof. 

We  do  not  claim  that  a  person  cannot  locate  less  than 
two  hundred  feet  as  a  claim.  That  which  the  records  show 
a  claim,  cannot  be  changed  in  length  or  locality  by  any 
thing  less  than  a  re-location  shown  on  the  record.  It  was 
not  decided,  nor  claimed  in  the  court  below,  that  the  num- 
»ber  of  feet  must  appear  in  the  record.  It  is  clear  that  these 
may  be  omitted.  But  if  one  is  going  to  re-baptize  two 
claims,  he  must  do  so  by  record.  No  one  can,  by  any  men- 
tal action,  take  up  the  dividing  line  between  a  discovery 
claim  and  claim  number  one,  and  move  it  twenty-five  feet 
over  on  the  discovery  claim,  and  thereby  make  it  the 
dividing  line.  A  record  is  the  one  essential  thing  to  change 
a  line. 

Knowles,  J.  The  first  question  presented  in  this  case  is 
one  of  practice.  Can  the  plaintiff's  in  an  action  move  to  set 
aside  a  nonsuit  when  they  have  consented  to  it,  upon  its 
becoming  apparent,  from  the  rulings  of  the  court,  that  they 
could  not  recover,  basing  their  motion  upon  alleged  error 
in  the  rulings  of  the  court,  which  induced  them  to  consent 
to  the  nonsuit  t 

Such  practice  we  hold  proper.  See  Natoma  Water  hnd 
Mining  Co.  Y.'Clar7cin^  14  Cal.  544.  A  nonsuit  in  such 
cases  is  treated  as  and  governed  by  the  same  rules  as  an 
involuntary  nonsuit. 

The  only  ground  of  error  assigned  which  we  deem  it 
material  to  examine,  is  the  exclusion  of  the  evidence  offered 
by  the  appellants. 

They  offered  in  evidence  the  records  of  Madison  county, 
showing  the  record  of  Conner's  location  of  the  ground  in 
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dispute  ;  a  deed  from  Miniss  to  Conner  of  twenty -five  feet 
of  tiie  ground  in  dispute ;  a  deed  from  Conner  to  O'Neal  of 
one-half  of  the  ground  in  dispute ;  and,  lastly,  they  offered 
to  prove  by  the  testimony  of  Conner  the  number  of  feet 
staked  off  by  him  for  the  claim  number  one,  south-west  from 
discovery  on  the  Ore  Cache  lode,  the  size  of  the  stakes,  the 
notice  written  on  them,  and  the  amount  of  labor  performed 
on  said  claims  within  six  months  after  the  location  of  the 
same.  The  record  of  location  offered  did  not  specify  the 
number  of  feet  claimed.  The  court  refused  to  allow  the 
appellants  to  prove  these  facts,  until  they  should  first  lay 
the  foundation  therefor,  by  proving  '*that  the  claim  in  con- 
troversy was  pre-empted,  and  appears  on  the  record  in  due 
form  as  embracing  the  number  of  feet  claimed  for  it  by 
plaintiffs."  This  is  the  exact  language  of  the  bill  of  excep- 
tions, and  would  imply  that  the  court  held  that  the  record 
of  the  location  of  a  quartz  claim  should  specify  the  number 
of  feet  claimed,  and  that  the  appellants,  in  this  case,  should 
first  introduce  such  a  record  before  they  could  introduce 
other  evidence.  This  we  hold  error.  The  language  of  the 
Idaho  statute,  in  relation  to  the  location  and  recording  of 
quartz  claims  in  force  at  the  time  of  the  location  and  record- 
ing of  the  claim  in  dispute  by  appellants,  is  as  follows : 

"AH  claims  shall  be  recorded  in  the  county  recorder's 
office  within  ten  days  from  the  time  of  posting  notices 
thereon." 

What  record  must  a  locator  of  a  quartz  claim  make  to 
satisfy  this  law  ?  Courts  generally  give  to  such  a  -statute  the 
interpretation  usually  accorded  to  it  by  the  people  who  use 
the  terms  therein  employed.  Recording  a  claim  is  a  phrase 
used  among  the  locators  of  mining  claims.  It  is  a  law 
maxim  of  general  application  that  contemporaneous  exposi- 
tion of  a  statute  has  great  strength  in  controlling  its  inter- 
pretation. By  examining  the  records  of  quartz  claims  in 
the  several  counties  of  this  Territory,  which  were  once  a 
part  of  Idaho,  and  the  records  of  quartz  claims  of  the  several 
counties  of  Idaho,  at  the  time  this  law  came  into  force,  and 
we  will  arrive  at  some  conclusion  as  to  what  was  generally 


Digitized  by 


Google 


80  Conner  v.  MoPhee.  [Dec,  T,, 

understood  by  the  locators  of  quartz  claims  at  that  time, 
was  a  compliance  with  the  law  requiring  the  recording  of 
quartz  mining  claims.  An  examination  of  these  records,  we 
are  confident,  will  show  that  it  was  not  generally  considered 
necessary  to  state  in  the  record  the  number  of  feet  claimed. 
This  seems  to  be  conceded  by  the  attorneys  for  both  parties. 
And  it  is  contended  by  the  attorneys  for  the  respondent 
that  the  court  did  not  rule  that  a  record  should  show  the 
number  of  feet  claimed.  If  such  was  the  case,  we  do  not 
understand  the  bill  of  exceptions  signed  by  the  judge  who 
tried  the  cause,  or  why  the  record  of  appellants'  location  was 
excluded.  If  the  court  had  no  objecions  to  Conner's  testi- 
mony, and  only  directed  that  there  should  be  first  intro- 
duced the  record  of  his  location  of  the  claim  in  dispute, 
and  did  not  hold  that  this  record  should  specify  the  number 
of  feet  claimed,  the  veiy  record  demanded  had  already  been 
offered  in  evidence,  and  one  of  the  objects  of  Conner's  testi- 
mony was  to  establish  the  number  of  feet  in  claim  number 
one,  south-west  from  discovery  in  the  Ore  Cache  lode,  at  the 
time  this  record  was  made.  If  the  ruling  of  the  court  is  not 
as  we  understand  it,  then  the  language  used  in  the  biU  of 
exceptions,  signed  by  the  judge  who  made  the  ruling,  is 
very  unfortunate. 

We  have  been  led  to  infer,  however,  from  the  arguments 
of  counsel  on  both  sides,  that  the  bill  of  exceptions  filed 
does  not  fully  present  all  the  difficulties  experienced  on  the 
trial  of  this  cause.  Hence  we  have  felt  that  it  was  difficult 
to  render  a  decision  which  might  not  mislead  the  parties  on 
a  re-trial  of  the  cause.  We  can,  however,  be  governed  only 
by  the  record  presented  to  us.  It  is  very  defective,  and, 
perhaps,  on  our  own  motion  we  ought  to  have  sent  it  back 
to  be  perfected. 

We  might  follow  at  some  length  the  arguments  of  the 
counsel  for  respondent,  and  show  that  notwithstanding 
the  facts  may  have  been  as  presented  in  their  argument, 
stm  the  court  erred  in  excluding  the  testimony  offered. 
But  should  we  do  so  we  might  be.justly  accused  of  present- 
ing as  many  immaterial  matters,  in  our  opinion,  as  there 
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are  immaterial  issues  presented  by  the  pleadings  in  this 
canse. 

In  accordance  with  the  views  above  expressed,  the  judg- 
ment of  the  court  below  is  reversed,  a  new  trial  granted, 
and  the  cause  remanded  for  further  proceedings. 

Exceptions  sustained. 
Wabeen,  C.  J.,  concurred. 


Andebson,  appellant,  v.  O'Latjghlin,  respondent. 

TR^cncm— statement -^exceptions— new  triftk    An  order  of  the  district  oonrt 

denying  a  motion  for  a  new  triai  will  be  sustained,  if  there  is  no  statement 

specifying  errors,  or  bill  of  exceptions. 
RxpuEViK — return  of  property  after  verdict.    A  judgment  for  costs  and  the 

return  of  the  property  follow  a  general  verdict  for  defendant  in  a  replevin 

suit. 
Pbacticx— motions  ur^der  advisement.    It  is  not  error  for  the  district  court  to 

take  motions  under  advisement  from  one  term  to  another. 

Appeal  from  the  Second  District^  Deer  Lodge  Couniy. 

AifBEESON  brought  this  suit  in  May,  1867,  in  the  justices' 
court  of  Deer  Lodge  county,  Newcomee,  J.,  to  recover  the 
possession  of  a  horse  of  the  value  of  $80.  The  cause  was 
appealed  and  tried  in  the  district  court  in  July,  1867.  The 
jury  returned  the  following  verdict : 

"  We,  the  jury  in  the  above  cause,  find  for  the  defendant." 

Anderson  filed  a  motion  for  a  new  trial  because  the  ver- 
dict was  illegal  in  not  specifying  the  property  and  giving 
its  value,  and  finding  that  it  should  be  returned.  The  de- 
fendant filed  a  motion  for  the  entry  of  judgment  on  the  ver- 
dict. The  court,  Williston,  J.,  took  both  motions  under 
advisement  At  the  following  October  term,  the  motion  for 
a  new  trial  was  denied,  and  judgment  was  entered  upon  the 
verdict  for  the  defendant.  The  other  facts  are  given  in  the 
opinion. 

Vol.  L  — 11. 
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Brown  &  MoMurtry  and  Word  &  Spratt,  for  appellant 

The  answer  raises  two  issues ;  first,  the  unlawful  deten 
tion  of  the  property ;  second,  the  title  of  respondent  to  the 
property.  The  general  verdict  does  not  show  on  which  of 
these  issues  the  jury  based  their  finding.  This  verdict  will 
not  authorize  a  presumption  of  law  that  the  property  was 
in  the  respondent  and  that  he  was  entitled  to  its  return. 
Under  the  answer,  respondent  might  have  had  a  verdict  as 
to  the  unlawful  detention,  and  the  court  had  no  right  to  sup- 
pose it  was  for  any  thing  else.  The  verdict  was  erroneous 
in  not  finding  that  the  respondent  was  entitled  to  a  return 
of  the  property.  The  statute  is  imperative  and  requires  the 
jury,  not  the  judge,  to  find  this  fact.  Acts  1865,  73,  §  150. 
The  verdict  was  erroneous  in  not  finding  the  value  of  the 
property.  "The  jury  *  *  *  shall  find  the  value,"  is 
the  language  of  the  statute.  Acts  1866,  73,  §  150.  The 
court  did  not  find  the  value  when  judgment  was  entered. 

The  court  below  had  no  right  to  submit  all  the  issues  to 
the  jury,  and  then  permit  them  to  find  one-half,  and  find 
the  other  half  himself.  The  appellant  had  a  right  to  have 
every  issue  raised  by  the  pleadings  tried  by  a  jury.  The 
statute  points  out  the  only  three  ways  by  which  the  court 
can  try  or  find  an  issue  of  fact,  and  in  this  case  the  court 
usurped  the  powers  of  the  jury.  Acts  1865,  73,  §§  152 
and  153. 

The  case  was  tried  in  July,  1867,  and  judgment  was  ren- 
dered at  the  October  term,  1867.  The  statute  then  required 
the  judgment  to  be  entered  within  twentiy-four  hours  after 
the  rendition  of  the  verdict,  unless  the  court  order  the  case 
to  be  reserved  for  argument.  The  court  made  no  such  order. 
Acta  1865,  77,  §  173.  This  statute  is  imperative,  and  the 
judgment  is  null  and  void. 

L.  J.  Sharp,  for  respondent. 

The  main  issue  in  the  pleadings  is  the  title  to  the  horse. 
A  general  verdict  for  defendant  is  a  finding  on  the  chief 
issues.  People  v.  March^  6  Cal.  547 ;  Kidd  v.  Laird,  16 
id.  182. 
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In  an  action  of  replevin,  a  general  verdict  for  defendant 
entitles  him  to  a  judgment  for  the  return  of  the  property. 
Waldman  v.  Broder^  10  Cal.  379 ;  Nickerson  v.  California 
B.  Co.,  id.  621 ;  Sunt  v.  MohinsoUy  11  id.  277 ;  T^eai  v. 
Lafarge^  15  id.  41. 

If  there  was  any  error  in  the  verdict  or  judgment,  appel- 
lant cannot  complain  of  it.  A  judgment  will  not  be  reversed 
for  an  error  which  does  not  prejudice  the  rights  of  the  par- 
ties. KiUmrn  v.  Ritchie^  2  Cal.  148 ;  People  v.  Moore^  8 
id.  94 ;  Kidd  v.  Laird,  16  id.  182. 

The  words  ''may"  and  "shall"  in  the  statute  referred  to 
by  appellant  are  convertible  terms.  Cook  v.  Spears,  2  Cal. 
412  ;  Acts  1865,  73,  §  150,  and  78,  §  176. 

Wareen,  C.  J.  This  was  an  action  of  replevin,  tried,  on 
api)eal  from  a  justices'  court,  in  the  district  court  of  the 
second  judicial  district,  in  the  county  of  Deer  Lodge.  No 
complaint  or  statement  of  the  cause  of  action  was  filed,  but 
no  objection  is  raised  to  that  omission.  The  respondent 
filed  his  answer  to  the  allegations  contained  in  the  affidavit 
of  appellant,  for  delivery  of  the  property  claimed. 

The  answer  denies  the  ownership  and  right  of  possession 
alleged  by  appellant,  and  set&  up  title  and  right  of  posses- 
sion in  respondent,  and  claims  damages  for  the  taking  and 
detention  of  the  property,  the  value  of  which  is  not  denied. 

The  property  had  been  taken  under  this  proceeding  from 
the  possession  of  respondent  and  delivered  to  appellant, 
and  the  answer  claims  return  thereof.  Upon  trial  of  the 
issues  the  jury  found  a  general  verdict  for  the  defendant, 
respondent  in  this  cause. 

Appellant  entered  a  motion  for  a  new  trial,  and  respond- 
ent moved  for  an  order  for  return  of  the  property  replev- 
ined,  and  for  judgment  for  his  costs.  Both  motions  were 
taken  under  advisement  by  the  court,  and,  at  the  following 
term,  an  order  was  made  overruling  the  motion  for  a  new 
trial,  and  judgment  was  rendered  on  the  verdict  against 
appellant  for  costs  and  for  return  of  the  property,  from 
which  this  appeal  is  taken. 
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So  fax  as  the  order  overmling  the  motion  for  a  new  trial 
is  concerned,  it  is  only  necessary  to  say  that  no  statement 
specifying  errors,  or  bill  of  exceptions,  was  filed  in  the 
court  below,  ajid  consequently  the  order  must  be  sustained. 

We  see  no  error  on  the  face  of  the  record  before  us  of 
which  appellant  has  a  right  to  complain.  He  is  not  injured 
by  the  form  of  the  verdict  The  respondent  might  complain 
that  the  jury  failed  to  find,  in  their  verdict,  the  value  of  the 
property ;  that  he  was  entitled  to  a  return  thereof,  and  to 
assess  his  damages,  but  the  appellant  cannot.  Upon  a  gen- 
eral verdict  for  defendant  upon  these  issues  under  our  stat- 
ute, as  well  as  at  common  law,  an  order  of  return  and  judg- 
ment for  costs  followed,  as  a  matter  of  course. 

The  court  did  not  err  in  taking  the  motions  under  ad- 
visement. 

The  judgment  and  order  of  the  court  below  is  afllrmed, 

with  costs. 

Exceptions  overruled. 
Knowles,  J.,  concurred. 


Lee,  respondent,  v.  Hudson,  appellant. 

PLXADma— complaint.    The  allegation  of  the  release  of  a  debt  due  the  plain- 
tiff  is  Boffioiently  set  forth  in  the  complaint  in  this  case. 

Appeal  from  the  Third  I>istrictj  Lewis  and  Clarice  County. 

On  September  16,  1868,  Lee  filed  his  complaint  in  the 
justices'  court  of  Lewis  and  Clarke  county,  A.  J.  Edwards, 
Esq.,  justice,  and  alleged : 

"That,  on  or  about  the  25th  day  of  August,  A.  D.  1868, 
one  James  Allen  was  indebted  unto  the  said  plaintiff  in  the 
sum  of  $125 ;  that  the  above-named  defendant,  on  the  day 
aforesaid,  was  indebted  to  the  said  Allen  in  a  sum  of  money 
greater  than  that  due  from  said  Allen  to  this  plaintiff;  that, 
at  the  special  instance  and  request  of  said  defendant,  this 
plaintiff  agreed  to  take  the  said  defendant  for  the  payment 
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of  the  said  sum  due  from  the  said  Allen  to  this  plaintiff, 
and  to  accept  of  his  promise  to  pay  the  said  sum  in  satis- 
faction of  said  debt ;  that  this  plaintiff  did  then  and  there 
so  take  and  accept  of  the  said  defendant's  promise  and  lia- 
bility, and  the  said  Allen  then  And  there  released  said 
defendant  from  his  liability  to  him  the  said  AUen,  to  the 
extent  and  amount  of  this  plaintiff's  claim,  to  wit :  the  sum 
of  $126,  whereby  the  said  defendant  became  liable  to  pay 
this  plaintiff  the  said  sum  of  $126 ;  and  on  the  1st  day  of 
September,  A.  D.  1868,  did  pay  this  plaintiff  upon  said  sum 
the  sum  of  $75,  leaving  a  balance  due  and  unpaid  from  the 
said  defendant  to  the  said  plaintiff,  at  the  time  of  the  com- 
mencement of  this  suit,  and  is  now  due  and  unpaid." 

The  case  was  appealed  to  the  district  court,  and  tried  in 
October,  1868.  After  the  plaintiff  closed  his  testimony,  the 
defendant  moved  for  a  nonsuit,  upon  the  following  grounds : 
That  plaintiff's  complaint  contained  no  allegation  that  the 
original  debt^  due  from  AUen  to  plaintiff,  was  ever  canceled, 
or  that  Allen  was  released  from  his  debt  to  plaintiff  at  the 
time  of  the  transaction  specified  in  the  complaint.  The 
court,  Knowles,  J.,  denied  the  motion,  and  defendant 
excepted. 

J.  A.  Johnston,  for  appellant. 

Chtjmasero  &  Chadwick,  for  respondent. 
No  briefs  on  file  in  this  case. 

Warren,  C.  J.    The  release  of  the  old  debt,  due  from 

Allen  to  the  plaintiff,  is  sufficiently  alleged  in  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

Exceptions  overruled. 
Knowles,  J.,  concurred. 
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Tebeitort    op   Montana,  appellant,   v.   McElbot,   re- 
spondent. 

[ndictment— ojl^Icer  taking  iUeool  fees.  An  indictment  against  a  partj  for 
taking  illegal  fees,  as  a  justice  of  the  peace,  mast  allege  that  he  was  such 
officer. 

Appeal  from  the  Second  District^  Deer  Lodge  County. 

McElbot  was  indicted  in  September,  1868,  by  the  grand 
jnry  of  Deer  Lodge  county.  The  indictment  alleged  *'  that 
James  McElroy,  an  acting  justice  of  the  peace  for  Elk  town- 
ship, in  the  county  *  *  *  while  acting  in  that  capacity 
as  such  officer  in  said  township,  *  *  *  willfully  did 
receive  and  take  fees  not  allowed  by  law  from  *  *  *  in 
the  case  of  *  *  *  then  and  there  had  and  held  before 
him  to  do  and  execute  his  duty  as  such  officer  therein,  and 
then  and  there,  at  the  time  aforesaid,  willfully  and  corruptly 
did  ask  and  demand  fees  not  allowed  by  law  from  *  *  * 
in  the  case  of  *  *  *  as  a  condition  precedent  to  the  per- 
formance of  his  duties  as  such  officer    *    *    *    ." 

The  defendant  moved  to  quash  the  indictment  because  it 
did  not  state  facts  sufficient  to  constitute  a  public  offense. 
The  court,  Knowles,  J.,  sustained  the  motion  and  the  de- 
fendant was  discharged.    The  Territory  appealed. 

W.  J.  Stephens,  District  Attorney,  Second  District,  for 
appellant. 

It  is  sufficient  to  state  generally  in  the  indictment  that 
defendant  is  such  officer  without  setting  forth  his  appoint- 
ment. Proof  that  defendant  has  acted  as  such  officer  is 
sufficient.    2  Chit.  Cr.  L.  259. 

There  is  no  conflict  between  section  110  of  the  criminal 
practice  act,  making  it  criminal  to  officiate,  and  section  112, 
making  it  criminal  for  such  officer  to  receive  fees  not  allowed 
bylaw. 

He  who  usurps  an  office  is  in  by  his  own  wrong,  and  can- 
not defeat  an  action  for  taking  illegal  fees  by  proving  that 
he  is  not  such  officer.  ' '  No  person  can  take  advantage  of  his 
own  wrong." 
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Shaiip  &  Napton,  for  respondent 

The  indictment  is  found  under  section  112  of  the  criminal 
practice  act.  The  very  essence  of  the  oflense  is,  that  the 
defendant,  being  a  duly  elected  and  qualified  officer,  re- 
ceived illegal  fees,  etc.  The  indictment  only  shows  that  he 
was  an  "acting  officer."  1  Whart.  Am.  Or.  L.,  §§  285, 128& 
and  1292. 

It  would  be  no  defense  under  this  indictment  to  prove 
that  the  defendant  was  not  a  lawfully  authorized  and  quali- 
fied officer.  Usurpation  of  the  duties  or  functions  of  an 
officer  is  made  an  oflfense  by  section  110  of  the  criminal 
practice  act 

Wabrek,  C.  J.  This  was  an  indictment  under  the  statute 
against  the  respondent,  as  a  justice  of  the  peace,  for  willfully 
receiving  fees  not  allowed  by  law.  The  indictment  was  de- 
fective in  not  alleging  in  the  langtiage  of  the  statute  that  the 
defendant  was  such  officer.  This  allegation  might  have  been 
supported  by  proof  that  he  acted  as  such. 

The  order  of  the  court  below  is  affirmed. 

Exceptions  overrvled. 

Knowles,  J.,  concurred. 


LoEB,  appellant,  v.  Sohmith  et  al.,  respondents. 

F&iCTiox— d</atU<  Mt  a»idt.    The  setting  aside  of  the  default  in  this  case 
not  an  abnse  of  the  discretion  of  the  oourt  below. 

Appeal  from  the  Second  District^  Deer  Lodge  County. 

This  was  an  action  on  a  promissory  note  commenced  by 
Loeb  in  the  district  court.  The  complaint  was  filed  and 
summons  was  issued  on  July  25, 1867.  The  names  of  the 
parties  on  Ihe  complaint  were  "Leon  Loeb  v.  Jacob  Smith 
&Co.,  and  Joseph  Holzbauer  etaV^  The  summons  con- 
tained a  notification  to  "Jacob  Smith  &  Co.  and  Joseph 
Holtzbauer,  Henry  Apple."    The  sheriff  made  the  follow- 
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ing  return :  *'  Served  the  within  by  reading  to  Henry  Apple, 
on  1st  day  of  October,  A.  D.  1867,  on  Bear  gulch,  Territory 
and  county  within  mentioned.''  Judgment  by  default  was 
rendered  at  the  October  term,  1867,  against  "Jacob  Smith 
&  Co.  and  Jos.  Holtsbor  et  al.^^  for  $907. 

On  September  10,  1868,  a  new  complaint,  for  the  same 
cause  of  action,  was  filed  by  Loeb  against  eight  defendants, 
who  were  separately  named,  and  included  "  Henry  AppeL" 
This  complaint  alleged  that  the  defendants  were  partners  at 
the  time  the  note  was  made,  under  the  firm  and  style  of 
"Jacob  Schmith  &  Co."  The  summons,  which  contained 
the  names  of  these  defendants,  including  "Henry  Appel," 
was  issued  on  the  same  day.  The  sherifl*'s  return  showed 
that  personal  service  had  been  made  upon  "'Henry  Apple," 
on  September  12, 1868,  by  reading  the  summons,  and  deliver- 
ing a  true  copy  of  the  same  and  a  certified  copy  of  the  com- 
plaint. On  September  23,  1868,  judgment  by  default  was 
rendered  in  the  district  court  for  $1,427.57,  against  all  the 
defendants,  and  also  "against  the  separate  property  of  the 
said  defendant,  Henry  Apple."  On  the  same  day  the  de- 
fendant, "Apple,"  filed  a  demurrer  to  the  complaint,  and 
also  a  motion  to  set  aside  the  judgment  against  him.  On 
October  2,  1868,  the  affidavit  of  R.  H.  Williams,  Esq.,  the 
attorney  of  "Eppel,"  was  filed  in  support  of  this  motion, 
and  stated  the  following  facts :  That  he  wrote  the  demurrer 
in  good  faith,  and  forwarded  it  to  be  filed  from  Beartown 
(so-called) ;  that  he  made  a  special  agreement  with  the 
express  agent  (no  United  States  mail  being  then  established 
between  Deer  Lodge  City  and  Beartown)  to  carry  through 
and  deliver  the  letter  containing  the  demurrer ;  that  three 
days  of  the  statutory  time  to  answer  were  yet  to  expire 
when  the  letter  was  expressed ;  that  only  one  day  is  neces- 
sary to  carry  mail  matter  from  Beartown,  where  the  sum- 
mons was  served,  to  Deer  Lodge  City ;  and  that  through  the 
delay  of  the  express  agent,  and  without  any  fault  of 
"  Eppel,"  the  letter  was  not  delivered  until  one  day  after  the 
time  for  answering  had  expired. 

That  Appel  had  never  been  a  member  of  the  firm  described 
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in  the  complaint ;  that  judgment  had  been  obtained  at  the 
October  term,  1867,  on  the  note  sued  upon ;  that  said  judg- 
ment was  still  valid,  and  no  new  cause  of  action  had  accrued ; 
and  that  affiant  had  written  to  Eppel  to  be  in  court  at  10 
A.  M.  of  October  2,  1868,  and  placed  the  letter  post-paid  in 
the  U.  S.  post-office  of  Deer  Lodge  City  four  days  ago,  but 
had  received  no  answer,  and,  therefore,  affiant  made  this 
affidavit 

No  other  affidavits  were  filed. 

The  note  was  as  follows : 

"  604.50.  One  day  hafter  dayt  we  promise  to  pay  to  L. 
Loeb,  or  bearer,  the  sum  of  six  hundred  and  four  dollars 
60c.,  for  value  received,  whit  interest  from  date  at  6^  per 
each  month. 

Beab  Towk^,  June  30, 1866. 

Mr.  Loeb  w!U  stamp  thU  JaCOB  SOHMITH  CO., 

Ifetunpearehad.  JoSEPH  HOLZBAUEB. 

Jacob  ScHMITH  Co.  ,  <  I^temal  Revenue, ) 

Joseph  Holzbauer."  ^  soots., canceled,  r 

The  courts  Knowles,  J.,  set  aside  the  judgment  on  Octo- 
ber 8,  1868,  and  allowed  the  defendants  till  2  o'clock  p.  m. 
to  answer,  on  the  payment  of  all  costs.  The  plaintiff  excepted. 

Robinson  &  Stephens,  for  appellant. 

The  court  abused  its  discretion  in  setting  aside  the  default. 
The  affidavit  on  which  the  order  was  based  was  insufficient, 
and  made  by  an  improper  party ;  and  there  was  no  answer 
with  the  affidavit.  Bailep  v.  Taqfe,  29  Cal.  422.  Apple 
should  have  made  the  affidavit  instead  of  Williams,  his  attor- 
ney. Apple  used  no  diligence  to  appear  within  the  statutory 
time.  The  sendiog  of  a  Mvolous  demurrer  by  express, 
instead  of  an  answer  to  parties,  not  known  to  the  record,  is 
not  diligence.  The  affidavit  must  show  that  the  default  was 
the  result  of  mistake,  surprise,  inadvertence  or  excusable 
neglect.  Prac.  Act  1867, 146,  §  68  ;  Harlan  v.  BmitTi,  6  Cal. 
178 ;  People  v.  0'  ConneU,  23  id.  281. 

Every  fact  necessary  to  be  shown  to  authorize  the  court  to 

Vol.  L  — 12. 
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set  aside  the  default  must  be  shown  by  the  affidavit  of  a 
person,  who  could  testify  upon  the  trial  of  the  cause  to  the 
facts.  Williams'  knowledge  is  derived  from  the  statements 
of  others,  and  is  not  competent  proof  by  affidavit  to  estab- 
lish the  connection  of  Apple  with  "  Schmith  &  Co."  Wil- 
liams' affidavit  is  inconsistent.  It  shows  that  Apple  was 
not  a  party  to  the  note  sued  upon,  and  that  a  former  judg- 
ment against  Apple  is  in  force,  without  any  new  cause  of 
action  accruing. 

There  should  have  been  an  answer  with  the  affidavit,  as 
the  complaint  was  verified,  and  there  was  nothing  from 
Apple  under  oath  to  indicate  that  he  had  a  defense.  See 
authorities  cited  above. 

E.  H.  Williams,  for  respondent. 
No  brief  on  file. 

Warren,  C.  J.  This  is  an  appeal  from  an  order  of  the 
second  judicial  district  court  setting  aside  a  judgment 
entered  in  vacation  by  default,  against  Henry  Eppel  or 
Apple,  one  of  the  defendants  below,  with  leave  to  answer, 
upon  payment  of  costs.  The  setting  aside  of  the  default 
rested  in  the  discretion  of  the  court  below  upon  the  facts 
disclosed  in  the  affidavit,  and  we  see  no  such  abuse  of  that 
discretion  as  calls  for  the  interposition  of  this  court. 

The  order  is  affirmed  and  the  cause  remanded. 

Exceptions  overrvXed. 
Knowles,  J.,  concurred. 


Carpenter,  respondent,  v.  Eodgers,  Territorial  Auditor, 

appellant. 

Statutory  construction— retroactive  ^ect.  Section  6  of  the  act  of  con- 
gress amending  the  organic  act  of  this  Territory,  approved  March  2, 1867, 
did  not  have  a  retroactive  effect  and  give  full  force  to  a  law  from  the  date 
of  its  first  enactment,  which  had  been  annulled  hy  congress  and  re-enacted 
hy  a  subsequent  legislature  of  Montana. 
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Statutobt  con&TRncmoTX— meaning  of  8aid  section.  In  passing  said  section 
%  ooDgress  gave  to  subsequent  territorial  legislatures  the  right  to  re-enaot 
certain  laws  that  had  been  annulled  by  congress. 

Statutory  ooNSTBTTonoN  —  Aistorical/acte  referred  to.  This  court  can  refer 
to  the  history  of  the  Territory  to  ascertain  the  proper  construction  of  a 
statute  which  is  ambiguous. 

Statutoby  oonstbuction — repugnant  proviso  void,  A  proviso  which  is  incon- 
sistent with  any  reasonable  intention  of  the  assembly  which  passed  it,  and 
repugnant  to  the  body  of  the  act,  is  void. 

Appeal  from  the  First  District^  MaMson  County. 

In  JantLary,  1868,  Carpenter  filed  Ws  affidavit,  and  ap- 
plied for  a  peremptory  writ  of  mandate.  After  a  hearing  at 
chambers,  the  conrt,  Hosmeb,  J.,  issued  the  writ  in  accord- 
ance with  the  application,  and  Eodgers  appealed.  The 
tsxAjA  appear  in  (he  opinion. 

W.  M.  Stafford,  district  attorney,  first  district,  and 
Davis  &  TnoBOUOHMAiir,  for  appellants. 
(No  brief  on  file.) 

WoKD  &  Spratt,  for  respondent. 

The  first  legislature  created  the  office  of  superintendent 
of  public  instruction.  Acts  1865,  433.  The  law  fixing  the 
salary  was  passed  by  the  second  legislature  on  April  10, 
1866.  Acts  1866,  17.  This  last  act  was  recognized  as  the 
law  of  this  Territory,  until  its  repeal  by  the  amended  or- 
ganic act  of  March  2,  1867.  * 

The  legislature,  elected  under  the  provisions  of  the  sixth 
section  of  this  act,  assembled  on  the  first  Monday  of  No- 
vember, 1867.  By  an  act  approved  December  24,  1867,  this 
l^islature  re-enacted  the  law  of  April  10,  1866.  Acts  1867, 
255,  §  6.  The  only  difference  between  them  is  a  slight  in- 
crease of  salary.  The  respondent  was  in  office  at  the  time 
of  the  passage  of  this  act.  An  equitable  construction  of 
these  statutes  would  award  him  his  salary.  The  Territory 
has  received  the  benefit  of  his  labors,  and  he  should  be  paid 
therefor.  This  is  a  controversy  between  the  Territory  and 
one  of  its  citizens.  A  court  will  never  presume  that  it 
was  the  intention  of  the  legislature  to  perpetrate  a  fraud 
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by  receiving  respondent's  labor,  and  declare  that  the  law 
giving  him  his  salary  had  no  application  to  his  case. 
Smith's  Stat,  and  Const.  Law,  §§  694,  695. 

The  last  proviso  of  the  sixth  section  of  the  act  of  congress 
of  March  2,  1867,  is  repugnant  to,  and  repeals  all  parts  of 
the  section  in  conflict  with  it.  Does  this  section  make  all 
the  laws  passed  in  1866  void  ?  Does  it  suspend  them  until 
the  election  of  the  legislature  provided  fori  The  first  part 
of  this  section  makes  the  laws  void,  but  the  proviso  repeals 
this  part.  Sedg.  Stat,  and  Const.  Law,  title  "Proviso;'* 
Smith's  Com.,  §§  578,  579. 

We  contend  that  the  laws  of  the  two  legislatures  of  Mon- 
tana, in  1866,  were  not  repealed  by  this  act  of  congress. 
They  were  only  suspended  until  an  election  of  the  legisla- 
ture should  take  place,  as  provided  for  in  the  act.  That 
election  took  place  before  the  commencement  of  this  suit. 
The  act  of  April  10,  1866,  was  then  in  full  force,  fixing 
respondent's  salary.  Eespondent  is  entitled  to  recover 
under  this  act,  even  if  this  court  should  be  of  the  opinion 
that  the  act  of  December  24,  1867,  is  not  applicable, 

Knowles,  J,  This  cause  comes  to  this  court  on  appeal 
from  a  judgment  of  the  district  court  of  the  first  judicial 
district  of  this  Territory  awarding  the  respondent,  A.  M.  S. 
Carpenter,  a  peremptory  writ  of  mandamus  against  the 
appellant,  Wm.  H.  Eodgers,  as  territorial  auditor,  com- 
manding him  to  issue  to  respondent  territorial  warrants  for 
the  sum  of  $253.33,  for  salary  as  superintendent  of  public 
instruction  for  the  Territory. 

The  facts  presented  in  the  record  are  as  follows :  Carpen- 
ter was  appointed  by  "the  acting  governor  for  this  Territory 
superintendent  of  public  instruction,  and  confirmed  by  the 
legislative  council  on  the  4th  day  of  March,  1867.  He  en- 
tered upon  and  performed  the  duties  of  that  oflBice  from  that 
time  until  January  4,  1868.  The  law  providing  for  the 
oflBice  of  superintendent  of  public  instruction  was  enacted  by 
the  first  legislative  assembly.  No  salary  was  provided  for 
Buch  oflSicer  until  a  law  was  enacted  fixing  the  same  by  the 
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second  l^islative  assembly.  On  the  2d  day  of  March,  1867, 
two  days  before  the  appointment  of  Carpenter  to  said  office, 
congress  amended  the  organic  act  of  this  Territory. 

The  construction  of  section  6  of  this  amendment  is  the 
only  difficulty  presented  to  the  court  in  deciding  this  case. 

It  is  contended  by  the  respondent  in  the  first  place  that 
the  act  of  the  fourth  legislative  assembly,  entitled  ''An  act 
to  define  the  duties  of  territorial  sui)erintendent  of  public 
mstruction,"  was  a  re-enactment  of  the  law  of  the  second 
legislative  assembly  upon  the  same  subject,  which  rendered 
this  act  of  the  second  legislative  assembly  valid. 

The  portion  of  the  section  under  consideration  which  it  is 
claimed  had  this  force  and  efiect  reads  as  follows : 

^^  And  be  it  further  enacted,  That  aU  acts  passed  at  the 
two  sessions  of  the  so-called  legislative  assenfbly  of  the 
Territory  of  Montana,  held  in  eighteen  hundred  and  sixty- 
six,  are  hereby  disapproved  and  declared  null  and  void, 
except  such  acts  as  the  legislative  assembly  herein  author- 
ized to  be  elected  shall,  by  special  act  in  each  case,  re- 
enact." 

Let  it  be  granted  that  the  act  of  the  fourth  legislative  as- 
sembly, entitled  ''An  act  to  define  the  duties  of  territorial 
superintendent  of  public  instruction,"  was  a  re-enactment 
of  the  statute  upon  the  same  subject  by  the  second  legisla- 
tive assembly.  Does  this  section  have  the  force  claimed  for 
it }  It  id  certain  that  the  fourth  legislative  assembly  did  not 
expect  that  their  act  upon  this  subject  was  to  have  any  re- 
troactive effect,  for  the  last  section  of  their  act  reads  as  fol- 
lows: 

'^This  act  to  take  efiect  and  be  in  force  from  and  after  its 
passage." 

We  cannot  think  that  congress  intended  to  say  that  the 
acts  of  the  legislative  assembly  of  eighteen  hundred  and 
sixty-^x,  which  the  fourth  legislative  assembly  should  by 
special  act  in  each  case  re-enact  should  be  valid  and  go  into 
effect  from  the  date  of  the  first  enactment.  The  more  rea- 
sonable view  of  what  congress  did  intend  to  do  is  this : 
Congress  no  doubt  entertained  the  opinion  that  should  it 
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disapprove  of  and  declare  null  and  void  the  laws  of  the  leg- 
islative assemblies  of  1866,  in  an  amendment  to  the  organic 
act  of  the  Territory,  without  giving  power  to  any  subse- 
quent  legislature  to  re-enact  them,  it  would  amount  to  a  pro- 
hibition upon  their  re-enactment.  Hence  congress  intended 
to  give  the  privilege  to  any  subsequent  legislative  assembly 
to  re-enact  them.  To  give  this  section  any  other  construc- 
tion would  make  it  inconsistent  with  any  reasonable  inten- 
tion on  the  part  of  congress.  It  had  been  decided  by  some 
of  the  courts  of  this  Territory  that  the  legislative  powers 
thereof  had  lapsed,  and  that  all  the  laws  of  the  second  and 
third  legislative  assemblies  were  void.  In  part  to  remedy 
the  evils  which  it  was  found  by  this  decision  the  people  of 
this  Territory  were  liable  to  suffer,  this  amendment  to  the 
organic  act  was  passed. 

At  least  the  part  of  section  6  of  this  amendment  under 
discussion  does  not  declare  that  a  re-enactment  of  an  act 
passed  by  the  legislative  assemblies  of  1866,  by  the  legisla- 
tive assembly  authorized  by  the  amendment,  would  make  it 
valid.  It  declares  that  such  acts  of  said  legislative  assem- 
blies as  the  legislative  assembles  authorized  by  it  shall 
specially  in  each  case  re-enact,  it  does  not  disapprove  of  and 
declare  null  and  void.  This  construction,  however,  leaves 
aU  those  acts  which  might  be  specially  re-enacted,  in  each 
case,  just  where  they  were  before  the  amendment  to  the 
organic  act.  And  if  upon  a  mature  consideration  by  the 
courts  it  should  be  decided  that  such  acts  were  valid,  our 
statute  books  would  present  the  anomaly  of  having  two 
sets  of  statutes,  identical,  and  purporting,  as  in  this  case, 
to  go  into  force  at  dilSerent  times.  Or  take  the  other  con- 
struction, that  upon  the  special  re-enactment  of  these 
statutes,  they  should  be  made  valid  and  be  in  force  from 
their  passage  in  1866.  No  matter  if  this  re-enactment  should 
be  years  hence.  We  would  still  have  the  same  unprece- 
dented condition  of  affairs  of  two  statutes,  identical,  and 
each  going  into  effect  at  different  periods.  Should  any  of 
these  be  criminal  enactments,  for  years  they  might  be  con- 
sidered null  and  void.    All  at  once  upon  their  re-enactment 
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they  would  be  considered  valid  and  in  force  from  the  time 
of  their  first  enactment.  Is  it  reasonable  to  suppose  that 
congress  intended  to  leave  the  door  open  to  any  such  state 
of  afiairs  ?  If  so,  then  instead  of  removiDg  the  evils  by 
which  the  people  of  this  Territory  were  beset,  it  has  multi- 
plied them  and  failed  to  satisfy  the  necessity  for  any  such 
amendment  and  done  violence  to  the  very  object  of  its  pas- 
sage. Take  the  other  construction.  If  congress  intended 
to  leave  the  door  open  to  test  the  validity  of  all  laws  which 
the  legislative  assembly  it  had  authorized  should  in  each 
case  specially  re-enact,  it  must  have  seen  that  it  was  leaving 
the  door  open  for  a  vast  amount  of  litigation  instead  of 
dissipating  it  and  multiplying  the  opportunities  for  fraud 
and  sharp  practice  upon  the  people  of  the  Territory  by 
designing  men  in  subsequent  legislative  assemblies.  If  it 
should  be  found  that  such  acts  were  valid,  then  aU  that 
would  be  necessary  to  bring  them  into  force  again  would  be 
to  have  them  re-enacted.  They  would  take  effect  from  their 
first  passage.  And  as  in  the  former  case,  laws  that  had 
long  been  considered  void,  would  come  into  force  to  affect 
the  rights  of  property  and  liberties  of  the  citizen.  It  wiU 
be  seen  from  the  first  proviso  in  this  section  that  congress 
supposed  the  door  had  been  left  open  only  to  test  the  valid- 
ity of  the  laws  of  1866,  where  vested  rights  had  accrued. 
Yet  if  the  construction  we  have  just  considered  be  correct, 
then  the  opportunity  is  presented  to  test  the  validity  of  all 
laws  re-enacted,  whether  there  were  any  vested  rights  in- 
volved or  not.  We  think  there  is  ambiguity  enough  in  this 
section  to  allow  us  to  go  outside  of  the  wording  of  the  stat- 
ute to  find  the  intention  of  congress.  When  this  is  done, 
there  is  no  doubt  but  that  the  construction  we  have  given 
to  this  portion  of  this  section  is  the  correct  one.  The  last 
proviso  in  this  section  is  more  difficult  of  construction  than 
any  other  portion  of  it.  It  provides  "That  no  legislation 
or  pretended  legislation  in  said  Territory,  since  the  adjourn- 
ment of  the  first  legislative  assembly,  shall  be  deemed  valid 
until  the  election  of  the  legislative  assembly  herein  provided 
for  shall  take  place." 
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It  almost  appears  in  this  that  congress,  no  matter  what 
may  have  been  the  actual  intention,  does  say  that  when  the 
legislative  assembly  provided  for  should  take  place  that  all 
legislation  and  pretended  legislation  in  said  Territory  since 
the  first  legislative  assembly  should  be  deemed  valid.  Every 
legislative  act  ought  to  be  so  construed,  if  possible,  as  to 
make  it  consistent  with  itself.  To  give  such  a  construction 
to  this  proviso  as  the  one  above,  however,  would  make  con- 
gress say  in  the  first  part  of  this  section  that  all  acts  of  the 
two  legislative  assemblies  of  1866  were  null  and  void,  but 
that  the  legislative  assembly  authorized  might  have  the  lib- 
erty, by  a  special  act  in  each  case,  to  re-enact  them.  And 
in  the  latter  part  of  it,  that  upon  the  election  of  the  legisla- 
tive assembly  provided  for,  not  only  all  the  legislation  of 
these  two  assemblies,  but  of  any  other  legislative  assemblies 
or  pretended  legislative  assemblies  since  the  first  legislative 
assembly,  should  be  deemed  valid,  which  would  do  away 
with  any  necessity  of  their  re-enactment.  Surely  there  is 
ambiguity  enough  presented  here  to  permit  a  court  to  look 
at  the  extraneous  facts  to  find  the  proper  construction  of 
this  statute. 

It  is,  we  believe,  a  part  of  the  history  of  this  Territory, 
that  about  the  time  this  amendment  to  our  organic  act  was 
passed,  the  governor  of  this  Territory  had  convened  an 
extra  session  of  the  legislative  assembly.  The  only  solu- 
tion of  this  remarkable  proviso  is,  that  congress  intended 
to  annul  the  laws  of  this  assembly  until  the  election  of  the 
legislative  assembly  authorized  should  take  place.  Had 
that  legislative  assembly  continued  its  labors,  we  would,  no 
doubt,  be  forced  to  the  construction  that,  upon  the  election 
of  the  legislative  assembly  provided  for,  all  its  acts  would 
be  deemed  valid,  if  this  is  the  proper  construction  of  this 
proviso.  Perhaps,  however,  it  is  too  broad  in  its  terms  to 
receive  any  construction  which  would  confine  its  application 
to  one  legislative  assembly. 

There  is  one  thing  to  be  observed  in  this  proviso.  It  is 
not  in  the  usual  form  of  one.  The  usual  effect  of  a  proviso 
is  to  limit,  in  some  enumerated  particulars,  the  general  effect 
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of  the  purview  of  an  act.  This,  however,  if  it  has  the  force 
and  eflTect  claimed  for  it  by  the  respondents,  would  repeal 
the  purview  of  this  section,  and  leave  it  no  functions  to  per- 
form whatever.  In  fact,  this  proviso  giving  it  the  construc- 
tion claimed  for  it,  is  totally  repugnant  to  the  whole  purview 
of  the  section,  and  makes  the  act,  instead  of  an  annulling  act, 
one  enacting  that  upon  the  happening  of  a  certain  event 
which  the  amendment  to  the  organic  act,  of  which  this  sec- 
tion is  a  part,  provides,  shall  take  place  riot  only  all  legis- 
lation, but  all  pretended  legislation  in  this  Territory  since 
the  first  legislative  assembly  shall  be  deemed  valid.  Some 
authority  has  been  cited  to  the  effect  that,  when  a  proviso 
is  repugnant  to  the  purview  of  a  statute,  the  proviso  should 
stand,  and  be  deemed  a  repeal  of  the  purview. 

Kent  says :  ''A  saving  clause  in  a  statute  is  to  be  rejected 
when  it  is  directly  repugnant  to  the  purview  or  body  of  the 
act,  and  could  not  stand  without  rendering  the  act  incon- 
sistent and  destructive  of  itself."     See  1  Kent,  522. 

Again,  in  discussing  the  rule  that  had  been  laid  down  in 
relation  to  a  proviso,  he  says:  "But  it  may  be  remarked 
upon  this  case  of  Fitzgibbon,  that  a  proviso  repugnant  to 
the  purview  of  the  statute  renders  it  equally  nugatory  and 
void  as  a  repugnant  saving  clause.  And  it  is  difficult  to 
see  why  the  act  should  be  destroyed  by  the  one  and  not  by 
the  other ;  or  why  the  proviso  and  the  saving  clause,  when 
inconsistent  with  the  body  of  the  act,  should  not  both  of 
them  be  equally  rejected."     See  1  Kent's  Com.  523. 

It  is  difficult  to  see  why  a  i)roviso  which  makes  an  act 
inconsistent  with  any  reasonable  intention  on  the  part  of 
the  legislative  body  which  enacted  it,  and  makes  it  incon- 
sistent with  itself,  and  is  totally  repugnant  to  the  body  of 
the  act,  and  destroys  its  effect  altogether,  should  stand. 
After  a  mature  consideration  we  are  impelled  to  the  con- 
clusion that  it  should  not ;  and,  as  the  effect  claimed  for 
this  proviso  is  as  above  stated,  we  are  compelled  to  liold  if 
that  is  its  proper  construction  it  is  void. 

In  accordance  with  the  views   above   expressed,  it  is 

Vol.  1  —  13. 
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ordered  that  the  judgment  of  the  court  below  be  reversed, 
and  that  a  peremptory  writ  of  mandate  be  denied. 

Writ  of  mandate  denied. 
Warren,  C.  J.,  concurred. 

The  legislature,  by  an  act  approved  January  12,  1872, 
appropriated  $241,12,  in  payment  of  Carpenter's  claim  for 
services  as  territorial  superintendent  of  public  instruction. 


Wilson,  respondent,  d.  Davis  et  al.,  appellants. 

Bkcsiyxr— no  appeal  from  hU  appointment.    No  appeal  lies  from  an  order  of 

the  district  court  for  the  appointment  of  a  receiver. 
JuBiSDiCTiON  CONFERRED  BT  LAW.    An  af^reement  of  parties  cannot  confer 

upon  this  court  jurisdiction,  which  is  not  given  bj  law. 

Appeal  from  tJie  First  District^  Oallatin  county. 

This  case  came  before  the  court  at  the  August  term,  1870, 
and  the  facts  are  contained  in  the  report  on  page  .  In 
October,  1867,  Wilson  brought  this  action  in  the  first  dis- 
trict in  Grallatin  county.  After  a  hearing  at  chambers,  the 
court,  HosMER,  J.,  appointed  a  receiver  to  take  charge  of 
the  property  in  controversy,  and  issued  an  order  restraining 
some  of  the  defendants  from  interfering  with  the  same.  The 
other  facts  appear  in  the  opinion.  Upon  the  hearing  on 
appeal,  the  appellants  filed  the  affidavit  of  T.  Thoroughman, 
Esq.,  one  of  their  attorneys,  who  testified  as  follows:  That 
the  attorneys  of  respondent,  at  the  time  appellants  took 
their  exceptions  in  this  cause,  orally  waived  all  notices  and 
other  legal  formalities  on  appeal. 

The  arguments  of  counsel  upon  the  merits  of  the  cause 
are  omitted. 

Davis  &  Thoroughman  and  Woolfolk  &  Toole,  for 
appellants. 

The  affidavit  of  Thoroughman,  on  file  in  this  case,  shows 
that  all  notices  and  other  legal  formalities  were  waived  at 
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the  time  of  the  exceptions.  No  counter  affidavit  has  been 
filed,  and  respondent  is  concluded  by  the  said  affidavit. 
This  appeal  is  as  perfect  as  if  all  the  requirements  of  the 
statute  had  been  complied  with.  If  this  court  believes  that 
such  a  stipulation  was  made,  as  shown  by  said  affidavit, 
respondent  cannot  now  deny  the  same  without  proof,  and 
thereby  practice  a  fraud  and  deceit  upon  appellants.  Appel- 
lants have  no  remedy  for  such  an  injury,  as  the  time  within 
which  such  notices  must  be  given  has  long  since  elapsed. 
We  hold  that  a  sense  of  justice,  binding  in  the  mind  of  all 
courts,  would  declare  that  such  agreements  are  binding  and 
must  be  faithfully  kept. 

The  record  shows  that  appellants  at  the  time  excepted  to 
the  action  of  the  court  below  in  appointing  a  receiver,  and 
refusing  to  dissolve  an  injunction  restraining  some  of  the 
appellants;  and  that  appellants  then  filed  their  bond  of 
appeal  upon  both  questions,  and  thereby  took  them  to  the 
supreme  court 

W.  F.  Sanders  and  Word  &  Spratt,  for  respondent. 

This  appeal  should  be  dismissed.  The  case  is  governed 
by  the  practice  act  of  the  first  legislature.  No  appeal  bond 
has  been  filed  as  required  by  law.    Acts  1865,  97,  §  263. 

No  notice  of  the  appeal  was  ever  filed  or  served  upon  the 
respondent.  The  service  of  the  notice  may  be  a  legal 
formality,  which  may  be  waived,  the  filing  of  the  notice  is 
not  a  legal  formality.  It  is  the  appeal  itself.  This  court 
has  no  jurisdiction  without  such  notice  being  filed,  and  no 
jurisdiction  can  be  conferred  by  the  consent  or  agreement 
of  parties.  That  which  the  statute  requires  is  not  a  *' for- 
mality "  simply.  Acts  1868,  95,  §  262 ;  Bonds  v.  HickTnany 
29  Cal.  460 ;  Wdkeman  v.  Coleman^  28  id.  58 ;  Hildreth  v. 
Owindon,  10  id.  490 ;  FranJclin  v.  Reiner^  8  id.  340.  The 
transcript  must  show  that  the  notice  of  appeal  was  filed ; 
that  service  of  the  same  was  waived,  if  it  was  not  served ; 
and  that  an  undertaking  was  filed  within  the  time  prescribed 
by  law.     See  authorities  cited  above. 

No  appeal  is  allowed  by  law  from  an  order  of  court 
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appointing  a  receiver,  until  after  final  judgment.  Acts  1865, 
95,  §  251.  The  appellants  took  exceptions  to  the  order 
appointing  a  receiver  made  on  November  9,  1867.  The 
injunction  was  not  gi-anted  until  December  following.  No 
exception  was  taken  to  this  order,  and  no  appeal  was  taken 
therefrom.  Appellants  cannot  appeal  from  one  intermediate 
order  and  ask  the  court  to  review  other  orders  of  the  court 
below. 

WA.RREN,  C.  J.  This  purports  to  be  an  appeal  from  an 
order  made  in  this  court  at  chambers  by  Hon.  H.  L.  Hosmer, 
judge  of  the  first  judicial  district  court  at  Madison  county, 
on  the  motion  of  the  respondent  appointing  a  receiver. 

The  appointment  of  a  receiver  is  an  interlocutory  pro- 
ceeding, and  from  such  an  order  no  appeal  lies.  The  record 
shows  no  motion  to  dissolve  the  injunction,  and  no  order 
refusing  to  dissolve  it,  and  no  final  judgment  or  order  from 
which  an  appeal  could  be  taken. 

The  bill  of  exceptions  filed  with  the  transcript,  and  the 
original  bond  filed  in  this  court,  show  that  it  was  intended 
to  appeal  from  the  order  of  the  court  appointing  the  receiver. 
No  notice  of  appeal  appears  to  have  been  filed  or  given,  but 
an  affidavit  accompanies  the  record  that  all  legal  formalities 
were  orally  waived  by  respondent  on  the  appeal. 

No  agreement  of  parties  can  confer  upon  the  court  a 
jurisdiction  which  is  not  given  by  law. 

The  appeal  is  dismissed,  with  costs. 

Appeal  dismissed. 
Knowles,  J.,  concurred. 


l}     JM  Kleinschmidt,  appellant,  v.  Morse,  respondent. 

^      ^     Pbacticb— oppcaronce  — ipoit'cr  qf  summons.    A  part j  appears  generally  in 
an  action  and  waiyes  a  sammons,  if  lie  comes  into  court,  without  limiting 
his  object  in  so  doing. 
^hactich  — appearance— signing  stipulation.    The  signing  of  a  certain  stipu- 
lation in  this  case  was  a  general  appearance.  * 
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Appeal/roni  the  Third  District,  Lewis  and  OlarTce  Oourvty. 

In  December,  1867,  Klernsclnnidt  commenced  this  action 
upon  certain  drafts  in  tlie  district  court.  In  February, 
1868,  an  amended  complaint  was  filed  and  an  alias  sum- 
mons was  issued,  which  was  returned  by  the  officer  as  per- 
sonally served.  On  March  2, 1868,  the  defendant  appeared 
specially,  and  moved  to  quash  the  alias  summons,  and  the  ^ 
return  of  service  indorsed  upon  it.  This  motion  was  sus- 
tained by  the  court  on  March  9,  1868. 

In  December,  1867,  Kleinschmidt  obtained  a  writ  of  at- 
tachment, and  defendant  filed  a  plea  in  abatement  of  the 
same  on  March  12,  1868.  It  commenced  as  follows :  "And 
now  comes  Benajah  Morse,  *  *  *  defendant,  and  files 
this  his  plea."  *  *  *  This  was  verified  by  the  defend- 
ant. Afterward,  but  upon  the  same  day,  a  stipulation  of 
the  parties  was  filed,  which  is  contained  in  the  opinion. 
Judgment  was  then  rendered  for  plaintiff  for  $16,880.  On 
June  3,  1868,  the  defendant  filed  a  motion  to  vacate  this 
judgment.  The  court,  Munson,  J.,  sustained  the  motion, 
and  plaintiff  excepted. 

The  other  facts  appear  in  the  opinion, 

WooLFOLK  &  Toole,  for  appellant. 

The  court,  instead  of  quashing  the  alias  summons,  should 
have  continued  the  case,  and  given  the  proper  time  to  plead. 
The  court  had  no  authority  to  set  aside  a  final  judgment,  on 
motion,  at  a  term  of  court,  after  such  judgment  was  ren- 
dered, when  the  records  show  that  there  was  personal,  but 
insufficient  service.  Wilson  v.  Clewoeland,  30  Gal.  192; 
Suydam  v.  Pitcher,  4  id.  280 ;  Castro  v.  Richardson,  25 
id.  49 ;  Willson  v.  McEvoy,  25  id.  169  ;  Lattimer  v.  Ryan^ 
20  id.  628  ;  Shaw  v.  McGregor,  8  id.  621. 

The  plea  in  abatement,  filed  in  open  court,  was  a  waiver 
of  service.  A  party  may  appear  in  person,  or  by  attorney, 
without  service  of  summons.  Acts  1867,  138,  §  22 ;  Suy- 
dam  V.  Pitcher,  4  Cal.  280  ;  Adams  v.  Oilhert,  9  Wend. 
499 ;  Sterne  v.  Bentley,  3  How.  Pr.  331 ;  Hunter  v.  Lester^ 
}&  id.  347. 
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After  respondent  appeared  and  filed  his  stipulation,  with- 
drawing all  pleas  and  defenses,  the  court  exercised  its  ju- 
dicial discretion  in  rendering  a  judgment.  This  can  only 
be  reversed  on  appeal,  or  set  aside  on  motion  and  proper 
showing  of  merits  at  proper  time.  The  authority  of  an 
attorney  of  record  is  always  presumed,  when  he  appears  as 
such,  and  he  may  suflFer  or  confess  judgment  for  his  client. 
Foster  v.  Wood,  30  How.  Pr.  285 ;  Denton  v.  Noyes,  6 
Johns.  301 ;  Blodget  v.  Coriklin,  9  How.  .444. 

Other  rights  have  intervened  and  attached  upon  this 
judgment.  If  respondent  had  made  proper  showing  of 
merits  at  the  proper  time,  the  court  should  have  ordered 
the  judgment  to  stand,  subject  to  those  rights,  and  respond- 
ent should  have  been  permitted  to  answer  and  defend. 
Sterne  v.  Bentley,  3  How.  Pr.  331  ;  Hallett  v.  Righters,  13 
id.  43. 

This  court  should  make  such  order  in  the  premises  as 
should  have  been  made  in  the  court  below.  While  it  de- 
volved on  respondent  to  show  a  meritorious  defense,  in 
order  to  set  aside  the  judgment,  appellant  shows,  by  affi- 
davits filed,  that  there  is  no  such  defense. 

CiiuMASERo  &  Chadwick  and  G.  May,  for  respondent. 
(No  brief  on  file.) 

Knowles,  J.  This  cause  comes  to  this  court  on  appeal 
from  an  order  of  the  court  below,  vacating  and  declaring 
null  and  void  a  judgment  of  that  court. 

It  appears  that  at  the  time  of  filing  the  complaint  in  this 
action  a  summons  was  issued.  This  was  quashed  by  order 
of  court  for  a  defective  service.  Afterward  the  plaintiff 
filed  an  amended  complaint,  and  had  an  alias  summons 
issued.  The  plaintiff,  in  the  mean  time,  had  filed  his  affi- 
davit for  a  writ  of  attachment,  to  issue  against  the  property 
of  respondent.  The  respondent  appeared  in  the  action,  and 
filed  his  plea  in  abatement.  The  court  sustained  the  plea, 
and  quashed  the  attachment  proceeding.    The  counsel  for 
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the  respondent  then  gave  the  appellant  the  following  stipu- 
lation, to  wit  : 


Theodore  H.  Kleinschmidt,  plaintiff, 
a{ft. 
Benajfth  Morse,  surriving  partner 
the  late  firm  of  E.  and  B.  Morse,  de- 
fendant. 


n 

of  y 


In  the  Territorial  District  CourU  Third  Judicial  Dis- 
irictj  Lewis  and  Clarke  County^  M.  T  .\ 

The  undersigned  attorneys  for  the  above-named  defend- 
ant  hereby  consent  and  agree  to  withdraw  all  pleas  and 
defenses  in  the  above  cause,  and  will  interpose  no  objections 
to  the  taking  of  judgment  in  said  cause. 
Witness  our  hands  this  12th  day  of  March,  A.  D.  1868. 

WILLIAM  CHUMASERO, 
Attest:  GEORGE  MAY. 

J.  H.  Shobeb. 

This  stipulation  was  filed  in  the  action,  and  counsel  for 
appellant  moved  for  judgment,  which  was  duly  entered  at 
the  next  term.  Afterward  the  counsel  for  respondent  moved 
to  set  this  judgment  aside,  and  to  declare  the  same  null  and 
void,  for  the  reasons  set  forth  in  the  following  motion : 

"And  now  comes  the  defendant  by  his  attorneys,  WUliam 
Chumasero  and  George  May,  and  moves  the  court  to  annul 
and  vacate  the  judgment  entered  at  the  last  term  of  this 
court,  in  behalf  of  plaintiflf  against  defendant,  for  reasons, 
1.  That  the  inspection  of  the  records  in  said  case  shows  an 
order  quashing  the  summons  and  return  in  said  case ;  2. 
That  the  inspection  of  the  records  shows  that  there  was  no 
service  of  summons  upon  defendant,  other  than  the  one 
quashed,  and  therefore  defendant  could  not  be  in  default, 
and  therefore  that  said  judgment  was  improperly  entered ; 
3.  That  the  stipulation  on  file  in  this  case,  signed  by  the 
attorneys,  did  not  authorize  and  justify  the  judgment 
entered  in  said  case." 

WILLIAM  CHUMASERO, 

GEORGE  MAY, 

Attorneys  for  Dtfendanl. 
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The  court  sustained  this  motion,  and  vacated  the  judg- 
ment entered  for  the  appellant.  This  was  done  at  a  term 
subsequent  to  the  one  at  which  the  judgment  was  entered. 
We  have  been  thus  particular  in  setting  forth  the  facts,  that 
it  may  be  seen  upon  what  the  court  below  based  its  action. 

The  twenty-second  section  of  the  civil  practice  act  of  this 
Territory  provides  as  follows : 

"  That,  after  the  filing  of  the  complaint,  a  defendant  in  the 
action  may  appear,  answer  or  demur,  whether  the  summons 
has  been  issued  or  not ;  and  such  appearance,  answer  or 
demurrer  shall  be  deemed  a  waiver  of  summons." 

The  first  question  presented  to  the  court  is,  did  the  de- 
fendant appear  generally  in  the  action?  K  he  did,  he 
waived  any  summons  to  appear.  What  is  a  general  appear- 
ance in  an  action  ?  A  party  coming  into  court  in  an  action 
without  limiting  the  object  for  which  he  comes  in.  The 
signing  of  such  a  stipulation  as  the  one  filed  in  this  cause 
by  defendant's  attorney,  has  ever  been  considered  a  general 
appearance  in  a  cause.  The  respondent  then,  as  to  this 
action,  was  in  court,  and  if  he  had  failed  to  file  a  plea  to 
the  merits  of  the  cause,  the  appellant  was  entitled  to  judg- 
ment if  he  claimed  it.  He  asked  for  judgment,  and  the 
court  properly  awarded  it. 

We  feel  impelled  to  say  one  thing  further  in  this  cause. 
How  was  that  stipulation  considered  by  the  attorneys  for 
the  appellant,  and  how  did  the  attorneys  for  respondent 
have  reason  to  suppose  that  the  attorneys  for  the  appellant 
regarded  it  ?  That  it  was  an  agreement  by  the  defendant, 
Benajah  Morse,  that  the  plaintiff  might  have  judgment  for 
the  amount  he  claimed.  To  give  it  any  other  effect  would 
be  to  violate  what  was  the  manifest  intention  of  the  parties 
who  gave  it,  the  understanding  of  its  effect  by  the  parties 
who  received  it,  and  to  recognize  and  encourage  a  system 
of  sharp  practice  not  to  be  tolerated  in  any  dignified  and 
upright  court. 

The  order  of  the  court  below  is,  therefore,  reversed  and 

the  cause  remanded. 

Exceptions  sustained, 
Waeeen,  C.  J.,  concurred. 
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GoDBE,  respondent,  v.  McCormick,  appellant. 

Vjonrs  —  application  for  change.  The  act  of  the  legislature,  regalating  the 
place  of  trial  in  certain  cases,  approved  December  6,  1867,  gives  a  partj  the 
right  to  apply  for  a  change  of  the  venue  •f  his  case  before  the  trial  actu- 
ally begins,  although  such  application  has  been  made  and  denied  at  the 
same  term  before  the  passage  of  this  act. 

Btatutory  coysTRXjCTiOT^— venue  act— juHsdiction.  This  act,  approved  De- 
cember 6, 1867,  affects  the  mode  of  procedure,  but  does  not  divest  the  dis- 
trict courts  of  the  common-law  jurisdiction  conferred  upon  them  by  the 
organic  act  of  this  Territory. 

Idem — validity  of  the  venue  statute.  This  act,  approved  December  6, 1807,  is 
upon  a  rightful  subject  of  legislation  and  valid. 

Vbkue — when  changed — discretion  of  court.  The  application  for  the  change 
of  the  venue  in  this  action  was  not  addressed  to  the  discretion  of  the  court 
below.  The  statute  is  imperative  and  the  application  should  have  been 
granted  upon  the  payment  of  the  costs. 

Vmrcit — effect  of  dentfing  application.  If  a  court  erroneously  denies  a  motion 
to  change  the  place  of  trial,  the  subsequent  proceedings  in  the  case  are 
▼old. 

Appeal  from  the  First  District^  Madison  County. 

This  action  was  brought  by  Godbe  in  October,  1866,  in 
the  county  of  Edgerton  (now  Jjewis  and  Clarke),  to  recover 
the  amount  due  on  a  contract  executed  May  31,  1866,  by 
Godbe  and  McCormick.  The  place  of  trial  was  afterward 
changed  to  the  county  of  Madison.  On  December  2,  1867, 
during  a  term  of  the  district  court,  the  defendant  filed  a 
motion  for  a  change  of  the  venue  of  the  action.  The  motion 
was  overruled.  On  December  6,  1867,  an  act  was  passed 
by  the  legislature  of  the  Territory,  which  contained  the  fol- 
lowing clauses  :  ''That  when  an  affidavit  is  made  by  any 
party  to  said  action  or  proceeding,  or  by  his  or  their  attor- 
ney, that  the  party  making  the  application,  and  on  whose 
behalf  the  affidavit  is  made,  cannot  have  a  fair  and  impar- 
tial trial  in  said  action  by  reason  of  the  bias  or  prejudice  of 
the  judge  before  whom,  said  action  is  then  pending,  such 
judge  shall,  and  it  is  hereby  made  his  duty  to  immediately 
order  said  action  to  be  transferred  to  some  other  county  in 
said  Territory,  outside  of  his  judicial  district,  on  payment 
of  the  costs  that  have  accrued  in  said  cause  in  said  court, 
up  to  the  time  of  making  such  application."     "This  act 
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shall  apply  to  all  actions  now  pending  or  that  may  here- 
after be  brought  in  the  Territory  of  Montana,  and  shall  be 
in  force  from  and  after  its  passage." 

On  December  7,  1867,  the  defendant  made  the  same  mo- 
tion for  a  change  of  venue  which  had  been  filed  on  Decem- 
ber 2,  1867,  and  accompanied  it  with  an  affidavit  that^  he 
could  not  have  a  fair  and  impartial  trial  by  reason  of  the 
bias  and  prejudice  of  Hon.  H.  L.  Hosmeb,  the  judge  before 
whom  the  action  was  then  pending.  The  plaintiff  then  filed 
a  motion  to  strike  this  application  from  the  files.  The 
court,  HosMEB,  J.,  sustained  the  motion  and  defendant 
excepted. 

The  cause  was  then  tried  by  a  jury,  who  rendered  a  ver- 
dict for  plaintiff  for  $9,744.     During  the  trial  the  defendant 
saved  other  exceptions  which  were  not  reviewed  by  the 
.  court,  and  are  therefore  omitted,  together  with  the  argu- 
ments of  counsel  thereon. 

Chumasero  &  Chad  WICK  and  Davis  &  Thoeoughman, 
for  appellant. 

The  court  erred  in  overruling  the  motion  of  appellant  to 
change  the  venue  in  said  action,  made  after  the  passage  of 
the  act  of  the  legislature,  regulating  proceedings  in  civil 
causes,  approved  December  6,  1867,  and  before  the  repeal 
thereof.  Acts  1867,  68  ;  Smith  v.  Judge,  17  Cal.  547;  5  N. 
Y.  Dig.  84,  §§  85  and  94 ;  Sedgw.  Stat,  and  Const.  L.  6,  6, 
10,  11, 13,  34,  183,  184,  187  and  204  ;  Acts  1865,  24,  §  21 ; 
Organic  Act,  §  6 ;  Fletcher  v.  Peck,  6  Cranch,  87. 

W.  F.  Sanders,  for  respondent. 

The  motion  for  a  change  of  venue  was  made  too  late.  It 
was  the  second  motion  for  the  same  purpose  at  the  same 
term.  Defendant  had  once  made  this  motion  and  saved  his 
exception  to  the  ruling  thereon.  The  second  motion  was 
improper. 

The  act  of  the  legislature,  approved  December  6, 1867,  is 
void.  It  deprives  the  district  court  of  its  common-law  juris- 
diction and  seeks  to  make  the  judge  a  ministerial,  not  a 
judicial  officer.    The  interference  of  the  legislature  in  pend- 
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ing  cases  is  a  vicious  practice.  This  act  remained  in  force 
seventeen  days.  The  motion  was  filed  after  the  case  was 
set  for  trial.  After  parties  announce  themselves  ready  for 
trial,  the  motion  is  too  late.  The  statute  is  a  wrongful  inter- 
ference with  judicial  discretion.  Organic  Act,  §  9  ;  2  Tom- 
linson  Law,  D.  298. 

If  appellant  made  this  affidavit  in  every  district,  respond- 
ent would  be  remediless,  although  Organic  Act  gives  him  a 
remedy.  The  act  was  not  upon  a  rightful  subject  of  legis- 
lation. 

Wabren,  C.  J.  The  record  in  this  case  is  somewhat 
voluminous,  but  it  is  unnecessary  to  notice  all  the  errors 
assigned. 

The  appellant  has  preserved  in  the  record  his  exception 
to  the  order  of  the  court  below,  striking  from  the  file^  the 
application  for  a  change  of  the  venue  of  the  cause  made  by 
appellant  on  December  7,  1867. 

The  grounds  upon  which  respondent's  motion  to  strike 
this  application  from  the  files  was  based,  were :  1.  That  a 
former  motion  for  the  same  purpose  had  been  filed  and  over- 
ruled ;  and,  2.  That  tie  latter  application  was  not  made 
until  the  cause  had  been  set  for  trial.  It  is  to  be  presumed 
that  these  were  the  reasons  which  controlled  the  court  in 
sustaining  the  motion  of  respondent. 

The  latter  application  was  made  by  appellant  under  the 
provisions  of  an  act  of  the  territorial  legislative  assembly, 
which  was  approved  on  December  6,  1867.  The  former 
motion  for  change  of  the  venue  was  made  under  the  law 
previously  in  force,  and  was  addressed  to  the  discretion  of 
the  court,  and  no  error  is  assigned  in  overruling  it.  The 
appellant  was  entitled  to  the  benefit  of  the  change  in  the  law, 
made  on  December  6th,  subsequent  to  the  order  overruling 
his  first  motion. 

The  fact  that  the  application  was  not  made  until  the  cause 
had  been  set  for  trial  did  not  justify  disregard  of  the  law, 
which  does  not  designate  the  time  during  the  progress  of 
an  action  or  proceeding  at  which  the  application  should  be 


Digitized  by 


Google 


108  GoDBE  V.  McCoRMicK.  [Dec.  T., 

made ;  and,  consequently,  it  might  properly  be  made  at  any 
time  before  the  trial  actually  commenced. 

This  brings  us  to  a  consideration  of  the  question  raised 
by  respondent,  as  to  the  validity  of  the  act  of  December 
6,  1867. 

It  is  argued  that  this  act  was  void,  for  the  reason  assumed 
that  it  attempted  to  divest  the  district  court  of  jurisdiction 
of  a  case  at  common  law,  over  which  it  had  jurisdiction,  by 
virtue  of  the  organic  act  of  this  Territory. 

By  the  organic  act  the  judicial  power  of  the  Territory  is 
vested  in  certain  courts,  and  it  is  ordained,  that  the  juris- 
diction of  the  several  courts  thereby  established  "shall  be 
limited  by  law,"  provided,  that  the  "district  courts  respect- 
ively shall  possess  chancery  as  well  as  common-law  juris- 
diction." The  legislative  power  is  vested  in  the  governor 
and  legislative  assembly,  and  the  legislative  power  extends 
to  "  all  rightful  subjects  of  legislation,  consistent  with  the 
Constitution  of  the  United  States"  and  the  provisions  of 
"the  organic  act." 

The  questions  involved  here  are  whether  the  act  of  the 
legislative  assembly  of  December  6th,  in  terms  or  in  sub- 
stance, divested  the  district  courts  of  the  common  law 
jurisdiction  they  possessed  by  virtue  of  the  act  of  congress  ; 
and,  secondly,  whether  the  subject  embraced  was  one  of 
rightful  legislation  within  the  scope  of  the  legislative-power. 
So  far  as  the  first  question  is  concerned,  we  do  not  regard 
the  act  of  the  legislature  as  aflFecting  the  jurisdiction  of  the 
district  court.  It  lays  down  a  rule  of  procedure,  in  certain 
cases,  for  the  observance  of  the  courts  in  the  exercise  of 
their  jurisdiction,  of  the  same  character  as  the  laws  regu- 
lating continuances,  appeals,  new  trials,  and  the  entire  sub- 
ject of  remedies  and  of  practice.  In  the  respect  that  it  is 
mandatory  upon  the  courts,  it  diflFers  from  our  idea  of  wise 
legislation,  and  the  fact  that  the  law  was  so  soon  repealed 
would  seem  to  indicate  that  the  legislature  itself  became 
convinced  that  in  such  cases  a  sound  discretion  should  be 
left  to  the  courts  ;  but,  with  the  wisdom  and  policy  of  legis- 
lation, the  courts  have  nothing  to  do.    Refusal  to  recognize 
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and  obey  a  law  upon  the  ground  of  judicial  disapproval  of 
its  policy,  would  be  at  once  to  place  courts  above  the  law, 
instead  of  remaining  itg  ministers  and  expounders.  That 
courts  should  iirmly  maintain  their  legitimate  powers  against 
legislative  aggression,  as  is  ably  urged  by  the  attorney  of 
the  appellee,  we  believe. 

A  division  of  the  powers  of  government  among  three 
co-ordinate  departments,  as  in  the  federal  constitution,  the 
several  State  constitutions,  and  in  our  own  organic  act,  is 
most  wise  and  salutary,  and  that  each  branch  should  be 
restricted  within  its  particular  sphere  of  action,  is  a  truism, 
but  to  determine  the  precise  boundary  between  the  several 
departments  is  sometimes'  attended  with  great  difficulty. 
The  mere  fact  that  a  law  requires  the  performance  by  a 
court  of  a  particular  act,  upon  a  given  state  of  fact,  is  not 
a  sufficient  test  by  which  to  determine  its  invalidity,  and  in 
many  instances  the  legislature  may  deprive  the  court  of 
discretion  in  the  exercise  of  its  jurisdiction.  To  find  limi- 
tations upon  the  legislative  power  we  must  look  to  the 
constitution  and  acts  of  congress,  and,  looking  to  these,  we 
are  unable  to  find  any  provision  that  was  violated  by  the 
act  of  December  6th,  or  to  say  that  it  was  not  upon  a  sub- 
ject of  rightful  legislation.  It  is  also  insisted  that  the  court 
properly  struck  respondent's  application  from  the  files,  for 
the  reason  that  the  costs  which  had  accrued  in  the  cause 
previous  to  the  application  were  not  paid  or  tendered  by 
the  appellant.  This  was  not  one  of  the  grounds  ^assigned 
by  respondent  in  his  motion,  and  is  untenable.  The  order 
changing  the  place  of  trial  should  have  been  made  upon 
condition  of  payment  of  the  costs.  We  are  of  opinion  that 
the  court  below  erred  in  striking  the  appellant's  application 
from  the  files.  The  appeal  is  from  the  final  judgment  ren- 
dered in  the  case,  but,  regarding  this  error  as  material,  and 
affecting  the  judgment,  we  do  not  think  it  proper  to  discuss 
the  subsequent  questions  involved  in  this  record.  We  may 
say  that  we  are  unable  to  discover  in  the  record  evidences 
of  the  bias  or  partiality  alleged  in  appellant's  affidavit,  but 
the  statute,  being  imperative,  should  have  been  obeyed,  and 
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the  proceedings  subsequent  to  December  7th,  in  the  cause, 
were  unwarranted  by  the  law.  We  cannot  forbear  remark- 
ing, in  conclusion,  that  much  of  the  difficulty  arising  in 
this  case  sprang  from  the  loose  and  ambiguous  pleading  on 
the  part  of  the  appellant.  Under  our  system  of  practice, 
the  tendency  is  toward  indefiniteness  in  the  formation  of 
issues  of  fact,  and  the  rules  of  pleading  as  established  can- 
not be  too  strictly  enforced. 
The  judgment  is  set  aside  and  the  cause  remanded  to  the 

court  below. 

Exception  sustained. 
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AUGUST  TERM,   1869,    HELD   IN  VIRGINIA   CITY.  \  ^\  ^*l 


Present : 


Hon.  henry  L.  WARREN,  Ghisv  Jnemcm. 
Hon.  HIRAM  KNOWLES, 
Hon.  GEORGE  G.  SYMES, 


f  Jusnoas. 


Caruthers  et  al.,  appellants,  v.  Pemberton  et  al.,  re- 
spondents. 

Pjj-EAJyiSQ— reply  required  if  anstoer  prays  for  relief.  An  answer  which  oon- 
tains  new  matter  in  avoidance  needs  no  reply  under  the  statutes  of  this 
Territoiy,  unless  it  states  facts  that  entitle  the  defendant  to  affirmative 
relief. 

Watkr-riohts— capooify  of  ditch.  The  measure  of  the  plaintiflii*  right  to 
water  in  controversy  in  this  case  is  the  number  of  inches  that  their  ditch 
would  convey  from  the  point  of  diversion  without  running  over  its  banks. 

Practice — when  judgment  is  not  reviewed.  This  court  will  not  review  a  judg- 
ment when  it  appears  from  the  whole  record  that  justice  has  been  done. 

Praoticc — new  trial — newly-discovered  evidence — c^ffidavils.  A  new  trial  will 
not  be  granted  on  the  ground  of  newly-discovered  evidence,  if  the  affida- 
vits do  not  show  what  diligence  was  used  to  obtain  it,  and  the  evidence  is 
cumulative. 
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AiypeaJ  from  the  Second  District^  Deer  Lodge  County. 

This  action  was  commenced  in  the  district  court  in 
November,  1868,  by  Caruthers  and  others  against  Pember- 
ton  and  others.  The  plaintiflfe  owned  a  water-ditch,  known 
as  the  De  Long  ditch,  which  diverted  the  waters  of  Gold 
creek  in  Deer  Lodge  county  prior  to  September  1,  1868. 
The  defendants,  who  then  did  business  in  said  county  under 
the  name  and  style  of  the  Pioneer  Ditch  Company,  owned 
a  ditch,  known  as  the  Pioneer  ditch,  which  diverted  the 
waters  of  Gold  creek  about  two  miles  above  the  head  of  the 
De  Long  ditch.  The  plaintiffs  claimed  that  they  were  enti- 
tled by  prior  appropriation  to  the  use  of  two  hundred  and 
fifty  inches  of  water  in  tlje  De  Long  ditch ;  and  that  the 
defendants,  about  September  1,  1868,  wrongfuUy^  diverted 
the  same  and  prevented  it  from  flowing  in  their  ditch.  The 
prayer  of  the  complaint  was  for  a  perpetual  injunction 
restraining  the  defendants  from  diverting  the  water,  and 
$3,000  damages.  The  answer  alleged  that  the  capacity  of 
the  De  Long  ditch  tp  convey  water  was  no  more  than  one 
hundred  inches  according  to  miners'  measurement ;  and 
that  plaintiffs  had  always  enjoyed  the  use  of  that  amount 
since  the  construction  of  their  ditch.  No  replication  was 
filed  by  the  plaintiffs. 

The  case  was  tried  at  the  November  term,  1888,  and  the 
jury  returned  a  general  verdict  for  defendants  and  also 
special  findings.  The  court,  Knowles,  J.,  denied  the 
plaintiffs'  motion  for  a  new  trial  and  they  appealed. 

The  other  facts  appear  in  the  opinion. 

J.  C.  Robinson,  for  appellants. 

No  replication  is  required  under  our  statute.  The  court 
below  erred  in  instructing  the  jury  "that  it  was  confessed 
by  the  plaintiffs  in  the  pleadings  that  the  appellants  had 
had  at  all  times  as  much  as  one  hundred  inches  of  water." 
Acts  1867,  141,  §  38 ;  144,  §§  60,  66  ;  Bridges  v.  Paige, 
•13  Cal.  640 ;  Piercy  v.  Sabin,  10  id.  22 ;  Herold  v.  Smithy 
34  id.  122;  Voorhies,  N.  Y.  Code,  §  153. 
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The  jury  should  have  passed  upon  any  portion  of  the  one 
hundred  inches  of  appellants'  water  that  was  diverted  by 
respondents.  The  court  erred  in  giving  the  other  instruc- 
tions and  admitting  certain  testimony.  Norwood  v.  Kenfield^ 
30  Cal.  400 ;  Lally  v.  Wise,  28  id.  540. 

The  showing  of  newly-discovered  evidence  is  sufficient  to 
entitle  the  appellants  to  a  new  trial. 

The  evidence  was  insufficient  to  support  the  findings  and 
verdict  of  the  jury.  Smith  v.  Atherton^  34  Cal.  606 ;  HiU 
V.  amith,  32  id.  167  ;  Franklin  v.  Borland,  28  id.  175. 

Clagett  &  Dixon,  for  respondents. 

The  affidavits  for  new  trial  do  not  show  surprise  or  dili- 
gence. They  do  not  come  within  the  statute.  Prac.  Act, 
§§  193  and  194.  The  evidence  which  they  contain  is  cumu- 
lative. This  is  no  ground  for  a  new  trial.  1  Gr.  &  W.  New 
Trials,  486  ;  3  id.  1016,  1048. 

The  statement  shows  the  weight  of  evidence  is  in  favor 
of  respondents.  A  new  trial  will  not  be  gmnted,  if  there  is 
a  conflict  of  evidence,  or  any  evidence  to  support  the  ver- 
dict. 1  Gr.  &  W.  New  Trials,  380 ;  Kile  v.  Tabhs,  32  Cal. 
333 ;  3  Gr.  &  W.  New  Trials,  1239. 

The  instructions  are  correct,  and  are  more  favorable  to 
appellants  than  respondents.  The  special  findings  covered 
aU  the  issues. 

Evidence  was  properly  admitted  to  show  that  part  of  the 
water  in  plaintiffs'  ditch  came  from  Pioneer  gulch,  and  that 
the  lower  portion  of  their  ditch  was  larger  than  the  upper. 
The  instructions  did  not  mislead  the  jury  or  prejudice  the 
plaintiffs.  A  new  trial  will  not  be  granted  if  the  complain- 
ing party  could  not  be  injured  by  the  instructions ;  nor  if 
justice  has  been  done.  Tompkins  v.  Mahoney,  32  Cal.  231 ; 
1  Gr.  &  W.  New  Trials,  301 ;  3  id.  862,  867,  868. 

Symes,  J.    This  was  an  action  brought  by  plaintiffs  for 
damages  for   the  diversion   of  water  by  the  defendants, 
which  the  plaintiffs  claimed  by  prior  appropriation  for. 
mining  purposes,  tried  at  November  term  of  the  district 
court,  1868.    Verdict  and  judgment  for  defendants. 
Vol.  L— 15. 
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The  complaint  alleges  in  substance  that  plaintiffs  on  and 
prior  to  September  1, 1868,  owned  and  possessed  a  water- 
ditch,  of  the  capacity  of  two  hundred  and  fifty  inches, 
miners'  measurement,  in  Deer  Lodge  county,  Montana  Ter- 
ritory. It  being  an  artificial  water-ditch  for  diverting  the 
waters  of  Gold  creek,  and  known  as  the  De  Long  ditch,  and 
claimed  by  prior  appropriation,  waters  of  said  creek,  con- 
veyed by  said  ditch  to  amount  of  two  hundred  and  fifty 
inches.  That  on  1st  of  September,  1868,  defendants  wrong- 
fully and  unlawfully  diverted  the  waters  of  said  Gold  creek 
and  prevented  same  from  flowing  down  plaintiffs'  ditch, 
thereby  damaging  plaintiffs  $3,000,  for  which  they  sue. 

Defendants'  answer  admits  plaintiffs'  possession  of  said 
ditch ;  denies  that  ditch  was  of  the  capacity  of  two  hun- 
dred and  fifty  inches,  and  alleges  that  at  the  time  of  appro- 
priation ditch  would  convey  one  hundred  inches  and  no 
more,  and  denies  the  diversion  of  any  water  belonging  to 
plaintiffs.  Answer  further  alleges  that  in  August,  1866, 
defendants  and  those  under  whom  they  claim  appropriated 
all  the  waters  of  said  Gold  creek  then  unappropriated,  and 
constructed  a  ditch  to  convey  same  to  Pioneer  gulch,  which 
ditch  was  of  the  capacity  to  convey  six  hundred  inches, 
more  or  less,  and  known  as  Pioneer  ditch,  and  takes  the 
waters  of  said  Gold  creek  about  two  miles  above  the  head 
of  said  De  Long  ditch ;  that  when  Pioneer  ditch  was  con- 
structed De  Long  ditch  would  convey  one  hundred  inches 
of  water  from  said  Gold  creek  and  no  more ;  that  defend- 
ants were  entitled  to  all  the  waters  of  said  creek  except  one 
hundred  inches,  and  had  always  allowed  one  hundred 
inches  to  flow  down  said  De  Long  ditch  without  diversion. 
This  case  came  up  on  order  overruling  motion  for  new  trial, 
and  errors  and  exceptions  stated  in  the  statement  for  same, 
as  follows : 

1.  On  the  trial  defendants  ask  plaintiffs'  witness,  if  he 
did  not  in  fall  of  1866,  when  mining  in  Pike's  Peak  gulch, 
convey  watet  from  Pioneer  gulch  to  where  he  was  mining » 
which  was  objected  to  by  plaintiffs  as  irrelevant,  overruled 
and  exceptions.  2.  Plaintiffs'  witness.  Cook,  testified  that  the 
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capacity  of  plaintiflFs'  ditch  was  about  one  hundred  and 
fifty  inches.  He  thought  so  from  amount  of  water  flowing 
in  Sharp  and  Williams  &  Co.'s  bed-rock  flume  and  amount 
they  were  compelled  to  use.  On  cross-examination,  defend- 
ants asked  witness  if  part  of  water  in  flume  did  not  come  out 
of  Pioneer  gulch  1  Objected  to  by  plaintiffs  as  irrelevant. 
Overruled,  and  witness  answered,  it  did.  3.  Defendants 
asked  their  witness  if  part  of  the  water  which  came  through 
De  Long  ditch  in  1866  to  mines  came  from  Pioneer  gulch  1 
Objected  to  by  plaintiffs  as  irrelevant.  Overruled,  and  wit- 
ness answered,  it  did.  If  plaintiffs'  witnesses  formed  the 
judgment  of  the  capacity  of  plaintiffs'  ditch  by  the  amount 
of  water  flowing  into  a  flume  some  distance  below  head  of 
ditch  or  into  some  mine,  it  was  certainly  relevant  for  de- 
fendants to  cross-examine  plaintiff's'  witnesses,  or  show  by 
their  own  witnesses,  that  portion  of  the  water  in  the  flume 
or  flowing  into  the  mines  came  into  flume,  mines  or  De  Long 
ditch,  below  where  said  ditch  took  the  water  from  said  Gold 
creek.  It  might  weaken  their  judgment  or  show  that  they 
knew  nothing  of  the  amount  of  water  said  ditch  took  from 
said  Gold  creek. 

Plaintiffis  excepted  to  the  court  instructing  the  jury  that 
plaintiffs  admitted  in  their  pleading  that  defendants  had 
always  permitted  one  hundred  inches  of  water  to  flow  down 
said  Gold  creek  to  said  De  Long  ditch,  because  alleged  in 
answer  and  no  replication  being  flled  by  plaintiffs.  The  court 
erred  in  this  instruction.  Section  38,  Civil  Code,  provides 
that  the  only  pleadings  on  the  part  of  the  plaintiff  shall  be 
complaint,  demurrer  or  replication  to  defendant's  answer, 
and  on  the  part  of  defendant  shall  be  demurrer  to  complaint, 
or  replication  or  answer  to  the  complaint.  Section  50  pro- 
vides that  where  the  answer  contains  new  matter  plaintiff 
may  demur  or  move  to  strike  out  sham  and  irrelevant  an- 
swers, or  such  part  thereof  as  may  be  irrelevant,  immate- 
rial, etc.  Section  65  provides  that  any  material  allegation 
of  the  complaint  or  cross-complaint,  not  controverted  by 
the  answer,  shall,  for  the  purposes  of  the  action,  be  taken 
as  true,  and  that  the  statement  of  matters  in  avoidance 
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shall^  on  the  trial,  be  deemed  controverted  by  the  adverse 
party.  Distinct  sections  of  the  Code  prescribe  what  the 
complaint  shall  contain  ;  also  the  answer.  But  unlike  most 
codes  of  the  different  States,  there  is  in  ours  no  section  ex- 
cept those  referred  to  which  treats  of  a  replication  or  form 
which  we  can  deduce  when  it  is  necessary  or  what  it  should 
contain.  Section  38  prescribes  there  shall  be  such  a  plead- 
ing as  a  replication,  but  no  section  states  when  it  shall  be 
necessary.  Section  50  states  that  when  answer  contains 
new  matter  plaintiff  may  demur,  move  to  strike,  etc.,  but 
does  not  say  he  may  reply.  Section  65  states  that  material 
allegations  in  complaint  or  cross-complaint,  not  contro- 
verted, shall  be  taken  as  true.  And  that  matter  in  avoid- 
ance in  the  answer  shall  be  deemed  controverted,  thereby  it 
seems  to  us  saying  that  new  matter  in  avoidance  may  not 
be  controverted  by  a  reply.  In  referring  to  the  New  York 
code  we  find  the  provisions  as  to  the  answer  similar  to  ours, 
but  a  distinct  section  provides  that  a  reply  shall  be  neces- 
sary when  the  answer  sets  up  new  matter  containing  a  coun- 
ter-claim, and  the  decisions  allow  a  reply  only  when  matter 
is  in  the  answer  which  entitles  the  defendant  to  affirmative 
relief  against  the  plaintiff,  or  facts  which  would  be  suffi- 
cient to  constitute  a  cause  of  action  against  the  plaintiff. 
Van  Plead,  616,  620,  and  cases  there  cited.  The  California 
code,  before  amendment,  was  the  same  as  ours,  and  al- 
though the  decisions  on  this  question  are  not  at  present 
within  reach  of  the  court,  it  seems  a  reply  was  held  neces- 
sary only  when  the  new  matter  in  the  answer  entitled  the 
defendants  to  affirmative  relief.  The  answer  in  this  case  con- 
tained no  new  matter  constituting  a  counter-claim,  or  enti- 
tling the  defendants  to  affirmative  relief,  and  no  replication 
was  necessary.  But,  on  examination  of  the  statement  of 
evidence,  it  seems  to  preponderate  in  favor  of  the  conclu- 
sion that  the  defendants  always  did  allow  one  hundred 
inches  to  fl^ow  down  to  the  De  Long  ditch  ;  and  the  special 
findings  of  the  jury  show  they  so  conclude.  The  plaintiffs' 
rights,  therefore,  were  not  prejudiced  by  this  instruction. 
Plaintiffs  also  rely  on  exceptions  taken  to  the  refusal  of 
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instructions  offered  by  them,  giving  instructions  offered 
hy  defendants,  instructions  given  by  court  and  special 
finding,  submitted  by  the  court  to  the  jury.  That  evidence 
is  insuflBicient  to  support  verdict,  newly -discovered  evidence 
entitling  defendants  to  new  trial,  and  order  overruling  mo- 
tion for  same. 

Several  instructions  were  asked  by  plaintiffs  and  refused ; 
6ome  asked  by  defendants  and  given,  and  several  given  by 
the  court.  Upon  examining  the  instructions  it  is  not  seen 
how  the  jury  were  misled,  or  plaintiffs  prejudiced  by  the 
ruling  of  the  court,  except  it  be  in  giving  the  second  instruc- 
tion given  by  court  at  request  of  the  defendants,  which 
instructs  the  jury  that  the  measure  of  plaintiffs'  right  to 
water  was  the  number  of  inches  the  De  Long  ditch  would 
carry  through  to  the  place  where  it  is  to  be  used,  at  the  time 
of  defendants'  appropriation  in  the  fall  of  1866.  The  meas- 
ure of  plaintiffs'  right  would  be  the  amount  of  water  the 
said  ditch  would  convey  from  said  Gold  creek  without  run- 
ning over  its  banks,  and  not  the  number  of  inches  it  might 
convey  to  the  place  to  be  used,  some  miles,  perhaps,  dis- 
tant. In  running  some  distance  to  mines,  much  water 
might  be  lost  by  evaporation  and  seepage,  depending 
on  season  of  the  year  and  state  of  the  weather ;  and  the 
amount  of  water  appropriated  could  only  be  estimated  by 
measuring  it  according  to  miners'  measurement,  near  the 
head  of  the  ditch,  when  it  was  full,  or  conveying  all  it  had 
capacity  to.  But,  as  the  jury  specially  find,  from  the  evi- 
dence, that  the  ditch  was  only  of  the  capacity  to  convey 
one  hundred  inches  to  a  claim  near  by ;  and,  further,  that 
the  plaintiffs  appropriated  but  one  hundred  inches  of  water 
of  said  creek,  and  the  evidence  favors  the  findings,  the  jury 
were  not  misled  by  this  instruction.  Courts  will  not  dis- 
turb a  verdict  where  there  is  evidence  to  support  it,  or 
reverse  a  judgment  when,  from  the  whole  record,  justice 
appears  to  have  been  done.  The  affidavits  of  newly-dis- 
covered evidence  do  not  show  what  diligence,  or  that  any, 
was  used  to  obtain  it,  and  the  evidence  shown  is  cumulative. 

Exceptions  overruled. 


Digitized  by 


Google 


118  Kleinschmibt  v.  Dunphy.  [Aug.  T.- 

1    118 

1  aoo 

8   S26 

T-jisj        Kleinsohmidt  et  aL,  respondents,  v.  Dukthy,  appellant. 
16  43S 

I  ^  .^11'         Pabol  vtidxnob  of  WBTTiNa  NOT  IN  KXI6TKNCX.    Parol  evidenoe  of  a  writing, 
-'  the  existeno*  of  whloh  1b  deuied  by  one  of  the  parties  to  the  action,  is  ad- 

missible, if  the  ooort  is  satisfied  that  the  facts  constituting  a  foundation 
therefor  have  been  proved. 

DSOLARATIONS  OF  ONX  PABTT  MABB  IN  AB8BNGE  OF  ANOTHER.  The  declara- 
tions of  parties  concerning  a  mortgage  executed  by  them  to  one  of  the 
defendants,  and  made  in  the  absence  of  this  defendant,  are  admissible,  if 
evidence  has  been  introduced  tending  to  show  collusion  between  the  parties 
respecting  the  instrument. 
*  District  courts— not  federal  courts.    The  district  courts  of  this  Territory, 

created  by  congress,  are  not  federal  courts  contemplated  by  the  constitu- 
tion. 

STATTTTS  AUTHORIZma  VKRDIOT  BT  THREE-FOURTHS  OF  JURY  VOID.     The  act 

of  the  legislature  of  Montana  which  provides  that  the  verdict  of  three- 
fourths  of  the  jurors  shall  have  the  same  efTect  "  as  if  agreed  upon  by  the 
whole  of  the  jurors,"  approved  January  15,  1809,  is  unconstitutional  and 
void  in  actions  at  common  law,  in  which  the  value  at  controversy  exceeds  $20. 

Tbial  by  jury,  a  trial  by  juiy  is  a  trial  by  a  tribunal  of  twelve  men,  acting 
only  with  unanimity. 

Jury  triaia  in  equity  causes.  The  constitution  does  not  secure  the  right  of 
trial  by  juiy  in  causes  of  equity  jurisdiction,  and  the  legislature  of  this 
Territory  possesses  the  power  to  determine  the  number  of  jurors  that  can 
render  a  verdict  in  the  trial  of  issues  of  fact  arising  in  such  causes. 

AppeaZ/rom  the  Third  Districty  Lewis  avd  Clarke  County. 

In  April,  1868,  Kleinsclimidt  commenced  this  action  in 
behalf  of  himself  and  other  judgment  creditors  of  B.  Morse, 
surviving  partner  of  the  late  firm  of  E.  &  B.  Morse,  against 
said  B.  Morse  and  Dunphy,  in  the  district  court  in  Gallatin 
county.  The  complaint  alleged  that  Kleinschmidt  recov- 
ered a  judgment  against  said  Morse,  as  said  partner,  on 
March  12, 1868,  for  $16,957.50 ;  that  an  execution  was  issued 
upon  said  judgment,  and  returned  by  the  sheriff  on  April 
3,  1868,  wholly  unsatisfied ;  that  said  judgment  had  not 
been  paid;  that  said  E.  &  B.  Morse,  on  October  31,  1867, 
executed  to  Dunphy  a  mortgage  upon  their  real  and  per- 
sonal property,  to  secure  the  payment  of  $30,000 ;  that  the 
property  was  worth  $70,000 ;  that  the  Morses,  at  the  time 
the  mortgage  was  executed,  were  indebted  to  their  creditors 
in  the  sum  of  $39,000 ;  that  the  mortgage  was  made  with 
the  intent  to  hinder,  delay  and  defraud  their  creditors  by 
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the  Morses,  who  continued  in  the  possession  of  the  prop- 
erty several  months  after  the  execution  of  the  mortgage ; 
that  the  indebtedness  described  in  the  mortgage  was  ficti- 
tious, and  that  the  Morses  and  Dunphv  had  so  stated  to 
divers  persons;  that  the  Morses,  in  October,  1867,  owed 
Dunphy  about  $6,000,  which  was  to  be  paid  in  Helena  in 
flour,  under  an  agreement  of  the  parties ;  that  Dunphy,  by 
means  of  this  mortgage  and  fictitious  indebtedness,  had 
prevfented  plaintiflT,  and  other  judgment  creditors  of  the 
Morses,  from  collecting  their  demands ;  that  Dunphy  had 
forbidden  the  sheriff  to  levy  upon  said  property,  and  the 
sheriff  had  returned  unsatisfied  the  executions  of  creditors 
of  the  Morses  to  the  amount  of  $35,000 ;  that  B.  Morse,  in 
conjunction  with  Dunphy,  was  disposing  of  the  mortgaged 
property,  and  had  realized  over  $30,000 ;  that  B.  Morse  and 
the  firm  of  B.  &  B.  Morse,  and  Dunphy,  had  nothing,  ex- 
cept this  property;  and  that  plaintiff's  judgment  would 
remain  unpaid  if  this  mortgaged  property  was  not  applied 
to  its  payment. 

The  complaint  prayed  that  the  mortgage  be  adjudged 
fraudulent;  that  a  receiver  be  appointed;  that  defendants 
be  enjoined  from  disposing  of  the  mortgaged  property,  and 
that  plaintiff  have  judgment  against  Dunphy  for  the  re- 
mainder due  upon  his  judgment  against  the  Morses. 

On  June  8,  1868,  an  amended  complaint  was  filed,  which 
contained  the  fallowing  additional  allegations:  That  B. 
Morse,  partner  as  aforesaid,  on'  January  3,  1868,  executed 
an  assignment  to  Dunphy  of  the  mortgaged  property,  and 
authorized  him  to  dispose  thereof,  and  that  this  assignment 
was  fraudulent. 

On  June  22, 1868,  Dunphy  answered,  and  denied  that  the 
judgment  in  favor  of  Kleinschmidt,  and  against  the  Morses, 
was  legally  obtained.  He  alleged  that  the  Morses  made  the 
mortgage  on  October  31, 1867,  in  good  faith,  to  secure  their 
indebtedness  to  him ;  that  this  indebtedness,  with  interest, 
was  $30,000,  and  that  he  had  received  on  account  of  the 
mortgage  about  $16,000.  The  material  allegations  of  the 
complaint  were  denied. 
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The  answer  of  B.  Morse,  which  was  substantially  the 
same  as  that  of  Dunphy,  was  filed  on  June  22,  1868.  The 
replication  denying  the  new  matter,  set  forth  in  the  answers 
of  Morse  and  Dunphy,  was  filed  on  the  same  day. 

On  June  23,  1868,  0.  E.  Duer  was  made  a  party  plaintiff 
upon  his  petition,  which  set  forth  that  he  was  a  judgment 
creditor  of  B.  Morse,  as  surviving  partner,  in  the  sum  of 
$15,410.05.  The  complaint  contained  the  same  allegations 
as  that  of  Kleinschmidt,  and  admitted  a  payment  on  the 
judgment  of  $250.98.  Dunphy' s  answer  to  this  complaint, 
and  Duel's  reply  to  the  same,  stated  no  new  matter. 

The  appearance  of  B.  Morse  was  withdrawn  on  June  27, 
1868.  The  parties  changed  the  place  of  trial  to  Lewis  and 
Clarke  county  by  agreement,  and  the  case  was  tried  by  a 
jury  in  March,  1869. 

During  the  trial  Kleinschmidt  testified  as  follows :  "I  had 
a  conversation  with  Elfcanah  Morse,  one  of  the  firm  of 
E.  &  B.  Morse,  in  latter  part  of  October,  1867 ;  Elk.  Morse 
showed  me  an  agreement  between  E.  M.  Dunphy  and  E.  & 
B.  Morse,  in  which  Dunphy  agreed  to  cancel  a  certain  mort- 
gage made  by  him,  whenever  E.  &  B.  Morse  wanted  Dunphy 
to  do  so ;  the  paper  was  signed  E.  M.  Dunphy ;  I  recog- 
nized the  handwriting  as  Dunphy' s ;  I  think  the  amount  of 
the  mortgage  was  stated,  but  don't  recollect;  I  think  the 
body  of  title  instrument  was  in  the  handwriting  of  Elkanah 
Morse." 

Dunphy  denied  that  any  such  agreement  was  ever  exe- 
cuted, and  excepted  to  the  ruling  of  the  court,  Knowles,  J., 
in  allowing  the  testimony  to  be  introduced. 

Kleinschmidt  also  testified  that  E.  Morse  told  him  he  had 
executed  a  mortgage  on  all  his  property  to  Dunphy ;  that 
he  did  not  intend  that  Hamilton  and  Herron  should  make 
any  thing  out  of  him,  but  the  mortgage  was  not  intended  to 
affect  his  other  creditors ;  that  the  agreement  he  showed 
him  would  protect  him  against  Dunphy ;  that  he  had  pur- 
chased $6,000  or  $7,000  worth  of  goods  from  Dunphy, 
which  he  was  to  pay  in  flour ;  that  he  would  keep  the  mort- 
gage and  agreement  in  his  possession  and  be  safe ;  that  his 
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property  was  worth  $45,000 ;  that  all  of  his  indebtedness 
would  be  paid ;  and  that  the  suit  of  Hamilton  and  Herron 
would  probably  go  against  him,  and  he  would  not  put  the 
mortgage  on  record  unless  in  case  of  emergency. 

Dunphy  objected  to  the  introduction  of  these  declara- 
tions of  E.  Morse,  made  in  the  foregoing  conversation  in 
his  absence.  The  objection  was  overruled,  and  defendant 
excepted. 

Other  witnesses  testified  regarding  the  declarations  of 
E.  Morse  or  B.  Morse,  concerning  the  mortgage  in  contro- 
versy, its  amount,  the  manner  of  its  payment,  and  the 
amount  of  the  indebtedness  due  from  the  Morses  td  Dun- 
phy on  account  of  the  mortgage,  all  of  which  were  made 
in  the  absence  of  Dunphy.  The  defendant  objected  to  the 
introduction  of  this  testimony,  and  excepted  to  the  ruling 
of  the  court  in  admitting  it. 

The  court  submitted  to  the  jury  twenty-one  issues  of  fact, 
and  instructed  them  that  three-fourths  of  their  number 
could  find  a  verdict.  The  jury  returned  the  findings  upon 
these  issues,  in  most  of  which  nine  jurors  concurred  and 
three  dissented.  The  defendant  objected  to  the  entry  of  the 
verdict,  because  it  was  found  by  nine  jurors.  This  objec- 
tion was  overruled,  and  defendant  excepted. 

On  April  2, 1869,  the  court,  Knowles,  J.,  signed  a  decree 
in  favor  of  plaintiff  for  $35,737,  and  $7,149  costs,  in  accord- 
ance with  the  findings.  The  motion  of  defendant  for  a  new 
trial  was  denied,  and  defendant  appealed. 

Elkanah  Morse,  of  the  firm  of  E.  &  B.  Morse,  died  on 
December  4, 1867.  The  judgment  in  favor  of  Kleinschraidt 
against  Morse,  which  is  referred  to  in  the  pleadings,  was 
the  subject  of  an  appeal  to  this  court  in  December,  1868 ; 
aTUe,  p.  100. 

Chxjmasero  &  Chadwiok,  Shober  &  LowEY,  Word  & 
Spbatt  and  W.  P.  Sanders,  for  appellant. 

No  lawful  verdict  was  found  by  the  jury,  as  twelve  jurors 
did  not  agree  in  finding  it.  U.  S.  Const.,  Amend.  5  and  7 ; 
Organic  Act,  §  6 ;  1  Story's  Eq.,  §§  60, 72, 76 ;  3  Bl.  Com.  431 ; 
Vol.  I.  — 16. 
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482;  Sedgw.  Stat,  and  Const.  Law,  645,  646;  10  Bacon's 
Abr.  306,  316 ;  9  id.  664 ;  2  Bouv.  Law  Diet.  622 ;  id.  113, 
684 ;  3  Greenl.  Ev.,  §§  260,  264 ;  2  Sto.  Const,  §  1763 ;  SmUh 
V.  Pollock,  2  Cal.  94 ;  Whit.  N.  Y.  Prac.  391 ;  2  Lead.  Cr. 
Cas.  327 ;  Kruger  v.  Hudson  R.  R.  R.  Co.,  12  N.  Y.  Ap.  198. 

Oral  evidence  cannot  be  substituted  for  any  written  instru* 
ment,  the  existence  of  which  is  in  dispute,  and  the  produc- 
tion of  which  is  material  to  the  issues  between  the  parties 
or  the  credit  of  the  witnesses.  1  Greenl.  Ev.,  §  88 ;  1  Phil. 
Ev.,  §  475 ;  2  Phil.  Ev.,  §  422. 

The  respondent  was  enabled,  by  this  improper  testimony, 
to  establish  a  false  foundation  for  introducing  evidence  of 
the  declarations  of  E.  Sn  B.  Morse.  There  was  no  evidence 
that  Dunphy  or  B.  Morse  ever  had  this  instrument.  Dunphy 
was  the  only  party  defending  this  suit,  and  the  statutory 
rule,  to  produce  papers,  does  not  apply.  Acts  1867,  220, 
§  422.  Dunphy  and  B.  Morse  swear  that  no  such  instru- 
ment was  ever  executed.  There  was  no  evidence  that  Dun- 
phy ever  had  any  control  over  said  instrument.  How  could 
Dunphy  produce  an  instrument  which  he  did  not  possess  or 
control,  and  the  existence  of  which  he  had  denied  under 
oath) 

Davis  &  Thoboughman  and  Woolfolk  &  Toole,  for 
respondent. 

Kleinschmidt  could  testify  as  to  the  contents  of  the  writ- 
ing executed  by  Dunphy  to  E.  &  B.  Morse,  after  notice  to 
produce  the  original  had  been  served,  and  after  B.  Morse 
had  been  interrogated  concerning  its  execution.  Every 
means  to  obtain  the  original  had  been  exhausted,  and  parol 
evidence  of  its  contents  was  proper.  1  Greenl.  Ev.,  §§  82  to 
91 ;  Prac.  Act  1867,  §§  380,  421,  422 ;  Gordon  v.  Searing,  8 
Cal.  49 ;  Hayden  v.  Palmer,  2  Hill,  205. 

The  declarations  of  the  Morses  were  not  proved  until  evi- 
dence had  been  introduced  showing  collusion  between  them 
and  Dunphy  to  defraud  creditors,  and  that  the  Morses 
remained  in  the  possession  of  the  mortgaged  property  and 
exercised  acts  of  ownership  over  it,  after  they  claimed  to 
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have  delivered  it  to  Dunphy.  The  question  as  to  the  foun- 
dation for  the  admission  of  this  evidence  was  for  the  discre- 
tion of  the  chancellor  below.  In  this  case  that  discretion 
was  properly  exercised.  2  Phil.  Ev.  177,  602 ;  Adams  v. 
Davidson^  6  Seld.  309 ;  Landecker  v.  Houghtaling^  7  Cal. 
392 ;  EUis  v.  Janes,  10  id.  456 ;  Visher  v.  Webster,  8  id. 
113 ;  Swartz  v.  Haalett,  id.  128  ;  Seligman  v.  Kalkman, 
id.  213. 

The  verdict  of  nine  jurors  was  lawful.  Acts  1869,  66, 
§16. 

Appellant  took  no  valid  exception  to  the  charge  of  the 
court,  directing  that  nine  jurors  should  return  a  verdict 
Exceptions  to  the  whole  charge,  without  pointing  out  the 
specific  part  excepted  to,  will  not  be  regarded  by  this  court 
if  any  portion  of  the  charge  is  correct.  Acts  1867,  §§  188, 
189 ;  HicJcs  v.  Coleman,  25  Cal.  146 ;  More  v.  Del  VaUe, 
28  id.  174 ;  Jones  v.  Osgood,  2  Seld.  234 ;  Bunt  v.  Maybee, 
3  id.  266. 

AU  the  authorities  are  clear  that  a  jury  trial  may  be 
waived.  Appellants  had  no  right  to  gamble  for  a  verdict, 
and  then  object  to  receiving  it,  after  it  had  been  given. 

The  sixth  and  seventh  amendments  to  the  constitution,  re- 
lating to  trial  by  jury,  do  not  affect  State  or  territorial  courts. 
Organic  Act,  §§  6,  13 ;  2  Sto.  Const.  676  to  679 ;  JEx  parte 
Smith,  10  Wend.  449 ;  Murphy  v.  People,  2  Cow.  816 ; 
Livingston  v^  Mayor y  8  Wend.  102 ;  Sedgw.  Stat,  and  Const. 
Law,  543 ;  Am.  Ins.  Co.  v.  Carter,  1  Pet.  646. 

This  is  a  biU  in  equity.  Equity  causes  are  not  embraced 
in  the  provisions  of  the  constitution,  relative  to  trial  by  jury. 
It  is  expressly  limited  to  "  suits  at  common  law,"  where  the 
amount  in  controversy  exceeds  $20.  2  Sto.  Const.  677  to 
683 ;  Hathbun  v.  Rathbun,  3  How.  Pr.  139 ;  Lee  v.  TiUot- 
son,  24  Wend.  337 ;  Cahooa  v.  Levy,  6  Cal.  294. 

Equity  will  render  judgment  against  a  fraudulent  vendee 
in  favor  of  a  creditor,  when  the  fraudulent  vendee  has  con- 
verted the  property  and  thereby  defeated  the  creditor's 
claim.  Equity,  having  obtained  jurisdiction  for  discovery, 
will  retain  it  for  relief.    Bmnford  v.  Rogers,  23  Cal.  233  ; 
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Goodwin  v.  JSRxmmond,  13  Cal.  168 ;  Edw.  Receivers,  415 ; 
King  V.  BaZdmn^  17  Johns.  384. 

Wabben,  0.  J.  This  was  an  action  brought  by  respond- 
ents, as  judgment  creditors  of  the  partnership  firm  of  E. 
&  B.  Morse,  to  set  aside  a  mortgage  executed  by  said  firm 
to  defendant  Dunphy,  as  fraudulent,  and  to  subject  the 
property  conveyed  thereby,  in  the  hands  of  Dunphy,  to 
pajrment  of  their  respective  judgments. 

The  cause  was  tried  at  the  March  term,  1869,  of  the  dis- 
trict court,  in  and  for  Lewis  and  Clarke  county,  before 
Knowles,  J.,  and  a  jury.  The  court  submitted  to  the  jury 
certain  issues  or  questions  of  fact,  and  directed  written  find- 
ings thereon. 

The  jury  returned  their  written  findings  upon  the  ques- 
tions of  flact,  signed  by  their  foreman,  and  by  three  of  the 
jurors  as  dissenting  therefrom.  The  appellants  filed  objec- 
tions to  entry  of  the  findings  of  the  jury,  which  was  over- 
ruled, and  the  findings  were  entered  and  approved  by  the 
court ;  and,  on  the  same  day,  appellant  Dunphy  filed  notice 
of  a  motion  for  a  new  trial,  on  the  grounds  of  insufficiency 
of  the  evidence ;  of  errors  in  law  occurring  at  the  trial ;  of 
newly-discovered  evidence,  and  of  error  in  the  entry  of  the 
findings  of  nine  of  the  jurors,  and  filed  affidavits  in  support 
of  his  motion.  On  April  2,  1869,  the  court  entered  a  decree 
in  accordance  with  the  facts  found  by  the  jury,  and,  after- 
ward, on  hearing  of  the  motion  for  a  new  trial,  overruled 
the  same. 

Defendant  Dunphy  appeals  from  the  decree  and  from  the 
order  overruling  the  motion  for  a  new  trial,  and  assigns 
several  causes  of  error. 

So  far  as  thef  order  overruling  the  motion  for  a  new  trial 
is  concerned,  it  is  only  necessary  to  say,  that  whert>  evidence 
is  conflicting,  the  jury  are  to  determine  the  facts,  and  their 
verdict  will  not  be  disturbed,  unless  clearly  unsupported  by 
evidence  before  them ;  no  error  in  law  occurring  at  the  trial 
is  specified,  other  than  will  be  considered  in  discussing 
errors  assigned  in  statement  on  the  appeal,  and  the  affidavits 
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filed,  disclosing  newly-discovered  evidence,  show  that  evi- 
dence to  have  been  of  a  cumulative  character ;  and,  hence, 
we  hold  the  court  below  did  not  err  in  overruling  the  motion. 

The  statement  on  appeal .  assigns  nine  specifications  of 
error,  but,  on  the  hearing  in  this  court,  appellant,  in  his 
brief  and  argument,  relies  upon  but  three,  which  we  will 
consider  in  order. 

The  first  error  assigned  is  in  permitting  parol  evidence  to 
be  given  of  a  writing  alleged  to  have  been  executed  by 
defendant  Dunphy,  the  existence  of  which  was  controverted 
by  appellants. 

The  question  of  the  existence  of  facts  constituting  a  foun- 
dation for  the  admission  of  secondary  evidence,  was  one  for 
the  determination  of  the  court  under  the  rules  of  evidence, 
and,  while  the  evidence  was  conflicting,  the  record  seems  to 
sustain  the  action  of  the  court  in  permitting  parol  evidence 
of  the  contents  of  the  paper  to  go  to  the  jury. 

The  second  error  assigned  is  iu  admission,  of  the  declara- 
tions of  defendants  below,  E.  Morse  and  B.  Morse,  respect, 
ively,  concerning  the  conveyance  executed  by  them  to 
defendant  Dunphy,  made  in  the  absence  of  Dunphy. 

The  record  shows  that,  before  these  statements  of  the 
Morses  were  admitted,  evidence  had  been  introduced  tend- 
ing to  show  complicity  and  collusion  between  Dunphy  and 
the  Morses,  in  respect  to  the  conveyance  in  question,  which 
was  suflBlcient  to  make  competent  the  admissions  of  one  as 
against  the  others. 

The  next  error  assigned  is  in  allowing  the  findings  of  but 
three-fourths  of  the  jury,  three  dissenting  therefrom,  to  be 
received  and  entered,  and  in  entering  the  decree  upon  such 
findings. 

By  stipulation,  the  following  causes,  to  wit :  Bray  v.  BatcTir 
dder^  Snyder  v.  Tiernan^  and  Siegel  et  al.  v.  Jones  <fe  LoU^ 
are  submitted,  subject  to  the  determination  of  this  question, 
which  is  one  of  a  most  interesting  and  important  character. 

The  act  of  the  legislative  assembly  of  the  Territory,  ap- 
proved December  23,  1867,  known  as  the  civil  practice  act, 
enacts  that  "there  shall  be  in  this  Territory  but  one  form 


Digitized  by 


Google 


126  Kleinschmidt  v.  DunphY.  [Aug.  T., 

of  civil  action  for  the  enforcement  or  protection  of  private 
rights  and  the  redress  or  prevention  of  private  wrongs" 
(section  I),  and  that  "  an  issue  of  fact  shall  be  tried  by  a  jury, 
unless  a  jury  trial  is  waived  or  a  reference  be  ordered,  as 
provided  in  this  acf     (See  section  156.) 

Section  15  of  the  act  approved  January  15,  1869,  provides 
that  '*in  all  civil  cases,  if  three-fourths  of  the  jurors  agree 
upon  a  verdict,  it  shall  stand  and  have  the  same  force  and 
effect  as  if  agreed  upon  by  the  whole  of  the  jurors." 

It  is  claimed,  in  all  the  cases  under  consideration  in  which 
the  question  is  involved,  that  the  last-mentioned  act  is  in 
contravention  of  article  VII  of  the  amendments  to  the  con- 
stitution of  the  United  States,  and,  therefore,  void. 

We  will  first  consider  the  question  generally,  and  then 
apply  the  principle  involved  to  the  several  cases  submitted. 

The  article  of  the  constitution  in  question  reads  that  "in 
suits  at  common  law,  where  the  value  at  controversy  shall 
exceed  $20,  the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re-examined  by 
any  court  of  the  United  States  than  according  to  the  rules 
of  the  common  law." 

We  are  led  in  the  first  instance  to  consider  the  nature  and 
extent  of  this  restriction.  We  believe  it  is  admitted,  and, 
at  all  events,  it  is  too  well  settled  to  admit  of  question,  that 
this  article  belongs  to  that  class  of  limitations  upon  the 
exercise  of  power  which  were  imposed  by  the  constitution 
upon  the  federal  government,  and  which  have  no  applica- 
tion to  the  State  governments  in  the  exercise  of  these  pow- 
ers which  were  *  reserved  to  the  States  respectively,  or  to 
the  people." 

The  restriction  is  general,  and  applies  to  all  the  depart- 
ments of  the  general  government  alike,  especially  to  the 
legislative  and  judicial  branches,  to  whom  are  assigned  the 
functions  of  enacting  and  of  construing  the  laws,  so  that 
neither  can  the  congress  by  law,  nor  the  national  courts  by 
their  rules  or  in  their  practice,  deny  to  a  citizen  the  right 
thereby  secured. 

The  several  States,  by  their  constitutions,  may  otherwise 
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provide,  although  the  principle  is  one  of  such  ancient  origin, 
and  held  by  ourselves  in  common  with  the  nation,  from 
whom  our  jurisprudence  is  mainly  derived,  in  such  high 
estimation  that,  with  but  few  exceptions,  it  is  incorporated 
in  the  constitutions  of  the  diflFerent  States  of  the  Union  in 
its  original  form,  and  in  many  of  them  has  been  extended 
beyond  the  terms  of  the  federal  constitution  and  applied  to 
trials  of  causes  in  equity,  as  well  as  at  common  law,  and 
regardless  of  the  amount  in  controversy. 

In  its  application  to  the  federal  government  the  right  of 
trial  by  jury  in  civil  cases  has  been  held  to  apply  only  to 
the  class  of  causes  specified  in  this  article,  that  is,  causes  at 
comTJion  laWj  as  distinguished  from  causes  of  equity  and  of 
admiraity  jurisdiction,  and  this  construction  is  well  settled 
by  the  courts. 

It  remains  then  to  determine  how  far  this  provision  affects 
the  powers  of  our  territorial  governments,  and  to  this  end 
we  must  consider  its  source,  nature  and  extent.  The  con- 
dition of  a  Territory  of  the  United  States  is  somewhat 
anomalous.  The  extent  of  the  powers  of  its  local  govern- 
ment and  the  rights  of  its  inhabitants  have  furnished  occa- 
sion not  only  for  profound  legal  argument,  but  for  great 
political  dissension.  The  power  of  congress  to  legislate 
upon  the  local  or  domestic  affairs  of  the  people  inhabiting 
a  Territory  has  been  strenuously  denied,  but  at  this  time 
seems  to  be  authoritatively  established.  Whether  this  power 
be  derived,  as  claimed  by  some,  from  the  constitutional 
right  to  make  '^  aU  needful  rules  and  regulations  respecting 
the  Territory  or  other  property  belonging  to  the  United 
States,"  or  be  necessarily  deducible,  as  contended  by  others, 
from  the  power  to  acquire  and  hold  territory,  it  is  unneces- 
sary now  to  inquire. 

In  the  exercise  of  this  general  power  congress  X)assed  the 
act  establishing  and  creating  a  temporary  government  for 
this  Territory.  This  act  distributes  the  powers  of  the  local 
government  among  three  departments,  and  ordains  that  the 
legislative  power  "shall  extend  to  all  rightful  subjects  of 
legislation  consistent  with  the  constitution  of  the  United 
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States  and  the  provisions  of  this  act;"  and  provides  that 
the  judicial  power  shall  be  vested  in  certain  courts,  the  juris- 
diction of  which  shaU  be  limited  by  law,  provided  that  the 
supreme  and  district  courts  respectively  shall  possess  chan- 
cery as  well  as  common-law  jurisdiction. 

The  act  also  provides  that  "the  constitution  and  all  the 
laws  of  the  United  States  which  are  not  locally  inapplicable 
shall  have  the  same  force  and  effect  within  the  Territory  as 
elsewhere  within  the  United  States,"  and  clothes  the  district 
courts  created  by  it  with  the  same  jurisdiction  in  all  cases 
arising  under  the  constitution  and  laws  of  the  United  States, 
as  is  vested  by  law  in  the  district  and^  circuit  courts  of  the 
United  States. 

Can  the  legislature  or  the  courts  thus  established  by  law 
or  in  their  practice  deny  the  right  of  trial  by  jury  in  suits 
at  common  law  in  which  the  value  at  controversy  exceeds 
twenty  dollars  ? 

The  argument  of  the  respondent  in  this  case  has  been  that, 
whUe  the  territorial  district  courts,  in  addition  to  their  local 
jurisdiction  under  the  territorial  laws  and  their  chancery 
and  common-law  powers,  are  also  vested  with  federal  juris- 
diction, they  yet  are  not  national  or  federal  courts,  as  estab- 
lished and  contemplated  by  the  constitution,  and  hence  that 
the  constitutional  restriction  we  are  considering  does  not 
apply  to  trials  of  causes  in  such  courts. 

On  the  other  hand,  it  is  urged  by  the  appellant  that  the 
organic  act  performs  the  functions  of  a  State  constitution, 
and  that  under  its  express  terms  all  the  general  provisions 
of  the  federal  constitution  apply  to  the  territorial  govern- 
ment. 

It  is  certainly  true  that  the  territorial  district  courts  are 
not  federal  courts,  as  contemplated  by  the  constitution. 
They  are  created  by  congressional  enactment  in  the  exercise 
of  the  power  to  govern  territory  of  the  United  States,  and 
must  necessarily  be  restricted  in  their  powers  and  jurisdic- 
tion to  the  limit  of  the  power  which  created  them.  What 
that  limit  is  we  will  consider  hereafter. 

It  will  be,  perhaps,  a  digression  to  discuss  the  nature  and 
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extent  of  the  powers  vested  in  the  district  courts  by  the 
organic  act,  but,  as  a  subject  which  has  attracted  general 
interest  and  germane  to  the  question  before  us,  we  will 
briefly  refer  to  it. 

The  district  court  sits  in  two  distinct  capacities,  as  a  local 
tribunal,  and  also  exercising  the  jurisdiction  of  a  federal 
court 

As  a  local  tribunal,  its  practice  and  course  of  procedure, 
provided  its  common  law  and  chancery  jurisdiction  be  not 
impaired,  may  be  regulated  by  the  local  laws,  which,  how- 
ever, must  not  infringe  any  principle  of  the  constitution  or 
any  act  of  congress  applicable  to  it,  and  we  take  occasion; 
although  the  question  is  not  raised  in  the  record  of  any  of 
the  causes  now  under  consideration,  to  suggest  to  the  legis- 
lative assembly,  as  well  as  to  the  legal  profession  of  the  Ter- 
ritory, whether  the  civil  practice  act  now  in  force,  or  the 
construction  heretofore  placed  upon  it,  in  so  far  as  it  per- 
mits legal  and  equitable  claims  or  defenses  to  be  united,  be 
not  erroneous.  The  supreme  court  of  the  United  States,  in 
Thompson  v.  Railroad  Companies^  6  Wall.  Rep.,  hold 
that  ''the  constitution  of  the  United  States  and  the  acts  of 
congress  recognize  and  establish  the  distinction  between  law 
and  equity.  The  remedies  in  the  courts  of  the  United  States 
are,  at  common  law  and  in  equity,  as  distinguished  and 
deiined  in  that  country  from  which  we  derive  our  knowledge 
of  these  principles. ''  "And,  although  the  forms  of  proceed- 
ings and  practice  in  the  State  courts  shall  have  been  adopted 
in  the  circuit  courts  of  the  United  States,  yet,  the  adoption 
of  the  State  practice  must  not  be  understood  as  confounding 
the  principles  of  law  and  equity,  nor  as  authorizing  legal 
and  equitable  claims  to  be  blended  together  in  one  suit.'* 

If  it  be  true,  as  held,  that  the  constitution  and  the  acts 
of  congress  recognize  and  establish  the  distinction  between 
law  and  equity,  can  the  legislative  assembly  of  the  Terri- 
tory, under  the  organic  act,  abolish  that  distinction  in  the 
territorial  district  courts,  even  while  sitting  as  local  tribu- 
nals! As  federal  courts,  the  district  courts  are  understood 
to  be  governed,  in  all  cases  at  com/raon  law^  by  the  local 
Vol.  I  — 17. 
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rules  of  decision  and  of  practice,  where  the  constitution  or 
statutes  of  the  United  States  do  not  otherwise  provide ;  while 
in  ca%bses  in  equity  the  proceedings  must  conform  to  the 
rules  governing  causes  in  equity,  notwithstanding  the  legis- 
lative assembly  have,  by  statute,  abolished  the  distinction 
between  forms  of  proceeding  at  law  and  in  equity,  and  have 
established  but  one  form  and  course  of  proceeding  in  all 
civil  actions.    But  to  return : 

The  right  of  jury  trial,  secured  by  the  article  of  the  con- 
stitution under  consideration,  referring  not  only  to  trials  in 
the  national  courts  established  by  the  constitution,  and  the 
territorial  district  courts,  at  least  while  in  the  exercise 
merely  of  their  local  jurisdiction,  not  being  embraced  under 
its  provisions,  it  is  urged  that  the  court  below  did  not  err  in 
receiving  the  findings  and  rendering  the  decree  in  the  prin- 
cipal cause  now  "under  consideration.  This  proposition 
assujmes  that  the  cause  is  one  at  common  law,  and  for  the 
present  we  will  so  assume.  This  position  could  only  be 
maintained  by  holding  that,  while  the  constitutional  restric- 
tion applied  to  the  federal  judiciary,  it  did  not  extend  to 
the  legislative  power  intended  to  be  restricted.  We  have 
already  stated  that  it  was  designed  to  restrict  all  the  depart- 
ments of  the  federal  government,  legislative  as  well  as 
judicial.  If,  then,  it  is  restrictive  upon  congress  as  well 
as  upon  the  federal  courts,  can  congfess,  in  the  exercise  of 
its  power  to  govern  a  Territory,  create  a  local  legislature  or 
local  courts,  and  delegate  to  either  a  power  which  it  does 
not  itself  possess,  to  deny  the  right  in  question !  We  think 
clearly  it  cannot. 

Even  without  the  provision  in  the  organic  act,  that  the 
constitution  and  laws  not  locally  inapplicable  shall  have 
the  same  force  and  effect  in  the  Territory  as  elsewhere  with- 
in the  United  States,  the  conclusion  would  be  the  same. 

Congress  has  no  power,  either  directly  or  by  a  delegation 
of  power  to  another  body  of  its  own  creation,  to  deny  to  a 
citizen  of  a  territory  the  right  to  a  trial  by  jury  in  a  suit  at 
common  law,  where  the  value  at  controversy  exceeds  $20. 

It  is  further  contended,  however,  that  inasmuch  as  the  act 
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of  the  legislative  assembly  requires  the  same  number  of 
jurors  as  the  common  law,  it  is  not  an  infraction  of  the 
constitution. 

This  position  is  not  tenable.- 

"Trial  by  jury,"  as  the  words  are  used  in  the  constitu- 
tion, had,  at  the  time  of  its  adoption,  a  fixed  legal  signifi- 
cation, and  from  time  immemorial  has  meant  a  trial  by  a 
tribunal  of  twelve  men,  acting  only  upon  a  unanimous 
determination.  The  origin  of  this  mode  of  trial  is  lost  in 
the  dimness  of  the  past,  but  from  the  earliest  period  down 
to  the  time  of  the  adoption  of  the  constitution,  unanimity 
of  twelve  jurors  alone  has  constituted  a  legal  verdict.  If 
the  legislative  assembly  could  dispense  with  one  attribute 
or  essential  of  a  verdict,  it  could  as  well  destroy  the  other, 
or  repeal  the  right  altogether.  It  can  do  neither;  and, 
hence,  the  act  in  question  is,  in  so  far  as  it  applies  to 
actions  at  common  law  in  which  the  value  at  controversy 
exceeds  $20,  unconstitutional  and  void. 

The  causes  before  mentioned  of  Bray  v.  Batchelder^  Sny- 
der V.  Tiernan^  and  Siegel  et  ah  v.  JoTies  &  Lotty  are  all 
common  law  causes,  and  embraced  within  the  foregoing 
principle,  and  the  judgments  in  them  must  be  reversed,  and 
the  causes  remanded  for  new  trial. 

The  cause  at  bar  (Kleinschmidi  v.  Dunphy  et  al.\  how- 
ever, is  clearly  one  of  chancery  jurisdiction,  and  it  remains 
now  to  consider  the  statute  in  reference  to  trials  of  causes 
in  equity. 

The  right  of  jury  trial  is  not  secured  by  the  constitution 
in  causes  of  equity  jurisdiction,  and  in  the  absence  of  statu- 
tory enactment,  federal  or  territorial,  it  does  not  exist.  In 
such  cases  the  chancellor  might,  according  to  the  established 
rules  of  chancery  practice,  call  a  jury  to  his  aid,  to  deter- 
mine questions  of  fact  arising  upon  the  hearing.  Such  ver- 
dict however,  would  be  merely  advisory,  and  addressed 
solely  to  the  conscience  of  the  chancellor,  who  might 
wholly  disregard  it. 

We  have  seen  that  the  civil  practice  act  has  provided  the 
same  manner  of  disposing  of  issues  of  fact  in  all  civil  cases, 
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whether  in  law  or  in  equity.  It  follows,  from  what  we  have 
said,  that  the  legislative  assembly  has  the  same  power  as 
congress,  within  the  limitations  of  the  grant  of  power  to  it 
contained  in  the  acts  of  congress  and  the  constitution. 

Could  congress  confer  the  right  of  trial  by  jury  of  issues 
of  fact  in  causes  in  equity  in  the  federal  courts  ?  and  could 
congress  by  law  dispense,  in  such  causes,  with  the  requisites 
of  a  common-law  jury,  either  in  respect  to  number  or 
unanimity  ? 

We  think  it  could.  We  find  nothing  in  the  constitution 
preventing  the  exercise  of  such  power.  Hence,  we  conclude 
that  the  legislative  assembly  also  possesses  the  power,  under 
the  organic  act,  as  being  a  subject  of  rightful  legislation, 
and  contravening  no  provision  of  the  constitution  or  of  the 
acts  of  congress.  This  power  they  have  exercised,  and  it 
is  the  province  of  the  judiciary  to  construe,  and  not  to 
make  laws,  and,  in  construing,  to  give  effect  to  them  so  far 
as  it  may  be  done.  We  conclude,  then,  that  the  act  in 
question,  so  far  as  it  relates  to  trial  of  issues  of  fact  in 
causes  in  e(](uity,  is  constitutional  and  valid. 

The  other  errors  assigned  in  the  statement  on  appeal  in 
this  case  were  not  urged  in  the  briefs  or  arguments  in  this 
court,  and  we  will  only  notice  the  refusal  of  the  court  to 
give  the  instructions  asked  by  both  parties. 

The  court  submitted  to  the  jury  only  specific  questions 
of  fkct,  and  gave  all  the  instructions  necessary  in  regard  to 
the  questions  submitted,  as  no  general  verdict  was  required. 

On  examination  of  the  whole  record  we  find  no  error 
sufficient  to  warrant  a  new  trial. 

The  decree  of  the  court  below  is  affirmed,  with  costs. 

Knowles,  J.,  and  Symes,  J.,  concurred. 

Exceptions  overruled. 

This  cause  was  taken  by  appeal  to  the  supreme  court  of 
the  United  States,  and  the  decree  of  the  district  court  was 
reversed.    11  Wall.  610. 
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Bautz  et  al.,  appellants,  v.  Kuhwobth,  respondent. 

AQR1SSME27T  VOR  BCJTiNa  LAND  — /iotn  rescifided'-purchaBe-monay,  Neither 
the  Tendor  nor  vendee  can  rescind  a  written  agreement  for  the  porohase  of 
laud,  if  the  buildings  thereon,  which  were  not  the  chief  inducement  to 
such  purchase,  are  destroyed  by  fire,  without  any  fault  of  the  vendor.  The 
vendee  cannot  recover  the  portion  of  the  purchase-money  which  he  paid 
the  vendor  on  this  agreement  iMfore  the  Are  occurred. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  Comity. 

Bautz  and  Horskey  commenced  this  action  to  recover 
$1,000,  money  had  and  received  on  an  agreement.  The 
court,  Wabben,  J.,  sustained  Kuhworth's  demurrer  to  the 
complaint  and  rendered  judgment  for  defendant.  The  plain- 
tifis  appealed. 

The  facts  api)ear  in  the  opinion. 

Ghumasebo  &  Chadwiok,  for  appellants. 

The  complaint  states  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  court  erred  in  sastaining  the  demurrer 
thereto.  Hilliard  on  Vendors,  73  et  seq.  ;  Sto.  on  Sales, 
§§  423,  424,  448  ;  1  Sto.  Eq.,  §§  101,  102 ;  Bouv.  L.  D..  465. 

Shobeb  &  LowBY,  for  respondent. 

Appellants  by  the  contract  had  the  privilege  of  paying 
$5,600  May  3,  1869,  and  take  the  deed,  or  refusing  to  pay 
said  sum  and  let  the  $1,000  go  as  stipulated  damages.  The 
apx>ellant8  chose  the  latter  and  cannot  recover  what  they 
have  paid  for  the  privilege  of  doing  what  they  have  done  in 
the  premises.  The  court  below  properly  sustained  the  de- 
murrer. Dakin  v.  Williams^  11  Wend.  67 ;  Lester  v.  Jew- 
eU^  1  Kern.  463 ;  2  Pars,  on  Cont.  232,  233 ;  Guzley  v. 
Price^  16  Johns.  267. 

Knowles,  J.  The  complaint  in  this  cause  presents  the 
following  facts  as  constituting  plaintiffs'  cause  of  action  : 

Appellants  made  an  agreement  with  respondent  on  the 
6th  day  of  April,  1869,  for  the  purchase  of  a  certain  lot. 
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together  with  the  appurtenances  thereto  belonging,  situate  in 
the  town  of  Helena. 

In  accordance  with  that  agreement  appellants  paid  re- 
spondent $1,000,  and  executed  and  delivered  to  J.  H.  Shober 
r  to  be  held  as  an  escrow  two  promissory  notes  secured  by  a 
mortgage  upon  the  premises  for  the  sum  of  $6, 600.  Respond- 
ent made  and  executed  a  deed  tq  said  premises  to  ap})ellants 
and  delivered  the  same  to  the  said  Shober  to  be  held  as  in 
escrow.  The  whole  agreement  was  to  be  consummated  on 
the  3d  day  of  May,  1869.  At  that  time  appellants  were  to 
pay  respondent  $5,500  in  addition  to  the  $1,000  already 
paid.  The  deed  was  to  be  delivered  to  them,  the  mortgage 
and  notes  to  be  delivered  to  respondent.  If  the  appellants 
failed  to  comply  with  their  portion  of  the  agreement  they 
were  to  forfeit  to  respondent  the  $1,000  already  paid,  as 
liquidated  damages.  That  appellants  were  to  hold  posses- 
sion of  the  premises  from  the  said  5th  day  of  April  until  the 
said  3d  day  of  May.  Appellants  were  on  the  said  3d  day 
of  May  willing  and  ready  to  pay  the  respondent  the  sum  of 
$5,500,  and  in  all  respects  to  comply  with  the  terms  of  their 
agreement.  The  buildings  on  said  premises  were  worth  the 
sum  of  $6,500.  Respondent  was  unable  to  comply  with  his 
portion  of  the  agreement,  for  the  reason  that  on  the  28th 
day  of  April  these  buildings  were  destroyed  by  fire,  and 
respondent  was  unable  to  deliver  the  premises  as  they  were 
on  the  day  of  agreement.  Appellants  claim  judgment  -for 
the  $1,000  paid  respondent.- 

The  respondent  filed  a  general  demurrer  to  the  complaint, 
setting  forth  that  it  did  not  state  facts  suf9icient  to  con- 
stitute a  cause  of  action.  The  court  sustained  the  demur- 
rer. The  appellants  appeal  to  this  court,  assigning  as  error 
this  ruling  of  the  court  below. 

The  question  presented  in  this  case  is,  could  the  appel- 
lants, when  it  became  impossible  for  the  respondent,  with- 
out any  feult  of  his,  to  deliver  the  premises  with  all  the 
buildings  thereon,  as  they  were  at  the  time  of  the  agree- 
ment to  them  on  the  5th  day  of  May,  rescind  the  agreement  t 

There  is  no  allegation  that  the  respondent  could  not  con- 
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vey  to  them  a  good  and  valid  title  to  the  lot.  There  is  none 
that  the  buildings  were  the  chief  inducement  to  the  agree- 
ment, and  a  prayer  that  the  contract  be  rescinded  for  that 
reason.  The  appellants  seem  to  have  considered  that  the 
destruction  of  these  buildings  entitled  them  to  rescind  the 
contract 

If  the  buildings  had  been  damaged  without  the  fault  of 
respondent,  to  the  extent  of  $5,  so  that  he  could  not  have 
delivered  the  premises  to  appellants  in  the  same  condition 
they  were  at  the  date  of  the  agreement,  in  principle  the 
same  reasons  would  exist  for  rescinding  the  agreement  as 
exists  in  this  case.  If  any  other  rule  prevailed,  the  right 
to  rescind  an  agreement  would  depend  upon  the  amount  of 
damages  done  the  premises  bargained  for,  and  it  would 
devolve  upon  the  court  to  decide  when  a  suflScient  amount 
of  damages  had  been  done,  premises  bargained  for,  to  war- 
rant a  contracting  party  to  rescind  the  agreement.  We  \ 
have  been  unable  to  find  any  authority,  and  do  not  believe  \ 
that  any  exists,  to  the  effect  that  where  an  appurtenance  to 
real  estate,  which  was  not  the  chief  inducement  to  the  pur- 
chase of  the  same,  has  been  damaged,  or  even  destroyed, 
without  any  &ult  of  the  vendor,  so  that  he  could  not  deliver 
the  premises  on  the  day  they  were  to  be  delivered  to  the 
vendee  in  the  same  condition  they  were  on  the  day  the 
agreement  was  made,  the  vendee  would  have  the  right  to 
rescind  the  agreement  altogether. 

Believing  that  such  is  not  the  law,  we  find  no  error  in  the 
ruling  of  the  court  below. 

It  is  true,  if  the  premises  were  respondent's  at  the  time 
of  the  fire,  the  loss  of  the  buildings  would  be  his,  and 
the  appellants  might  have  their  value  deducted  from  the 
amount  they  were  to  pay  him  for  the  premises ;  or,  if  the 
buildings  were  the  chief  inducement  for  the  purchase  of 
the  premises,  i)erhaps  a  court  of  equity  would,  for  this 
reason,  order  the  agreement  rescinded  and  canceled.  Buti 
to  allow  a  vendee  to  rescind  an  agreement  for  the  purchase 
of  real  estate,  for  a  damage  to  an  appurtenance  thereto, 
without  any  fault  of  the  vendor,  which  could  be  compen- 
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sated  for  in  money,  would  be  going  farther  than  we  think 
we  would  be  warranted.  For  the  same  reason  we  see  no 
reason  why  the  vendor  might  not  rescind  the  agreement. 
He  is  without  faulty  and  the  obligations  of  an  agreement  are 
mutual ;  hence,  if  one  could  rescind,  why  not  the  other. 
Yet  who  doubts  that  the  vendees  in  this  case  might  have 
maintained  an  action  for  a  specific  performance  of  this 
agreement,  had  they  performed,  or  offered  to  perform,  their 
part  of  the  agreement  and  could  have  had  the  value  of  the 
building  deducted  from  the  amount  to  be  paid  for  the 
premises. 

These  being  the  views  of  the  court  in  this  case,  the  judg- 
ment of  the  court  below  is  affirmed. 

Moc^tions  overruled. 


Grant,  respondent  v.  Spencer  et  al.,  appellants. 

Statutory  construction  —  oo<  rdating  to  grownds  for  Tefu9ing  ncti»  trial  is 

directory.    Seotion  106  of  the  civil  practice  aot,  requiring  the  court  to  state 

in  writing  the  grounds  on  which  a  new  trial  is  refused,  is  directory.    The 

~  failure  of  the  court  to  state  such  grounds  in  this  case  did  not  injure  the 

appellants. 

pROMissoRT  note  — notice  of  norh^paymefit  not  loait^ed  by  presence  ofindorser. 
The  presence  of  one  of  the  indorsers  of  a  note,  when  the  holder  presents  it 
to  the  maker  at  maturity  for  payment,  does  not  waive  a  regular  notice  of 
its  non-pajment  to  the  indorsers. 

Appeal/ram  the  First  District^  Madison  County, 

On  April  28,  1863,  Grant  commenced  this  action  in  the 
district  court  against  three  defendants,  on  the  following 
instrument : 

"$700  Gold. 

Virginia  Citt,  M.  T.,  October  1,  1867. 
Oh  the  1st  day  of  March,  1868,.  for  value  received,  I 
promise  to  pay  Spencer,  Harrison  &  Co.,  or  order,  the  sum 
of  $700  in  good  gold  dust  or  United  States  currency,  at  cur- 
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rent  rates,  with  interest  from  date  until  paid,  at  the  rat-e  of 
five  (5)  per  cent  per  month. 

J.  B.  CHAPIN.'' 

[Stamp.] 

Indorsements : 

*^  We  hereby  transfer  the  within  note  to  J.  M.  Grant,  Vir- 
ginia City,  M.  T.,  December  7,  1867. 

SPENCER,  HARRISON  &  CO," 

The  payments  indorsed  thereon  amounted  to  $392.50. 

A  jury  trial  was  waived  and  the  case  was  tried  by  the 
cour^  HosHER,  J.,  in  June,  1868,  and  judgment  was  ren- 
dered for  plaintiff  for  $698,  which  was  to  bear  interest  at 
the  rate  of  5  per  cent  per  month  until  paid.  The  defend- 
ant's motion  for  a  new  trial  was  not  heard  until  May,  1869, 
when  the  court,  Warren,  J.,  overruled  the  same,  without 
stating  in  writing  the  grounds  therefor,  and  defendants 
appealed. 

The  statute  of  Montana,  relating  to  indorsers  on  promis- 
sory notes,  is  as  follows  : 

"Indorsers  of  *  *  *  promissory  notes  shall  be  con- 
tingently liable  only,  until  after  they  shall  have  been  notified 
of  the  presentation  and  non-payment  thereof,  at  maturity, 
by  the  person  or  persons  primarily  liable  for  their  payment." 

*^  In  order  to  make  the  contingent  liability  of  any  indorser 
of  any  *  *  *  promissory  note  absolute,  it  shall  be  neces- 
sary for  the  holders  of  the  paper  to  cause  it  to  be  presented 
at  the  place  where,  by  its  terms,  it  is  payable,  if  any  place 
of  jyayment  be  therein  or  thereon  specified,  and  if  no  place  of 
payment  be  specified,  then  to  the  person  himself  who  is  prima- 
rily liable  for  the  payment ;  and,  if  payment  thereof,  on  such 
presentation  at  maturity,  be  neglected  or  refused,  to  cause  a 
written  or  printed,  or  partly  written  and  partly  printed,  notice 
of  such  presentation,  demand  and  non-payment,  briefly  de- 
scribing the  *  *  *  note,  to  be  served  immediately  there- 
after upon  the  indorser,  unless  the  same  shall  be  protested 
in  the  usual  manner  by  a  notary  public  ;  in  which  case  the 
official  certificate  of  protest  of  such  officer,  made  on  the  day 
Vol,  L  — 18. 
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of  protest,  inclosed  in  letter  form,  and  deposited,  post-paid, 
in  the  post-oflSce,  directed  to  such  indorser  at  his  usual 
place  of  residence,  will  charge  him  in  the  same  manner.*' 

During  the  argument  of  the  case,  the  respondent  remitted 
all  interest  on  the  judgment,  in  excess  of  ten  per  cetitum  per 
annum. 

The  other  facts  are  stated  in  the  opinion. 

H.  N.  Blake,  for  appellants. 

The  court  should  have  stp^ted  in  writing  the  grounds  on 
which  the  new  trial  was  refused.    Civ.  Pr.  Act,  1867,  §  196. 

The  'statement  shows  the  following  facts :  That  no  false 
representations  were  made  to  respondent  by  appellants 
concerning  the  note ;  that  respondent  neglected  to  collect 
the  same  from  the  maker,  because  he  was  obtaining  five  i)er 
cent  per  month  interest ;  that  respondent  bought  the  note  on 
his  own  judgment,  and  that  the  note  was  not  protested  until 
two  months  after  maturity. 

The  pleadings  of  the  parties  treat  the  instrument  sued  on 
as  a  negotiable  promissory  note.    Complaint  and  answer. 

The  appellants  were  indorsers  upon  the  note  and  entitled 
to  notice  of  the  presentation  and  non-payment  thereof  at 
maturity  by  the  maker.    Acts  1865,  343,  §§  5,  6. 

The  instrument  sued  on  possesses  all  the  elements  of  a 
negotiable  promissory  note.  The  amount  to  be  paid  on  the 
note  is  fixed  in  it,  and  also  by  the  statute.  1  Pars,  on  Notes 
&  Bills,  30,  ch.  3 ;  Acts  1866,  338,  §  1. 

The  rate  of  interest  on  the  judgment  should  be  ten  per 
centum  per  annum.    Griffith  v.  HersUjield^  ariie^  66. 

Davis  &  Thoroughmak,  for  respondent. 
No  brief  on  file. 

Stmes,  J.  This  was  an  action  on  a  promissory  note  — 
holder  against  indorsers  — tried  at  the  Madison  county  dis- 
trict court  in  June,  1868,  before  the  court,  and  judg- 
ment given  for  plaintiff  for  amount  due  on  note.  Motion 
for  new  trial  overruled,  and  case  brought  up  on  statement 
for  new  trial  and  order  overruling  same. 
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The  complaint  alleges  that  one  Chapin,  on  the  1st  of 
October,  1867,  executed  to  the  defendants  his  promissory 
note,  due  the  1st  of  March,  1868,  for  $700  in  gold,  with 
interest  at  five  per  cent  per  month  until  paid.  That  on  the 
7th  of  October,  1867,  defendants  indorsed  said  note  to 
plaintiff;  that  plaintiff  presented  said  note  when  due  to 
said  Chapin,  and  he  paid  $207.50  on  same,  but  failed  to  pay 
more  at  that  time,  and  that  defendants  had  notice  thereof; 
that  on  the  9th  and  29th  days  of  March,  plaintiff  called  on 
said  Chapin  and  demanded  payment  of  said  note,  and  on 
the  9th  Chapin  paid  $100,  and  on  the  29th,  $85,  but  has  since 
failed  to  pay  balance  due ;  that  plaintiff  protested  note,  and 
gave  notice  to  defendants. 

The  answer  admits  indorsement  of  note ;  denies  payment 
was  refused,  and  states  that  when  plaintiff  presented  note, 
Chapin  asked  plaintiff  how  much  money  he  needed,  and 
plaintiff  said  $200  would  do  him,  and  Chapin  paid  him 
$207.60 ;  that  on  the  9th  of  April  plaintiff  called  again,  and 
received  $100;  and,  on  the  29th,  called  with  defendant 
Spencer,  and  demanded  payment,  and  received  $86 ;  deny 
notice  of  refusal  to  pay,  and  allege  that  they  asked  plain- 
tiff several  times  if  he  had  collected  note,  and  he  replied 
that  he  did  not  want  the  money,  and  it  was  drawing  five  per 
cent  a  month ;  deny  owing  plaintiff  any  sum,  and  ask  judg- 
ment for  costs. 

The  evidence  in  statement  for  new  trial  shows  that  note 
was  indorsed  by  defendants ;  that  when  note  became  due, 
defendant  Spencer  went  with  and  introduced  plaintiff  to 
maker  of  note,  to  demand  payment  of  same,  which  he  did ; 
that  Chapin  did  not  refuse  to  pay  note,  but  asked  plaintiff 
how  much  money  he  wanted ;  plaintiff  replied  $200  would 
'  do  him,  and  Chapin  paid  him  $207.60 ;  that  on  the  9th  of 
April,  '68,  he  called  again  and  received  $100  —  all  he  de- 
manded— and  that  on  the  29th  he  called  with  defendant 
Spencer,  and  demanded  payment ;  Chapin  replied  he  was 
a  little  hard  up,  and  asked  plaintiff  how  mucJi  money 
would  do  him  then ;  plaintiff  said  $86  would  answer,  but 
he  must  have  balance  soon ;  Chapin  paid  him  $85.    Two 


Digitized  by 


Google 


140  Grant  v.  Spencer.  [Aug.  T., 

witnesses  testified  that  plaintiff  said  he  did  not  want  to 
draw  money  on  note,  for  it  was  drawing  five  per  cent  a 
month,  and  he  considered  Chapin.good  as  the  bank.  Note 
was  not  protested  until  two  months  after  due,  and  three 
,  payments  had  been,  made  on  same,  and  no  notice  given  of 
non-payment,  except  two  months  after  due.  Plaintiff  tes- 
tified and  did  not  contradict  foregoing  statement  of  evidence 
as  to  protest,  notice,  etc. 

The  errors  assigned  on  denying  motion  for  new  trial  are, 
1.  That  the  court  erred  in  not  stating  grounds  for  refusing 
new  trial  in  writing;  2.  In  finding,  from  the  facts,  that 
plaintiff  was  entitled  to  recover,  and  that  defendants  were 
liable  as  indorsers ;  3.  In  finding  that  plaintiff  was  entitled 
to  five  per  cent  per  month  on  judgment. 

Section  196,  Civil  Code,  which  provides  that  the  court  or 
judge  shall  state  in  writing  the  grounds  upon  which  a  new 
•trial  is  granted  or  refused,  is  directory,  and  it  is  not  seen 
how  the  appellants  were  prejudiced  by  the  grounds  not  being 
specially  stated  in  writing.  This  case  was  tried  by  the 
court,  and  the  question  is,  does  the  evidence  or  facts  con- 
tained in  the  statement  for  new  trial  support  the  findings  of 
court,  that  the  plaintiff  was  entitled  to  recover  against  the 
defendants  the  amount  due  on  the  note  as  indorsers  thereof. 
It  was  admitted  that  the  writing  in  this  case  is  a  negotiable 
promissory  note.  To  hold  an  indorser  the  note  must  be 
presented  to  maker  at  maturity  and  payment  demanded, 
and  if  neglected  or  refused,  notice  given  within  reasonable 
time  to  indorser.  The  note  in  this  case  was  presented  at 
maturity  by  the  holder,  in  the  presence  of  one  of  the  indor- 
sers, to  the  maker  for  payment,  who  did  not  refuse  to  pay, 
but  asked  holder  how  much  money  he  wanted ;  he  said 
$200  would  do  him,  and  maker  paid  him  $207.60.  Some 
time  after  holder  again  presented  note  for  payment  and  re- 
ceived $100  on  same,  and  again  (on  29th  of  April)  presented 
note  in  presence  of  indorser  and  received  $85  on  same,  the 
amount  he  said  would  do  him  at  the  time,  but  he  must  have 
balance  in  short  time.  There  was  no  protest  or  notice  under 
two  months  after  note  became  due  to  indorser  that  payment 
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had  been  refused,  or  that  holder  looked  to  indorsers  for 
payment ;  but  proof  that  holder  told  indorsers  and  others, 
after  presentment  and  receiving  $207.50,  that  he  did  not 
want  to  collect  the  money  as  it  was  drawing  five  per  cent 
,  a  month  and  maker  was  good  as  bank.  Then  if  there  was 
no  regular  notice,  was  the  presence  of  the  indorser,  when 
demand  was  made,  constructive  notice,  or  such  knowledge 
as  would  excuse  notice,  or  any  waiver  of  same  ?  We  think 
not.  "Knowledge  in  fact  is  no  excuse  for  regular  notice." 
1  Pars,  on  Bills  &  Notes,  521.  And  where  the  drawer  of  a  bill 
undertook  to  present  it  after  maturity,  although  attempts 
had  been  made  by  indorser  to  procure  payment,  it  was  held 
no  waiver  of  notice.  Pars,  on  Bills  &  Notes,  521.  The  expres- 
sion in  a  conversation  that  note  would  be  paid  was  held  not 
sufficient  to  prove  waiver  of  notice,  or  promise  to  pay  or  see 
it  paid.  17  Pick.  332.  There  is  in  the  statement  no  evidence 
to  prove  that  there  was  notice  or  protest  under  two  months, 
or  that  there  was  any  waiver  or  promise  to  pay  by  indors- 
ers ;  and  the  court  erred  in  finding  the  defendants  respon- 
sible as  indorsers  and  in  overruling  motion  for  new  trial. 
"Whether  verbal  notice  is  good  under  our  statute  may  be 
questionable,  but  the  point  is  not  raised  in  this  case.  The 
third  error  assigned  is  the  finding  that  plaintiif  was  entitled 
to  five  per  cent  per  month  interest  on  judgment.  It  has 
been  decided  in  this  court  (but  I  believe  since  the  rendition 
of  this  judgment)  that  a  judgment  could  draw  but  ten  per 
cent.  But  plaintiff  appeared  in  this  court  and  remitted  all 
over  ten  per  cent,  which  would  have  prevented  defendants 
from  being  prejudiced  thereby. 
Judgment  reversed  and  new  trial  ordered. 

Exceptions  sustained. 


Digitized  by 


Google 


142  MoGregob  v.  Wells,  Faego  &  Co.     [Aug.  T., 

1  lit 

2    238 

fsi  5re|       MoQ-BEGOE,  Assignee,  respondent  v.  Wells,  Faego  &  Co., 

appellants. 

Shbbifv's  retubn— cannot  he  qtAoahed  by  amotion.  The  sheriff's  return  on 
an  execution  cannot  be  quashed  by  a  motion  and  evidence  of  its  illegality 
or  falscihood. 

SHXRin's  BXTUBK-^  remedy  of  injured  party.  The  party,  who  iA  injured  by  a 
sheriff's  return  upon  an  execution,  can  maintain  an  action  for  damages 
against  the  officer. 

Sheriff's  betubn  annt7I«lbd  by  ooubt— payment  of  execution.  The  court 
can  annul  the  sheriff's  return  upon  an  execution,  which  shows  that  he  has 
applied  one  execution  in  i>ayment  of  another  in  his  hands. 

Ezvcution  I83USD  FOB  ASSIGNEE  OF  jupoMBNT — coUtciion  of.  The  court  cau 
direct  an  execution  to  be  issued  in  favor  of  the  assignee  of  a  judgment,  on 
motion  and  proof  of  its  assignment,  but  it  cannot  order  the  officer  to  col- 
lect an  execution  in  a  particular  manner. 

Appeal  from  the  Third  District^  Lewis  and  Clarke 
County, 

J.  M.  Clabkson  I'ecovered  a  judgment  for  $5,000  against 
Wells,  Fargo  &  Co.,  in  the  district  court  in  and  for  Lewis 
and  Clarke  county,  in  July,  1868.  In  December,  1867, 
Wells,  Fargo  &  Co.  brought  an  action  in  the  same  court 
against  Clarkson,  Norman  &  Drake,  partners,  and  doing 
business  under  the  style  of  Drake,  Clarkson  &  Co.,  to 
recover  a  partnership  debt.  At  the  trial  in  October,  1868, 
the  plaintiffs  dismissed  the  case  as  to  Norman  and  Drake, 
and  recovered  judgment  against  Clarkson  for  $2,673. 38.  On 
December  14,  1868,  an  execution  was  issued  in  favor  of 
Clarkson,  against  Wells,  Fargo  &  Co.,  and  placed  in  the 
hands  of  the  sheriff.  On  Ihe  same  day,  an  execution  was 
issued  in  favor  of  Wells,  Fargo  &  Co.,  against  Clarkson, 
and  placed  in  the  hands  of  the  sheriff.  On  the  first  execu- 
tion, the  officer  made  the  following  return : 

"Having  an  execution  in  my  hands  bearing  even  date 
herewith,  in  favor  of  Wells,  Fargo  &  Co.,  against  John  M. 
Clarkson,  on  a  judgment  in  the  district  court  of  the  third 
judicial  district  of  the  Territory  of  Montana,  in  and  for 
Lewis  and  Clarke  county,  for  the  sum  of  $2,673.38,  dated 
October  26,  1868,  the  amount  of  their  execution,  and  the 
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interest  thereon,  amounting  to  $2,644.60,  is  applied  as  a!n 
offset  to  the  execution  first  above  mentioned,  and  this  exe- 
cution is  returned  satisfied,  and  the  proceeds  applied  as 
aforesaid. 

W,  K.  ROBERTS,  Sheriff^ 
December  14:^  1868. 

The  officer  made  a  return  of  the  same  character  upon  the 
execution  in  favor  of  Wells,  Fargo  &  Co. 

On  motion  of  McGregor,  the  assignee  of  one-half  of  the 
judgment  in  favor  of  Clarkson,  the  court,  Knowles,  J., 
canceled  the  return  of  the  sheriff  on  the  first  execution, 
and  ordered  that  an  execution  should  be  issued  in  favor  of 
McGregor,  and  placed  in  the  hands  of  the  sheriff;  and  that 
the  sheriff  "  execute  said  process  of  execution  by  using  all 
lawftil  means  to  collect  the  balance  due  of  said  judgment, 
with  the  whole  amount  of  the  costs  now  due  in  said  cause, 
and  pay  the  same  over  to  the  said  A.  McGregor,  in  the 
manner  provided  by  law." 

To  this  order.  Wells,  Fargo  &  Co.  excepted. 

The  opinion  contains  the  other  facts. 

Woolfolk  &  Toole,  for  appellants. 

The  judgment  assigned  to  McGregor  was  subject  to  all 
offsets  existing  at  the  time  of,  or  before  notice  of  the  assign- 
ment    Civ.  Pr.  Act,  §  6 ;  McCdbe  v.  Orey,  20  Cal.  515. 

The  filing  of  the  assignment  with  the  clerk  of  the  district 
court  was  not  constructive  notice  under  the  laws  of  Montana. 
CaU  V.  Hastings,  3  Cal.  179 ;  Acts  1865,  483,  §§  23,  24,  25 ; 
2  Bouv.  L.  D.,  tit.  "  to  record. ' '    It  was  no  part  of  the  records. 

The  execution  upon  Clarkson' s  judgment  was  the  proper 
subject  of  set-off  to  the  execution  of  Wells,  Fargo  &  Co., 
against  him,  unless  McGregor  could  show  that  appellants 
had  actual  notice  of  the  assignment  of  Clarkson  to  him, 
prior  to  the  date  of  their  judgment  against  Clarkson.  If  no 
execution  had  been  issued,  it  would  have  been  the  duty  of 
the  court  to  set  off  the  executions  against  each  other  upon 
motion.    Porter  v.  Liscom,  22  Cal.  430 ;  5  Abb.  Dig.  16, 
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§  186,  et  seq.;  Chamherlin  v.  Day^  3  Cow.  353 ;  TJtica  Ins. 
Co.  V.  Power  J  3  Paige,  365. 

The  court  refused  to  consider  evidence  showing  that 
appellants  had  no  notice  of  the  assignment  to  McGrregor, 
and  ordered  an  execution  in  favor  of  McGregor  to  be  issued, 
and  thereby  deprived  appellants  of  their  offset. 

The  assignee  should  have  applied  to  the  court  to  be  sub- 
stituted in  the  action,  which  was  not  done.  Civ.  Prac.  Act, 
§16. 

No  indorsement  was  made  on  the  execution  in  favor  of 
Clarkson,  that  it  had  been  assigned  to  McGregor.  The 
sheriff  had  a  right  to  set  off  one  execution  against  the  other. 
Waterman  on  Set-offs,  412,  413,  414. 

The  sheriff's  return  on  the  executions  satisfies  both  judg- 
ments. The  order  of  the  court  opens  up  one  judgment,  and 
leaves  the  other  satisfied.  If  respondent  has  any  remedy, 
it  is  against  the  oflSicer.  The  return  could  not  be  set  aside 
by  motion  and  aflSdavits.  The  remedy  was  by  bill  in  equity. 
Egery  v.  Buchanan^  5  Cal.  63. 

There  was  no  error  in  the  clerk  issuing  the  execution  in 
the  name  of  Clarkson  instead  of  respondent.  He  could  not 
do  otherwise  without  an  order  of  court.    Civ.  Prac.  Act,  §  16. 

Chumasero  &  Chadwiok,  for  respondent. 

Bespondent  took  one-half  of  the  judgment  assigned  to 
him,  without  any  right  of  set-off  of  the  judgment  subse- 
quently recovered  by  ap  ..Hants  against  Clarkson.  Porter 
V.  Leach^  13  Mete.  482 ;  Makepeace  v.  Coates^  8  Mass.  451 ; 
Waterman  on  Set-off,  391 ;  Baker  v.  Hoag^  6  How.  Pr.  201 ; 
5  Abb.  Dig.  16,  §§  188,  189,  202,  208 ;  10  U.  S.  Dig.  391,  §  13. 

The  question'  of  notice  does  not  arise  in  this  case,  as  the 
appellants  did  not  suffer  on  account  of  no  actual  notice 
being  given.     Graves  v.  Woodbury^  4  Hill,  559. 

The  appellants  had  legal  constructive  notice  of  the  assign- 
ment to  respondent.     Civ.  Prac.  Act^  §§  204,  205,  206. 

Stmes,  J.  This  was  an  appeal  from  an  order  made  by 
the  court  below,  annulling  and  setting  aside  the  return  of 
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the  sheriff  to  an  execution  in  the  case,  and  ordering  an  exe- 
cution to  issue  in  favor  of  the  assignee  of  the  judgment. 

Plaintiff, Clarkson, recovered  a  judgment  for  $5,000  against 
defendants.  Wells,  Fargo  &  Co.,  on  the  18th  day  of  July, 
1868,  and,  on  the  same  day,  said  plaintiff  assigned  one-half 
of  said  judgment  to  Archibald  McGregor,  by  an  assignment 
in  writing,  and  filed  same  with  the  clerk  of  the  court.  And 
on  the  14th  of  December,  1868,  an  execution  was  issued  on 
said  judgment  for  balance  due  thereon — $2,617.03,  and 
interest — and  delivered  to  the  sheriff  for  collection.  On 
the  16th  of  February,  1869,  the  sheriff  made  a  return  on 
said  execution  to  the  effect  that,  having  an  execution  in  his 
hands  in  favor  of  defendants,  Wells,  Fargo  &  Co.,  and 
against  the  plaintiff  in  said  aforementioned  execution,  on  a 
judgment  in  the  same  court  for  $2,673.88,  that  he  applied 
the  amount  due  on  said  first  execution  as  a  set-off  on  the 
last-mentioned  execution,  and  returned  the  same  satisfied. 
Afterward  the  said  McGregor  moved  the  court  to  annul  and 
set  aside  the  return  of  the  sheriff  to  the  execution,  and  to 
order  an  execution  to  issue  in  favor  of  him,  for  so  much  of 
the  judgment  as  had  been  assigned  to  him  (the  balance 
being  paid).  The  court  sustained  the  motion,  to  which 
defendants  excepted. 

The  only  question  presented  is,  did  *t  l^  court  below  err 
in  sustaining  the  motion  to  quash  the  return  of  the  sheriff 
to  the  execution,  and  directitig  an  alias  execution  to  issue 
in  favor  of  the  assignee  of  the  judgment.  This  depends, 
first,  whether  suflScient  appeared  on  the  face  of  the  judg- 
ment roll,  and  the  execution  returned  to  the  court,  to  jus- 
tify the  court  in  quashing  and  annulling  the  return ;  and, 
second,  whether  the  assignment  of  the  judgment,  from 
Clarkson  to  McGregor,  justified  the  court  in  directing  an 
execution  to  issue  in  favor  of  the  assignee. 

The  court  could  not  quash  or' annul  the  return  of  the 
execution,  on  motion,  on  evidence  aliunde  of  irregularity, 
falsehood  or  illegality  in  the  conduct  of  the  sheriff.  This 
can  only  be  reached  by  action  against  the  sheriff  for  a  false 
return,  and  damages  resulting  therefrom. 
Vol.  L— 19. 
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The  transcript  on  appeal  contains  the  judgment  in  favor 
of  Clarkson  against  Wells,  Fargo  &  Co.,  the  assignment  to 
McGregor,  the  execution  and  return  of  the  sheriff,  and  the 
order  of  court  and  exception  to  same.  The  judgment  and 
execution  are  regular  and  formal ;  and  there  being  no  stat- 
ute in  this  Territory  authorizing  the  sheriff  to  set  off  one 
execution  in  his  hands  in  favor  of  another,  or  to  apply  one 
execution  in  payment  of  another ;  and  the  return  on  its 
face  showing  the  sheriff  had  done  this,  the  court  committed 
no  error  in  annulling  and  setting  aside  the  return.  A  court 
has  full  power  over  its  own  process  for  the  enforcement  of 
its  orders  and  judgments. 

The  written  assignment  appears  to  transfer  the  one-half 
interest  in  the  judgment  from  Clarkson  to  McGregor.  No 
point  is  made  that  it  is  insufficient  for  that  purpose.  Sec- 
tion 16  of  our  Civil  Code  provides,  that  in  case  of  a  trans- 
fer of  interest  in  an  action,  it  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the  per- 
son to  whom  the  transfer  is  made  to  be  substituted. 

This  authorized  the  court  to  allow  or  direct  an  execution 
to  issue  in  favor  of  the  assignee  McGregor,  upon  motion 
and  proof  of  the  assignment  of  the  judgment ;  and  there 
was  no  error  in  the  court  sustaining  that  part  of  the  motion. 
The  counsel  for  appellants  attach  to  the  transcript  herein 
the  record  of  a  suit  in  which  judgment  was  rendered  in 
favor  of  Wells,  Fargo  &  Co.,  against  plaintiff  Clarkson  and 
others ;  and  their  bill  of  exceptions  shows  that  they  offered, 
in  defending  Ihe  motion,  to  prove  by  affidavits  that  the 
indebtedness,  on  which  their  judgment  was  rendered,  was 
purchased  before  they  had  any  notice  of  the  assignment 
from  Clarkson  to  McGregor ;  and  they  file  a  long  brief,  and 
cite  numerous  authorities,  to  show  that  the  assignment  to 
McGregor  was  subject  to  all  set-offs  and  equities  existing 
at  the  time  of,  or  before  notice  of,  assignment,  and  that  the 
sheriff  had  the  legal  power  to  set  off  the  executions.  It  is 
immaterial  in  this  case,  whether  or  not  the  facts  assumed, 
or  positions  taken  by  appellants,  are  correct ;  they  could 
not  be  inquired  into,  on  the  motion  to  annul  the  return  for 
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errors  and  irregularities  appearing  on  the  face  of  the  papers. 
The  record  of  the  case  accompanying  the  transcript  shows 
that  the  judgment  in  the  case  on  which  the  sheriff  set  off 
the  execution  was  not  against  Clarkson  individually,  but 
against  him  and  other  persons,  so  that  the  court  could  not 
have  set  off  the  judgments  on  motion,  but  it  could  only  be 
done  by  suit  in  equity,  showing  insolvency  of  Clarkson,  etc. 
The  doctrine  that  a  sheriff,  under  the  common  law,  without 
any  statute  authorizing  it,  cannot  set  off  executions,  is  too 
well  settled  to  need  discussion.  Many  questions  were  raised 
and  argued  which  would  affect  the  rights  of  the  parties  in 
a  suit  in  equity,  but  have  no  bearing  on  a  motion  to  annul 
return  of  sheriff  on  face  of  pai)ers. 

The  court,  in  directing  an  execution  to  issue,  ordered  the 
sheriff  to  proceed  and  make  the  money,  levy  on  property 
of  the  defendants,  sell  the  same,  and  pay  the  money  to 
assignees.  The  presumption  is  that  oflftcers  will  do  their 
duty,  and  proceed  according  to  law  ;  and  it  was  erroneous 
to  order  particularly  that  the  sheriff  should  proceed  to  col- 
lect the  execution,  and  the  manner  in  which  he  should  do 
so,  but  not  such  as  wUl  reverse  the  order. 

The  order  of  the  court  below  is  aflftrmed. 

Exceptions  coerruled. 

This  cause  was  taken  by  appeal  to  the  supreme  court  of 
the  United  States,  and  the  appeal  was  dismissed  at  the  De- 
cember term,  1871.     13  Wall.  (U.  S.)  188. 
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OASES 

ARGUED  AND    DETERMINED 

IN  THB 

SUPEEME  COUET 

AT  THB 

JANUARY  TERM,  1870,  HELD   IN  VIRGINIA  CITY. 


Present : 
How.  HENRY  L.  WARREN,  Chief  Justiob. 
Hon.  HIRAM  KNOWLES,  Associatb  Jubtiok. 


Travis  et  al.,  respondents,  v.  McCormick,  appellant 

MORTOAQBB  IX>SBS  LIBN  ON  FBHSONAIj  PROPERTT  AFTER  DEBT  MATURES.     A 

mortRagee  of  personal  property  loses  his  lien  thereon,  as  against  a  purchaser 
in  good  faith  from  the  mortgagor  in  possession,  after  the  maturity  of  the 
mortgage  debt,  although  the  mortgage  is  good  and  valid  for  one  year  after 
it  is  recorded. 

Laches  of  MOBTOAaEE  xnyalidates  his  i.ien.  In  this  case,  the  unexplained 
failure  of  the  mortgagees  to  take  possession  of  property,  or  foreclose  their 
mortgage,  two  months  after  the  maturity  of  their  debt,  was  laches,  and 
invalidated  their  lien,  as  against  a  purchaser  in  good  faith. 

Duty  of  mortg  aoees.  The  mortgagees  of  personal  property  should  take  imme- 
diate possession  of  the  same  after  the  maturity  of  their  debt,  or  endeavor 
BO  to  do  with  sufficient  diligence. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 

In  August,  1869,  W.  S.  and  C.  M.  Travis  commenced  this 
action  to  obtain  the  possession  of  a  "red  roan  "  horse.  The 
court,  Symes,  J.,  sustained  the  plaintiff's  demurrer  to  the 
answer,  and  defendant  appealed. 
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The  pleadings  and  facts  appear  in  the  opinion. 

The  statute  of  the  Territory,  concerning  chattel  mortgages, 
which  is  referred  to  in  the  opinion,  is  as  follows  : 

"  Section  !•  No  mortgage  on  goods,  chattels  or  personal 
property  shall  be  valid  as  against  the  rights  and  interest  of 
any  third  person,  unless  possession  of  such  personal  prop- 
erty shaU  be  delivered  to  remain  with  the  mortgagee,  or  the 
said  mortgage  acknowledged  and  recorded  as  hereinafter 
directed." 

"Sec.  3.  Any  mortgage  of  goods,  chattels  or  personal 
projMjrty  so  acknowledged  shall  be  admitted  to  record  by 
the  recorder  of  the  county  in  which  the  mortgagor  shall 
reside  at  the  time  when  the  same  is  made,  acknowledged  or 
recorded,  and  shall  thereupon,  if  boTia  flde^  be  good  and 
valid  from  the  time  it  is  so  recorded,  for  a  space  of  time  not 
exceeding  one  year,  notwithstanding  the  property  mort- 
gaged or  conveyed  by  deed  of  trust  may  be  left  in  posses- 
sion of  the  mortgagor.  Provided,  that  such  conveyance 
shall  provide  for  the  property  so  to  remain  with  the  mort- 
gagor." 

Chitmasebo  &  Chad  WICK,  for  appellant. 

The  demurrer  should  have  been  overruled.  The  mortgage 
was  fraudulent  as  to  the  appellant  in  this,  that  the  time  for 
the  taking  of  possession  of  the  mortgaged  property  had ' 
long  elapsed,  at  the  time  of  the  purchase  thereof  by  appellant, 
and  that  his  title  thereto  had  thereby  become  perfect.  Acts  * 
)866,  339,  §  3 ;  Hilliard  on  Sales,  126  ;  Acts  1866,  494,  §  15 ; 
Reed  v.  EaToes^  19  111.  694 ;  Constant  v.  Matteson^  22  id. 
546 ;  Cass  v.  Perkins,  23  id.  382 ;  Funk  v.  Staats,  24  id, 
633 ;  Wooley  v.  Fry,  30  id.  68. 

W.  F.  Sandebs  and  J.  J.  Williams,  for  respondents. 

A  mortgage  imports  prima  fa^ie  that  vendor  may  keep 
possession  till  breach  of  condition,  and  his  continued  pos- 
session is  no  badge  of  fraud,  and  raises  no  presumption 
thereof.  Hilliard  on  Sales,  126 ;  Fletcher  v.  WiUard,  14 
Pick.  464. 
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The  necessity  of  a  record  or  delivery  to  the  mortgagee  is 
a  creature  of  the  statute.  At  common  law,  neither  is 
required  to  render  the  mortgage  valid  against  bona  fide 
purchasers  or  attacking  creditors.    1  Pars,  on  Cont.  570. 

This  mortgage  is  valid  under  the  statute.  Acts  1865,  339, 
§  1.  The  answer  does  not  attack  the  acknowledgment  or 
record  of  the  mortgage.  In  these  respects  the  answer  is 
defective,  and  the  demurrer  was  properly  sustained.  The 
mortgage  provides  for  the  property  to  remain  with  the  mort- 
gagor, and  is  good  for  one  year.  The  act  does  not  say  that 
the  mortgage  shall  be  good  for  such  length  of  time  as  it 
provides  that  the  property  may  remain  with  the  mortgagor. 
Acts  1865,  339,  §  3. 

The  rest  of  the  act  has  nothing  to  do  with  the  validity  of 
mortgages.  What  does  the  statute  require!  Section  1, 
not  3,  tells  what  mortgages  are  invalid.  The  delivery  was 
not  had  in  this  case.  The  complaint  brings  the  respond- 
ents under  the  other  alternative,  which  is  not  attacked  by 
the  answer.  Non-delivery  after  May  1,  1869,  is  the  ground 
of  the  defense.  Wherefore,  the  answer  is  bad.  Voorhies' 
Code,  637,  note  a;  7  Abb.  N.  T.  Dig.  123,  §§  11, 12. 

Warren,  C.  J.  The  complaint  in  this  cause  alleges  that 
W.  S.  Hamilton  and  T.  P.  Ames  executed  their  promissory 
note  in  favor  of  plaintiffs  below,  bearing  date  December  31, 

1868,  and  payable  May  1, 1869 ;  and  that,  for  the  purpose 
of  securing  payment  of  the  same,  William  Hamilton,  T.  P. 
Ames  and  J.  A.  Ames  executed  a  chattel  mortgage  of  the 
same  date,  which  was  duly  acknowledged,  and  was  filed  for 
record  and  recorded  in  the  recorder's  oflftce  of  Lewis  and 
Clarke  county,  on  January  1,  1869.  That  the  defendant 
below  about  April  25,  1869,  obtained  possession  of  the 
mortgaged  property,  and  that  the  plaintiffs,  on  July  20, 

1869,  and  before  commencement  of  this  suit,  demanded  of 
him  possession  of  the  same,  which  was  refused. 

The  answer  admits  the  execution  of  the  note  and  mort- 
gage, as  set  forth  in  the  complaint,  and  avers  that  by  the 
terms  of  the  mortgage  it  was  provided  that  the  properly 
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should  remain  in  the  possession  of  the  mortgagors  until  the 
maturity  of  the  note  ;  that  the  mortgagors  were  permitted 
by  the  mortgagees,  the  plaintiffs  below,  to  remain,  and  did 
in  fact  remain  in  possession  of  the  property  long  after 
maturity  of  the  nota,  and  until  July  1,  1869,  at  which 
date  the  defendant  below  in  good  faith  purchased^the  mort- 
gaged property  of  the  mortgagors  for  a  valuable  considera- 
tion. 

To  this  answer  the  plaintiffs  demurred  for  insufficiency, 
which  demurrer  was  sustained  by  the  court  below,  and 
thereupon  judgment  was  entered  for  plaintiffs,  from  which 
judgment  the  defendant  appeals. 

The  demurrer  admits  the  facts  stated  in  the  answer,  and 
the  only  question  raised  relates  to  the  construction  to  be 
given  to  the  act  of  the  legislative  assembly  concerning  chat- 
tel mortgages,  approved  December  31,  1864.  The  appel- 
lees claim  that  the  mortgage  in  question  having  been  exe- 
cuted, acknowledged  and  recorded  in  compliance  with  that 
act,  and  providing  by  its  terms  that  the  possession  of  the 
property  might  remain  with  the  mortgagors,  under  the  act 
in  question,  was  valid  as  against  third  persons  for  the  period 
of  one  year  from  the  time  of  record,  without  reference  to 
the  time  of  maturity  of  the  mortage  debt,  or  to  the  pro- 
vision contained  in  the  instrument  in  regard  to  possession 
of  the  property.  This  is  not  the  proper  construction  of 
the  act.  The  parties  themselves  fixed  the  period  by  the 
terms  of  the  mortgage,  during  which  the  mortgagors  might 
retain  possession  of  the  mortgaged  property,  and  it  became 
the  duty  of  the  mortgagees  to  take  immediate  possession  of 
the  property,  or  endeavor  so  to  do,  at  the  expiration  of  the 
piTiod  limited,  with  all  due  promptitude  and  diligence. 
By  a  failure  in  so  doing  they  lost  their  lien  as  against  a  pur- 
chaser in  good  faith  from  the  mortgagors  in  possession. 

What  constitutes  sufficient  diligence  is  a  mixed  question 
of  law  and  fact,  and  must  depend  upon  the  particular  cir- 
cumstances of  each  case,  but  in  this  instance  the  unex- 
plained failure  of  the  mortgagees  to  take  possession  of  the 
property  or  to  foreclose  their  mortgage  for  two  months  after 
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matarity  of  their  debt,  as  averred  in  the  answer,  we  hold  to 
be  such  laches,  amounting  to  fraud,  as  to  invalidate  their 
lien  as  against  the  appellant. 

The  court  below  erred  in  sustaining  the  demurrer  to  the 
answer,  and  in  rendering  judgment  for  the  plaintiffs  below. 

The  judgment  is  reversed  and  the  cause  remanded. 

Exceptions  sustained. 
Knowles,  J.,  concurred. 

At  the  trial  of  this  action  in  December,  1869,  the  plain- 
tiffs obtained  judgment  and  the  defendant  appealed  to  this 
court.    See  p. 


LoEB  et  al.,  appellants,  v.  Kamak  etal.,  respondents. 

PuEADiNG— amount  of  damages  in  comptairvt  not  material.  The  amount  ol 
damages  claimed  in  a  complaint  is  not  a  material  averment  under  the  civil 
practice  act  of  this  Territory.  The  plaintiff  can  recover  the  damages  he 
proves. 

Damaqbs— pro/lto  on  resale  of  goods  too  remote.  The  profits  which  might  have 
been  made  by  the  resale  of  goods  are  too  remote  to  sustain  an  action  for 
specific  damages. 

Appeal  from  Third  District^  Lewis  and  Clarice  County. 

LoEB  and  another  brought  this  action  to  recover  $3,000  as 
damages,  and  obtained  a  verdict  for  $700.  The  plaintiffs 
then  moved  for  a  judgment  for  $3,000  non  obstante  veredicto. 
The  motion  was  overruled  by  the  court,  Symbs,  J.,  and  the 
plaintiffs  appealed. 

The  opinion  contains  the  facts. 

Chumasero  &  Chadwick,  for  appellants. 

The  complaint  alleged  fraud  on  the  part  of  respondents, 
and  damages  in  the  sum  of  $3,000.  The  answer  denied 
fraud,  but  did  not  deny  the  allegations  of  the  complaint  as 
to  the  damages.    On  the  issue  of  fraud,  the  jury  found  for 
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the  appellants  and  assessed  their  damages  at  $700.  No  evi- 
dence on  behalf  of  appellants  or  respondents  as  to  amount 
of  damages  was  introduced.  After  the  rendition  of  the  ver- 
dict and  before  the  entry  of  judgment,  the  appellants  moved 
for  judgment  for  $3,000,  non  obstante  veredicto^  on  the  fol- 
lowing ground :  Tliat,  as  the  issue  of  fraud  was  for  the 
appellants,  and  there  was  no  denial  in  the  answer  of  the 
amount  of  damages,  the  assessment  of  the  same  for  less 
than  the  amount  averred,  or  at  all,  was  surplusage,  and  the 
court  should  have  entered  judgment  for  $3,000.  Civ.  Prac. 
Act,  §§  65,  66 ;  Toulumne  H.  H,  Co.  v.  Patterson,  18  Cal. 
415 ;  Patterson  y.  My,  19  id.  29 ;  Dimick  v.  Camphell,  31 
id.  240.. 

Laweenoe  &  Hedges,  for  respondents. 
No  brief  on  file. 

Knowlbs,  J.  The  fkcts  presented  in  the  record  of  this  case 
are  as  follows :  The  appellants  purchased  of  the  respond- 
ents a  certain  stock  of  goods.  The  appellants  allege,  in  their  * 
complaint,  that  the  respondents  made  false  and  fraudulent 
representations  as  to  what  said  stock  of  goods  consisted 
of,  in  this :  That  they  represented  that  there  was  in  said 
stock  three  hundred  and  fifty  beaver  cloth  suits  of  clothing, 
and  that  the  said  stock  of  goods,  in  fact,  contained  but  fifty- 
nine  of  said  beaver  cloth  suits ;  that  appellants,  relying 
upon  these  representations  of  respondents,  purchased  said 
stock  of  goods  ;  that  respondents  have  failed  to  deliver  said 
whole  number  of  beaver  suits ;  that  appellants  have  been 
deprived  of  said  goods,  and  of  the  profits  which  they  might 
have  made  by  the  re-sale  of  the  same,  whereby  appellants 
have  been  damaged  in  the  sum  of  $3,000.  The  complaint 
makes  out  a  case  for  damages  for  false  and  fraudulent  rep- 
resentations, as  to  the  contents  of  a  stock  of  goods. 

The  respondents,  in  their  answer,  deny  the  false  and 
fraudulent  representations,  but  fail  to  deny  the  amount  of 
damages  claimed  by  appellants  in  their  complaint. 
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The  cause  was  tried  by  a  jury,  who  returned  a  verdict  for 
appellants,  and  assessed  their  damages  at  !B700. 

The  attorneys  for  the  appellants  moved  for  a  j  udgment 
for  the  sum  of  $3,000,  in  accordance  with  the  uncontro verted 
allegation  in  the  complaint,  claiming  damages  in  that 
sum. 

It  is  contended,  by  the  appellants,  that  the  only  issues 
presented  in  the  case  were,  whether  the  respondents  had 
made  these  false  and  fraudulent  representations,  and  the 
appellants  purchased  the  goods  upon  such  representa- 
tions ;  that  the  amount  of  damages  was  admitted  by  the 
record,  and,  hence,  not  a  subject  for  the  consideration  of  a 
jury ;  that  the  allegation  claiming  the  amount  of  damages 
was  a  material  averment  in  the  complaint,  and  that,  by  the 
provisions  of  our  practice  act,  every  material  allegation  not 
specifically  controverted  by  the  answer  must,  for  the  pur- 
poses of  the  action,  be  taken  as  true. 

This  presents  to  us  the  question  for  our  consideration  in 
this  case.  If  this  is  a  material  averment  within  the  mean- 
ing of  the  practice  act,  in  the  complaint,  then  undoubtedly 
the  position  taken  by  the  appellants  is  correct.  If  it  is  not  a 
material  averment  within  the  meaning  of  that  act,  then  they 
are  wrong,  and  no  error  was  committed  by  the  court  below. 

At  common  law  every  material  allegation  in  the  declara- 
tion, not  put  in  issue  by  the  plea  for  the  purposes  of  the 
action,  was  taken  as  true.  The  failure,  however,  to  plead 
to  the  declaration  did  not,  in  that  practice,  admit  the 
correctness  of  the  amount  of  damages  claimed. 

The  ad  damnum  clause  of  a  common-law  declaration,  in 
which  the  amount  of  damages  was  specified,  was  consid- 
ered only  a  formal  allegation,  and  the  objection  for  any 
defect  in  it  could  be  taken  only  by  a  special  demurrer.  The 
amount  of  damages  which  the  plaintiff  could  recover  de- 
pended upon  the  proof  adduced  upon  the  trial.  A  party 
could  not  recover  more  damages  than  he  claimed,  but  no 
matter  how  much  was  claimed,  he  could  not  recover  more 
than  the  proof  showed  he  was  entitled  to.  The  court  could 
assess  the  damages  or  call  upon  a  jury  to  assess  them. 
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Has  this  been  changed  by  the  Code  i  Has  the  Code  made 
the  ad  damnum  clause  of  a  declaration  a  material  averment  ? 
Is  it  necessary  to  state,  as  one  of  the  facts  constituting  a 
cause  of  action,  the  amount  of  damages  sustained.  If  so, 
then  under  the  Code,  should  the  complaint  fail  to  set  forth  the 
amount  of  damages  sustained,  a  general  demurrer  to  the 
complaint  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  would  be  sustained.  Such  practice,  how- 
ever, we  hold,  would  not  be  correct.  If  a  complaint  sets 
forth  fiEU5ts,  showing  that  a  party  has  been  injured,  the  law 
presumes  that  he  has  been  damaged  to  some  extent.  K  he 
does  not  specify  the  amount  of  damages  sustained,  he  will 
be  entitled  to  nominal  damages.  A  party  need  not  allege 
what  the  law  implies.  If  the  amount  of  damages  or  the 
debt  claimed  was  a  material  averment,  then  an  answer  tra- 
versing this  allegation  would  raise  a  material  issue.  Yet  it 
has  been  held  repeatedly,  since  'the  adoption  of  the  Code, 
that  such  a  traverse  raised  no  material  issue.  The  Code,  in 
prescribing  the  requisites  of  a  complaint,  gives  as  the  third : 
"A  demand  of  the  relief  the  plaintiff  claims  ;  if  the  recov- 
ery of  money  or  damages  be  demanded,  the  amount  thereof 
shall  be  specified." 

This  clause  the  authors  of  our  Qode  intended  as  a  substi- 
tute for  the  ad  damnum  and  concluding  clause  of  a  common- 
law  declaration,  and  the  prayer  for  relief  in  a  bill  in  equity. 
The  allegation  of  damages,  in  the  complaint  in  this  cause, 
is  substantially  the  ad  damnum  clause  of  common-law 
declaration.  True,  there  is  a  demand  for  relief  in  another 
clause.  The  crowding  into  a  complaint  unnecessary  allega- 
tions, however,  wiU  not  make  them  material.  To  give  any 
other  construction  to  this  averment,  in  the  pleading  under 
consideration,  would  render  certain  portions  of  our  Code 
meaningless. 

Section  150  of  the  Code  provides,  that  upon  failure  to 
answer  ^'in  an  action  arising  upon  contract  for  the  direct 
payment  of  money  or  damages  only,"  the  clerk  may  enter 
judgment  for  the  amount  claimed  in  the  summons. 

In  actions  not  upon  contract^  for  the  recovery  of  damages 
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in  whole  or  in  part,  the  court  may  order  the  damages  assessed 
by  a  jury. 

The  plaintiflF  (no  answer  being  filed  at  the  expiration  of 
the  time  prescribed  by  law  for  defendant  to  file  his  answer) 
is  entitled  to  a  default.  A  default  admits  every  material 
allegation  in  a  complaint,  as  eflfectually  as  the  failure  to 
traverse  any  material  specific  allegation  in  the  complaint,  by 
the  answer,  admits  that  allegation.  If  the  damages  claimed 
is  a  material  averment  in  the  complaint,  then  a  default 
admits  its  truth ;  and  why  is  a  court  given  authority  to 
have  the  damages  assessed  by  a  jury  1  The  admission,  if 
one,  is  of  ^record,  and  more  binding  than  the  verdict  of  a 
jury.  The  only  answer  that  we  can  conceive  to  this  is,  that 
the  framers  of  our  Code  did  not  consider  the  averment  of 
damages  sustained  in  a  complaint  a  material  averment,  but 
only  the  moneyed  relief  for  the  wrongs  averred. 

The  case  of  Patterson  v.  JEly,  19  Cal.  28,  cited  by  the 
counsel  for  appellants,  is  not  in  point.  That  was  an 
action  of  ejectment,  and  for  rents  and  profits  for  the  prem- 
ises during  the  period  the  defendant  occupied  them.  The 
plaintiff  alleged  the  value  of  rents  and  profits,  as  it  was 
necessary  for  him  to  do.  The  law  would  not  presume  that 
the  rents  and  profits  were  of  any  value,  unless  they  were 
alleged.  T!he  defendant  failed  to  deny  the  value  of  the 
rents  and  profits,  and  admitted  the  truth  of  the  allegation, 
as  much  as  if  in  an  action  to  recover  the  value  of  goods, 
wares  and  merchandise,  the  plaintiff  should  have  alleged 
the  value  of  the  goods,  and  the  defendant,  should  he  fail 
to  deny  the  value,  would  admit  the  value  alleged.  The 
allegation  of  damages  in  the  complaint  cannot  be  construed 
into  an  allegation  of  the  value  of  the  beaver  suits  not  fur- 
nished, and,  as  we  view  this  action,  it  was  not  necessary  to 
allege  the  value  of  the  beaver  suits.  Their  value  could  be 
proven,  to  show  the  damages  sustained  by  the  false  and 
fraudulent  representations ;  neither  is  this  allegation  of  any 
force,  if  it  can  be  construed  as  an  allegation  for  specific 
damages  for  the  profits  the  plaintiff  might  have  gained  by 
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the  re-sale  of  said  goods.     Such  a  groand  for  specific  dam- 
ages is  too  remote. 

For  the  foregoing  reasons,  the  judgment  of  the  court 
below  is  affirmed. 

JSkcceptions  overrvled. 

Wakren,  C.  J.,  concurred. 
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CASES 

ARGUED  AND  DETERMINED 

IN  THS 

SUPREME  COURT 

AT  THE 

AUGUST  TERM,   1870,    HELD   IN   VIRGINIA   CIT1. 


Present : 
Hon.  HENRT  L.  WARREN,  Chixf  Jubtios. 
Hon.  HIRAM  KN0WLB8,  )  t__^_- 
HoN.  GEORGE  G.  8YMES,)  •'^^^^^™" 


McCoRMiCK,  respondent,  t?.  Largey  et  al.,  appellants. 

Pabtnebship— no  ctccourUing  necessary  if  profit*  are  not  denied.  In  an  action 
to  recover  a  oertaln  sum  as  the  share  of  the  profits  of  a  partnership  transac- 
tion, a  reference  or  accounting  is  not  necessary,  if  the  answer  does  not  deny 
that  such  profits  were  made. 

Deposition— toTien  ceriificaJtt  is  insufficient.  The  certificate  of  a  deposition, 
which  does  not  state  that  the  witness  was  sworn  before  giving  his  evidenoe, 
or  that  it  was  read  to,  or  corrected  by,  the  witness,  is  insufficient. 

Deposition  taken  by  notabt  public  of  a  State.  A  deposition,  which  has 
been  taken  by  a  notary  public  in  any  State,  cannot  be  read  in  evidence  in 
the  courts  of  this  Territory. 

Practice— presumption  in  favor  of  ruling  of  court  below.  If  the  transcript 
does  not  contain  the  certificate  of  a  deposition,  this  court  will  presume  in 
favor  uf  the  court  below  that  such  certificate  is  insufficient,  although  the 
clerk  says  in  a  note  in  the  transcript,  "  Here  follows  the  proper  certificate." 

Deposition— narrative  fom\»  A  deposition,  which  is  taken  in  the  narrative 
form,  is  legal. 
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Appeal/romthe  Ihird  District^  Lewis  arid  Qlarke  Couvty. 

This  action  was  tried  in  the  district  court  in  Lewis  and 
Clarke  county,  in  April,  1870,  and  the  jury  returned  a  ver- 
dict for  McCormick  for  $5,843.75,  on  which  the  court  en- 
tered judgment.  During  the  trial  the  defendants  offered  in 
evidence  the  depositions  of  S.  B.  Rice  and  L.  S.  WUd. 
The  plaintiff  moved  to  suppress  the  portions  of  the  same 
that  were  taken  in  narrative  form.  The  defendants  also 
offered  in  evidence  the  deposition  of  S.  A.  WiUey.  The 
plaintiff  moved  to  suppress  this  deposition,  because  it  was 
taken  by  a  notary  public  in  the  State  of  Vermont,  on  Feb- 
ruary 18,  1869.  The  court,  Knowles,  J.,  sustained  both 
motions,  and  defendants  excepted. 

The  other  facts  are  stated  in  the  opinion. 

Word  &  Spratt,  for  appellants. 

The  pleadings  do  not  support  the  judgment.  It  is  a  rule 
in  chancery,  not  affected  by  our  Code,  that  no  relief  can  be 
granted  for  matters  not  charged  in  the  complaint,  although 
they  may  be  apparent  from  some  parts  of  the  pleadings 
and  evidence.  The  only  issue  submitted  to  the  jury  was 
this :  Whether  or  not  a  partnership  existed  between  the 
parties  ?  When  they  found  this  issue  their  power  ceased. 
Their  finding  for  the  sum  of  $5,843.75  was  outside  of  this 
issue  and  pleadings,  and  absolutely  void.  8  Abb.  Dig.  368 ; 
Kehey  v.  Western^  2  Comst.  606;  Bailey  v.  Ryder,  6 
Seld.  363. 

The  court  erred  in  not  disregarding  that  portion  of  the 
verdict  which  found  for  plaintiff  for  $5,843.75.  It  should 
have  ordered  an  account  to  be  taken  of  the  partnership 
dealings  between  the  plaintiff  and  defendant,  Largey,  in 
accordance  with  the  prayer  of  the  complaint  and  practice 
in  courts  of  equity. 

The  court  erred  in  suppressing  the  depositions  of  Waiey, 
Rice  and  Wild,  and  thereby  excluding  material  evidence 
for  appellants'  defense.  Carpenter  v.  Norris^  20  Cal.  437 ; 
Merle  v.  MaMhews^  26  id.  467 ;  Janson  v.  Brooks,  29  id. 
214;  1  Greenl.  Ev.,  §§  320,  390. 


Digitized  by 


Google 


160  McCoBMiCK  V.  Labgey.  [Aug.  T., 

Appellants^  counsel  also  cited  the  following  authorities  in 
reply  to  those  relied  on  by  respondent :  Civil  Prac.  Act, 
§§  322  to  326  ;  Harper  v.  Minor,  27  Cal.  107 ;  Imcas  v.  San 
Francisco,  28  id.  591 ;  Solomon  v.  Reese,  34  id.  28 ;  Cowmg 
V.  Rodger Sy  34  id.  648;  Putnam  Y.,SampUn,  36  id.  161; 
Sharp  V.  DaugUerty,  33  id.  505. 

Chumasebo  &  Chadwick  and  Woolpolk  &  Toole,  for 
respondent. 

The  respondent's  right  to  one-half  of  the  profits  was  de- 
nied in  the  answer,  but  the  amount  of  the  profits  is  not 
denied ;  it  is  therefore  admitted.  No  accounting  was  neces- 
sary under  the  pleadings.  When  the  jury  found  that  the 
respondent  was  entitled  to  one-half  of  the  prpfits,  the  court 
was  authorized  to  enter  judgment. 

There  was  no  motion  for  a  new  trial  in  the  court  below, 
and  no  exceptions  were  taken  to  the  findings,  which  are  there- 
fore conclusive.  This  court  cannot  go  beyond  the  judgment 
roll  and  the  decree  must  stand,  if  the  findings  support  it. 
Duff  V.  Fisher,  15  Cal.  378 ;  James  v.  Williams,  31  id.  211 ; 
Lucas  V.  San  Francisco,  28  id.  591 ;  2  Danls.  Ch.  Pr.  1330, 
1365 ;  1  Barb.  Oh.  Pr.  446,  465. 

No  finding  as  to  the  amount  due  respondent  was  neces- 
sary to  sustain  the  judgment.  No  issue  being  made  thereon 
by  the  answer,  the  fact  is  immaterial  and  cannot  be  assigned 
as  error.  Swift  v.  Muygridge,  8  Cal.  445 ;  Fox  v.  Fox;  25 
id.  587. 

The  suppression  of  the  depositions  was  not  error.  The 
so-called  depositions  of  Rice  and  Wild  were  simply  affida- 
vits, and  could  not  be  read  as  evidence  upon  the  trial.  The 
deposition  of  WiUey  was  not  taken  according  to  the  statute. 
Civ.  Pr.  Act,  §§  404,  405  ;  Acts  1869,  66,  §  17. 

S  ymes,  J.  This  was  an  action  brought  by  plaintiff  against 
the  defendant,  for  one-half  the  profits  arising  from  the  ful- 
filling of  a  contract  for  supplying  forage  to  the  government. 
The  complaint  alleged  that  defendant  Largey  entered  into  a 
contract  with  N.  S.  Constable,  United  States  quartermaster. 
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to  deliver  several  thousand  pounds  of  oats  and  hay  to  the 
military  posts  of  forts  Shaw  and  Ellis  ;  that  plaintiff  became 
jointly  interested  with  him  in  said  contract,  and  that  the 
profits  arising  from  said  contract  were  $11,687.40,  and  de- 
manded judgment  for  half  that  amount. 

Largey,  only,  appeared  and  answered,  and  denied  that 
plaintiff  was  jointly  interested  with  him  in  the  contract,  and 
admitted  that  he  had  agreed,  on  condition  that  plaintiff 
would  procure  and  execute  the  necessary  bond  to  the  United 
States  quartermaster,  for  the  faithful  performance  of  the 
contract,  and  devote  time  and  attention  to  buying  grain,  and 
furnish  some  of  the  money  to  purchase  same,  he  might 
become  jointly  interested  with  him,  and  alleged  that  plain- 
tiff  did  not  furnish  the  bond  or  perform  said  conditions, 
and  denied  his  right  to  any  interest  in  the  profits. 

The  case  was  tried  at  the  March  term,  1869,  an3t  a  verdict 
found  for  plaintiff  for  the  sum  of  $6,843.75,  and  the  jury 
specially  found  that  plaintiff  and  defendant  Largey  entered 
into  a  copartnership  to  fulfill  the  contract  Largey  had  made 
to  supply  the  government  with  forage,  and  that  said  plain- 
tiff and  defendant  Largey  sublet  said  contract  to  defendants, 
Kirkendale  and  McAdow,  to  be  by  them  performed. 

The  errors  assigned  are:  1.  That  the  court  erred  in  not 
disregarding  that  portion  of  the  verdict  which  found 
$0,843,75  for  plaintiff,  and  ordering  an  account  to  be  taken 
of  the  partnership  dealings.  2.  That  the  court  erred  in  sup- 
pressing depositions  offered  in  evidence  by  defendants. 

The  amount  of  profits  alleged  by  plaintiff  to  have  resulted 
from  the  joint  or  copartnership  transaction  was  not  denied 
in  the  answer.  The  only  issue  raised  by  the  pleadings  was, 
whether  or  not  plaintiff  and  defendant  Largey  were  jointly 
interested  in  the  contract,  and  plaintiff  entitled  to  one-half 
the  profits  arising  therefrom.  The  jury  found  specially  for 
the  plaintiff  on  this  issue,  and  found,  further,  in  accordance 
with  all^ations  of  complaint,  that  as  partners,  they  sublet 
the  contract ;  and,  in  the  general  verdict,  found  for  the 
plaintiff  half  the  amount  alleged  in  the  complaint  to  have 
arisen  from  the  joint  transaction.  The  plaintiff  did  not  ask 
Vol.  L— 21. 
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for  an  accounting,  but  alleged  a  single  transaction  to  have 
taken  place  between  him  and  defendant ;  that  the  same  was 
entirely  closed ;  that  the  profits  arising  therefrom  amounted 
to  $11,687.50,  and  ask  judgment  for  $5,843.75,  his  share 
under  the  partnership.  Sections  182  and  183  of  the  Civil 
Code  provides  when  a  reference  may  be  ordered,  but  in  no 
case  is  it  mandatory  that  there  shall  be  a  reference.  There 
was  no  occasion  for  a  reference  in  this  case ;  there  were  no 
partnership  or  other  accounts  to  be  examined ;  there  was  no 
dispute  as  to  the  amount  of  profits  arising  from  the  fulfilling 
of  the  contract.  The  jury,  after  finding  specially  that  the 
parties  were  jointly  interested,  found,  in  their  genei*al  ver 
diet  for  the  plaintiff,  half  the  amount  admitted  to  have  arisen 
from  the  joint  transaction  which  had  been  closed.  The  court 
could  have  rendered  judgment  for  said  amount  on  the  special 
findings  of  the  jury,  and  pleadings,  without  the  general 
verdict,^  the  amount  not  being  denied  in  the  answer.  Fox 
V.  Fox,  25  Cal.  587. 

The  certificate  attached  to  the  deposition  of  S.  A.  Willey  is 
not  sufficient ;  it  does  not  state  that  the  witness  was  sworn  be- 
fore giving  his  evidence,  nor  that  it  was  read  to  the  witness  or 
corrected  by  him,  and  the  deposition  was  taken  out  of  this  Ter- 
ritory in  the  State  of  Vermont,  by  a  notary  public,  which 
officer  could  not  take  depositions  out  of  this  Territory  to  be 
used  therein;  and,  if  empowered,  there  is  no  certificate 
attached  that  he  was  a  notary  public,  duly  commissioned 
and  qualified  to  act  as  such.  Civil  Code,  §§  404,  405,  408. 
In  the  bill  of  exceptions,  excepting  to  the  suppressing  of 
the  depositions  of  Rice  &  Wild,  there  is  no  certificate  of  the 
officer  attached.  The  clerk  puts  a  note  in  the  transcript,  say- 
ing '*  here  follows  the  proper  certificate,"  but  the  court,  from 
this,  cannot  say  that  there  was  a  proper  certificate,  and 
will  presume,  in  favor  of  the  court  below,  that  there  was 
not. 

The  bill  of  exceptions,  to  suppressing  the  depositions, 
states  that  they  were  objected  to  because  taken  in  the  narra- 
tive form,  and  that  the  court  sustained  this  objection.  We 
are  acquainted  with  no  rule  of  law  which  prevents  deposi- 


Digitized  by 


Google 


1870.]  Morgan  v.  Reynolds.  163 

tions  being  taken  in  the  narrative  form.  A  witness  stating 
all  he  may  know  of  the  matters  in  issue  in  a  case,  in 
answer  to  one  question,  would  be  as  legal  as  if  he  told  it  in 
answer  to  many,  and  better  than  to  allow  numerous  ques- 
tions, which,  although  legal,  may  tend  to  inform  the  witness 
the  answers  sought.  The  court  erred  in  giving  this  as  a 
reason  for  suppressing  the  depositions,  but  the  error  does 
not  affect  the  judgment  from  any  thing  seen  in  the  transcript. 

Exceptions  overruled. 


Morgan  et.  al.,  respondents,  v.  Reynolds,  appellant. 

Bkpi^evin— measure  of  damages— inieresL  In  an  action  in  the  nature  of  r^ 
plevin,  to  recover  certain  moles  and  harness,  a  partj  is  entitled  to  the 
property,  and  the  value  of  its  use,  from  the  time  he  was  deprived  of  it  to 
the  daj  of  trial.  Legal  interest  on  their  value,  during  the  period  of  deten- 
tion, is  not  the  measure  of  damages. 

Beplevin—  excessive  damages.  In  this  oaae  the  amount  of  damages  was  not 
excessive. 

Appeal  frcym,  the  Third  District^  Lewis  and  ClarJce  County. 

On  December  4,  1869,  Morgan  and  Embody  commenced 
this  action  to  recover  the  possession  of  two  mules  and  har- 
ness, or  the  value  thereof,  and  "|6  for  each  day  the  same 
were  detained,"  and  $100  further  damages.  In  April.  1870, 
the  jury  rendered  a  verdict  for  plaintiffs  for  the  delivery  of 
the  property  valued  at  $200,  and  also  $204  damages.  Rey- 
nolds obtained  possession  of  the  property  on  November 
30,  1869. 

Defendant  moved  for  a  new  trial  upon  three  grounds : 
misconduct  of  the  jury,  excessive  damages,  and  insuffi- 
ciency of  the  evidence  to  justify  the  verdict.  The  motion 
was  overruled  by  the  court,  Symes,  J-,  and  defendant  ap- 
pealed. 

The  other  facts  appear  in  the  opinion. 

Smith  &  Cullen,  for  appellant. 

In  an  action,  either  on  contract  or  tort,  damages  can  only 
be  assessed  up  to  the  time  of  the  commencement  of  the  suit. 
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and  if  the  jury  assess  damages  up  to  the  time  of  the  trial 
of  the  case  it  is  error.  Powers  v.  Ware^  4  Pick.  107 ;  Pierce 
V.  Woodward,  6  id.  207 ;  Leffingwell  v.  Elliott,  10  id.  204. 

Damages  arising  subsequent  to  the  commencement  of  the 
suit  could  only  be  recovered  therein  by  filing  a  supple- 
mental complaint.  Civ.  Prac.  Act,  §  67.  When  the  judg- 
ment rendered  is  for  a  larger  sum  than  that  claimed  in  the 
complaint,  it  is  sufficient  ground  for  a  new  trial.  Billiard 
on  New  Trials,  433,  §  5. 

An  application  for  a  new  trial,  on  the  ground  of  excessive 
damage,  is  most  favorably  considered  in  a  case  for  a  tort 
done  to  property,  when  there  is  a  definite  basis  for  the 
calculation  of  damages.  Hilliard  on  New  Trials,  436, 
§§  14,  16. 

The  measure  of  damages  in  an  action  for  the  recovery 
of  specific  personal  property,  is  the  value  of  the  property 
between  the  taking  of  the  same  and  the  commencement  of 
the  action,  together  with  damages  for  its  detention,  which 
damage  is  the  legal  interest  on  the  value  of  the  property. 
Sedgw.  on  Dam.  582 ;  NicJcerson  v.  Chatterton,  7  Cal.  668 ; 
Seaver  v.  King,  9  id.  562 ;  Morris  on  Replev.  193. 

Lawrence  &  Hedges,  for  respondents. 

No  affidavit  accompanies  the  record  on  appeal  of  any  mis- 
conduct of  the  jury.  Civ.  Prac.  Act,  §  194 ;  Branger  v. 
Chevalier,  9  Cal.  362. 

The  evidence  shows  that  the  property  was  detained  one 
hundred  and  thirty  days ;  that  possession  was  obtained  by 
fraud,  and  held  by  violence ;  and  that  the  use  of  the  same 
to  respondents  was  worth  $4  and  $5  per  day. 

In  this  action  the  judgment  may  be  for  more  than  the 
value  of  the  property,  if  it  be  within  the  ad  damnum  of 
the  complaint.  The  value  of  the  property  is  only  one 
predicate  of  the  recovery.  Coghill  v.  Boring,  15  Cal.  218. 
Proof  of  damages  in  an  action  sounding  in  tort  may  extend 
to  all  facts  which  occur  and  grow  out  of  tlfe  injury  up  to 
the  day  of  the  verdict.     2  Greenl.  Ev. ,  §§  260,  268, 268a,  635a. 

Exemplary  damages  may  be  assessed.     Sedgw.  on  Dam. 
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516  to  640.  The  judgment  determines  the  time  of  the  deten- 
tion, and  the  damages  sustained.  Civ.  Prac.  Act,  §  177; 
JBdgar  McOiUchen,  9  Mo.  768. 

Knowles,  J.  This  is  an  action  of  claim  and  delivery  of 
personal  property.  The  plaintiffs  brought  suit  to  recover 
the  possession  of  two  mules  and  harness,  which  they  allege 
the  defendant  wrongfully  and  fraudulently  obtained  posses- 
sion of,  and  unlawfully  detains  the  same  from  plaintiffs' 
possession,  and  for  damages  for  the  unlawful  taking  and 
detention  thereof.  The  case  was  decided  in  the  court  below, 
for  plaintiffs. 

Defendant  moved  for  a  new  trial,  which  was  overruled  by 
the  court,  from  which  ruling  the  defendant  appeals  to  this 
court. 

There  are  only  two  assignments  of  error  discussed  in  the 
brief  of  appellants,  and  these  are  the  only  ones  I  think  it 
necessary  to  consider.  The  first  one  is,  that  the  jury  com- 
mitted an  error  in  estimating  the  amount  of  damages 
awarded  the  plaintiffs,  the  value  of  the  use  of  the  mules 
and  harness,  from  the  date  at  which  the  defendant  obtained 
possession  of  them  to  the  day  of  the  trial  of  the  cause.  I 
do  not  think  this  was  eiTor.  The  plaintiffs  were  entitled  to 
the  value  of  the  use  of  these  mules  and  harness.  It  is  true 
that,  in  actions  in  the  nature  of  trover,  the  value  of  the 
article  converted,  together  with  legal  interest  thereon  from 
the  time  of  conversion,  is  the  true  measure  of  damages.  In 
trover  the  plaintiff  seeks  to  recover  a  moneyed  judgment, 
and  it  would  be  proper  to  aUow  him  only  the  value  of  the 
use  of  that  money  which  the  law  declares  to  be  legal  inter- 
est. This  is,  however,  an  action  in  the  nature  of  replevin. 
The  plaintiffs  seek  to  recover,  primarily,  the  specific  property 
detained,  and  it  would  seem  to  me  to  be  but  just  that  he 
should  recover  the  value  of  the  use  of  the  property  so  de- 
tained as  compensation.  Greenleaf,  in  his  work  on  Evi- 
dence, vol.  2,  p.  276,  says :  They  (that  is  damages)  ^should 
be  precisely  commensurate  with  the  injury,  neither  more 
nor  less,  and  this,  whether  it  be  to  his  person  or  estate." 
To  be  sure,  these  damages  must  always  be  the  natural 
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and  proximate  consequence  of  the  wrongful  act  com- 
plained of. 

What  more  proximate  consequence  of  the.  wrongful  de- 
tention of  these  mules  can  there  be,  than  that  the  plaintiff 
was  deprived  of  the  use  of  them  ?  It  is  the  immediate  and 
natural  consequence  of  the  detention.  The  defendant  claims 
that  legal  interest,  on  the  value  of  mules  and  harness,  is  all 
that  the  plaintiffs  are  entitled  to  recover.  This  would  be 
an  unjust  rule  When  money  is  sought  it  is  proper  enough. 
It  does  not  wear  out  with  use,  or  grow  old ;  while  animals 
of  burden  do  both,  and  thus  by  use  their  value  is  being 
constantly  diminished.  The  rule  that  applies  to  an  action 
for  money  should  not  then  apply  in  this  case. 

I  find  in  Sedgwick  on  the  Measure  of  Damages  (pp.  528, 
629)  that  in  Maryland  and  Texas  damages  for  the  value 
of  the  hire  of  slaves  were  awarded  in  similar  actions  to  this. 
And  also  in  note  second,  same  authority,  that  in  the  case  of 
Butler  V.  Mehrling^  16  HI.  488,  the  rule  was  laid  down  that 
in  actions  of  replevin  the  value  of  the  use  of  the  property 
is  the  true  measure  of  damages  and  not  the  value  of  the 
property  alone.  I  am  aware  that  a  different  rule  from  this 
was  expressed  in  Dorsey  v.  Manlove,  14  Cal.  553.  This 
point,  however,  was  not  really  presented  to  that  court  in 
that  case  for  decision.  The  real  question  was,  whether  the 
damages  proved  by  the  plaintiff  were  not  too  remote,  and 
upon  that  point  it  can  unquestionably  be  sustained.  There 
is  one  other  consideration  to  be  considered  in  that  case, 
namely,  that  really  the  action  was  more  in  the  nature  of 
trover  than  replevin,  for  it  appears  that  the  defendant  had 
sold  the  horses  in  controversy.  In  trover  the  rule  therein 
declared  is  undoubtedly  correct.  It  was  not  only  proper 
that  the  plaintiffs  should  recover  the  value  of  the  use  of  the 
mules,  but  that  they  should  recover  it  up  to  the  time  of 
trial. 

In  actions  for  the  recovery  of  money  the  plaintiff  always 
recovers  as  damages  the  legal  interest  on  the  money  up  to 
the  time  of  trial.  In  trover  it  is  almost  a  universal  rule  that 
the  plaintiff  recovers  interest  from  the  time  of  conversion 
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up  to  the  time  of  trial.  See  Sedgwick  on  Measure  of  Dam- 
ages, 517,  518  and  notes.  The  case  of  Dorsey  v.  Manlove, 
cited  above,  lays  down  the  rule  for  the  measure  of  damages 
as  follows  :  "The  value  of  the  horses  sold  by  the  defendant 
together  with  legal  interest  up  to  the  time. of  trial."  In 
Greenleaf  on  Evidence,  vol.  2,  section  268,  in  treating  gen- 
erally of  trespass,  it  is  said  :  "And  it  is  further  to  be  ob- 
served that  proof  of  actual  damages  may  extend  to  all  facts 
which  occur  and  grow  out  of  the  injury,  even  up  to  the  day 
of  the  verdict."  If  in  actions  of  this  character  the  rule  is 
as  above,  I  cannot  see  why  any  different  rule  should  be 
made  in  replevin.  In  the  Texas  case,  cited  in  Sedgwick  on 
Measure  of  Damages,' referred  to  above,  I  find  the  follow- 
ing :  "  Damages  for  the  hire  should  be  computed  from  the 
time  of  the  demand  to  the  rendition  of  judgment."  This 
was  an  action  for  the  recovery  of  a  slave  and  for  his  wrong- 
ful detention.  I  do  not  think  there  can  be  much  doubt  of 
this  rule. 

The  second  error  assigned  I  shall  notice  is,  that  the  dam- 
ages were  excessive.  The  evidence  shows  that  the  defend- 
ant wrongfully  got  possession  of  the  mules.  From  the  time 
of  the  getting  possession  until  the  time  of  trial  there  were 
more  than  one  hundred  days.  The  defendant  had -posses- 
sion of  the  mules  all  this  time.  The  only  positive  evidence 
as  to  the  value  of  the  use  of  the  mules,  fixed  it  at  from  $4 
to  $5  per  day.  The  jury  assessed  the  damages  at  $204. 
Tliey  must  have  estimated  the  value  of  the  use  of  the  mules 
at  less  than  two  dollars  per  day. 

In  the  case  of  Dorsey  v.  Manlove^  referred  to  above,  much 
is  said  in  relation  to  punitive  or  exemplary  damages. 
Without  stopping  to  discuss  whether  they  would  be  al- 
lowed in  such  a  case  as  this,  I  may  say  if  they  were  the 
damages  assessed  by  the  jury,  are  very  moderate,  as  there 
were  many  aggravating  circumstances  connected  with  the 
obtaining  possession  of  the  property  in  dispute  and  the 
persistent  detention  of  the  same. 

The  judgment  of  the  court  below  is  aflBrmed. 

Exceptions  overruled. 
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Thobp,  respondent,  v.  Woolman,  appellant. 

Statutory  construotiok— 8tott«te  regulating  irrigaUon— award  of  commis- 
sioners void.  The  powers  opnf erred  on  oommlBsioaers  to  apportion  water 
under  the  fourth  section  of  the  act  "  to  protect  and  regulate  the  irrigation 
of  land  in  Montana  Territory,"  approved  January  12, 1865,  are  judicial,  and 
cannot  be  granted  by  the  legislative  assembly.  The  award  of  such  commis- 
sioners is  void. 

Statutory  construction — statute  regulating  irrigation — doctrine  qf  appropri- 
ation. The  act  regulating  irrigation  in  this  Territory  recognizes  the  doc- 
trine of  the  appropriation  of  water  for  irrigation,  but  limits  the  right  and 
quantity  to  certain  persons. 

Right  or  first  locator  ov  land.  Law  and  equity  give  the  first  locator  of 
land  and  claimant  of  water  a  sufficient  quantity  of  water  to  irrigate  his 
land. 

Appeal  from  the  Third  District^  Lewis  and  Clarke 
County. 

In  this  action,  Thorp  and  Woolman  filed  their  agreed 
statement  of  facts  in  the  district  court  for  Lewis  and  Clarke 
county,  on  March  14,  1870.  The  attorneys  of  the  parties 
also  filed  a  stipulation  "that  the  above  agreed  statement  is 
made  with  reference  to  the  settled  customs  and  usages  of 
Montana  Territory,  of  which  we  desire  that  the  court  shall 
take  judicial  notice."  On  June  10,  1870,  the  court,  Symes, 
J.,  signed  a  decree  in  favor  of  Thorp,  and  Woolman  ap- 
pealed. 

Section  4  of  the  act  approved  January  12,  1865,  which  is 
referred  to  by  counsel  and  the  court,  is  as  follows : 

Seo.  4.  That  in  case  the  volume  of  water  in  said  stream  or 
river  shall  not  be  sufficient  to  supply  the  continual  wants 
of  the  entire  country  through  which  it  passes,  then  the  near- 
est justice  of  the  peace  shaH  appoint  three  commissioners, 
as  hereinafter  provided,  whose  duty  it  shall  be  to  apportion, 
in  a  just  and  equitable  proportion,  a  certain  amount  of  said 
water,  upon  certain  alternate  weekly  days,  to  different 
localities,  as  they  may  in  their  judgment  think  best  for  the 
interest  of  all  parties  concerned,  and  with  a  due  regard  to 
the  legal  rights  of  all." 

The  opinion  contains  the  other  facts. 
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Shobeb  &  LowBY,  for  appellant. 

Appellant  relies  upon  the  statute  of  the  Territory.  Acts 
1865,  367,  368,  369. 

WooLFOLK  &  TooLE,  for  respondent. 

The  courts  of  the  Territory,  like  those  of  California,  hold 
that  rights  to  water  are  determined  by  priority  of  appropri- 
ation. Has  the  statute  referred  to  by  appellant  changed 
this  rule  i  In  controversies  between  minors  and  ranchmen, 
this  doctrine  of  priority  prevails  and  should  be  of  general 
application.  The  appellant's  interpretation  of  this  statute 
makes  prior  appropriation  of  no  avail.  The  whole  of  the 
statute  must  be  construed  together,  and  custom  and  usage 
must  be  considered  to  ascertain  the  intention  of  the  legisla- 
ture- Sedgw.  Stat.  Law,  231  to  239 ;  Jackson  v.  Gumaer^ 
2  Cow.  567;  M'*  Keen  v.  Delancy^  5  Cr.  22;  ChiUerton 
V.  Mead,  22  Cal.  95. 

Sections  1  and  4  must  be  construed  together.  Can  all 
the  ranchmen  upon  a  stream  insist  that  the  water  thereof 
shall  be  divided  among  all  of  them,  without  regard  to  the 
time  of  their  settlement?  The  water  granted  by  section 
1  of  the  statute  would  be  taken  by  others,  and  the  first 
locator  would  not  have  water  to  the  "  full  extent  of  the  soil." 
There  is  nothing  in  section  4  which  provides  that  priority 
shall  not  prevail,  or  that  the  water  shall  be  equally  divided. 
The  commissioners  are  to  apportion  the  water  in  a  "just 
and  equitable  proportion,"  and  with  a  due  regard  to  "legal 
rights."  The  object  of  this  statute  was  to  save  litigation 
with  regard  to  water  rights,  and  the  commissioners  are 
made  a  new  tribunal  to  settle  controversies.  The  organic 
act  vests  judicial  power  in  certain  officers.  This  statute 
vests  it  in  commissioners.  Being  clearly  in  yiolation  of  the 
organic  act,  it  is  void.  Organic  Act,  §  9  ;  People  v.  Collins, 
19  Wend.  5Q\  French  v.  Teschemdker,  24  Cal.  518 ;  Bur  son 
V.  Cowles,  25  id.  535 ;  Reed  v.  Omnibus  H.  JR.  Co.,  33  id. 
212. 

The  court  should  act  as  a  legislator  if  the  statute  is 
ambiguous.    Sedgw.  Statutory  Law,  294. 
Vol.  1—22. 
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If  a  statute,  which  confers  a  new  right  and  remedy,  is 
void,  the  right  and  remedy  fall  with  the  statute.  State 
V.  Poulterer^  16  Cal.  615,  and  cases  cited ;  Ahny  v.  Harris^ 
5  Johns.  175. 

Knowles,  J.  This  cause  was  presented  to  the  court 
below  on  an  agreed  statement  of  facts.  It  appears,  from 
this,  that  the  respondent  and  appellant  each  owned  a  ranch 
on  Prickly  Pear  creek.  That  of  the  appellant's  was  higher 
up  the  creek  than  that  of  respondent's.  The  respondent 
first  located  his  ranch,  and,  at  the  same  time,  claimed  three 
hundred  inches  of  water  in  this  creek  for  the  purposes  of 
irrigating  his  land.  In  1869,  owing  to  a  drouth,  this  was 
all  the  water  there  was  in  this  creek,  and  this  much  was 
necessary  to  irrigate  the  land  of  respondent.  The  appel- 
lant then  applied  to  the  nearest  magistrate,  in  accordance 
with  the  provisions  of  "An  act  to  protect  and  regulate  the 
irrigation  of  land  in  Montana  Territory,"  approved  Jan- 
uary, 1865,  for  the  appointment  of  three  commissioners  to 
apportion  what  water  there  was  in  the  creek  between  him 
and  respondent.  This  commission  met,  and  awarded  one- 
half  of  the  water  to  appellant,  leaving  the  respondent  the 
other  half. 

The  respondent  asks  a  decree  against  the  appellant  for 
three  hundred  inches  of  water.  The  case  may  be  said  to 
be  an  action  to  quiet  title,  presented  to  the  court  upon  these 
facts.  The  court  below  gave  judgment  to  the  respondent 
for  three  hundred  inches  of  water.  From  this  judgment 
the  appellant  appeals  to  this  court. 

The  first  question  presented  is  this  award  of  the  commis- 
sion. The  powers  given  this  commission  by  the  act  under 
which  they  conducted  their  proceedings  are  clearly  judicial. 
They  are  empowered  by  it  to  apportion  the  waters  in  a  just 
and  equitable  proportion.  This  required  them  to  determine 
what  was  just  and  equitable  between  these  parties.  In  the 
next  place  the  apportionment  was  to  be  made  with  a  due 
regard  to  the  legal  rights  of  all.  This  required  of  them  to 
determine  what  these  legal  rights  were.     The  organic  act  of 
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this  Territory,  which  is  its  fundamental  law,  limits  the 
powers  of  legislation,  vests  judicial  power  in  a  supreme 
court,  district  courts,  probate  courts,  and  in  justices  of  the 
peace.  No  tribunal  which  does  not  belong  to  one  of  these 
classes  is  legal.  As  this  commission  cannot  claim  to  belong 
to  either  one  of  these,  it  was  a  tribunal  exercising  judicial 
authority  without  legal  warrant,  and  its  acts  are  void.  The 
appellant  gained  no  rights  whatever  by  virtue  of  this  award. 

It  is  not  necessary  for  the  court  to  determine,  in  this  case, 
whether  or  not  the  doctrine  of  appropriation  applies  to 
ranchmen  as  well  as  to  miners,  concerning  water  rights, 
for  the  statement  of  facts  shows  that  the  ranch  of  appellant 
was  above  that  of  the  respondent,  and  that,  at  the  time  this 
dispute  arose,  three  hundred  inches  of  water  was  flowing 
do^n  the  creek -by  appellant's  ranch,  which  clearly  indi- 
cates that  the  water  had  not  been  taken  out  of  the  creek 
above  it.  As  a  riparian  proprietor  the  respondent  would 
be  entitled  to  have  the  waters  of  the  creek  flow  down  its 
accustomed  and  natural  channel  undiminished  in  quantity, 
and,  below  appellant's  ranch,  could  divert  the  same  for 
purposes  of  irrigation  as  against  him.  The  counsel  for 
appellant,  in  their  brief,  say  they  claim  their  rights  by  virtue 
of  the  above  statute.  There  are  many  reasons  for  holding 
that  this  very  statute  recognizes  or  establishes  the  doctrine 
of  appropriation  of  water  for  irrigation,  limiting,  however, 
the  right  to  appropriate  to  persons  owning  land  upon  the 
banks  of  the  stream  from  which  tlie  same  is  taken,  and 
also  limiting  the  quantity  of  water  he  can  appropriate  to 
what  is  necessary  to  irrigate  his  land.  The  permission 
given  by  that  act  to  take  water  out  of  its  natural  channel 
for  purposes  of  irrigation,  where  it  damages  land  holders 
below  the  point  where  the  water  is  diverted,  is  incompatible 
with  the  common-law  doctrine  in  the  case  of  riparian  pro- 
prietors.. 

Section  4  of  the  act  I  do  not  think,  in  any  way,  mili- 
tates against  this  view.  Any  tribunal,  governed  by  the 
established  principles  of  law,  making  an  apportionment  of 
water  in  accordance  with  what  is  just  and  equitable,  would 
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be  compelled  to  hold  that  the  one  who  first  located  the  land, 
and  claimed  the  water,  was  entitled  to  sufficient  to  irrigate 
his  land ;  for  equity  declares  that  he  who  is  first  in  time  is 
first  in  right. 

In  this  case  the  respondent  was  first  in  time,  and,  giving 
the  construction  to  the  statute  indicated  above,  under  it  he 
would,  undoubtedly,  be  entitled  to  the  water  in  dispute. 

For  these  reasons  the  judgment  of  the  court  below  is 

affirmed,  with  costs. 

Exceptions  overruled. 


Gerber,  respondent,  v,  Stuart  et  al.,  appellants. 

Makes  OF  PROMissoBT  NOTE— proo/  of  agency— inixniion  of  parties.  In  aa 
action  against  a  person  who  signed  a  promissory  note,  '*  Jas.  Stuart,  Gren. 
Mang.  &;  Supt.  St.  L.  &;  M.  M.  Co.,"  the  defendant's  personal  liabilitj  wiU 
not  be  presumed ;  and  he  can  introduce  evidence  showing  that  he  made  the 
note  for  the  mining  company,  of  which  he  was  the  agent,  and  that  it  was 
the  intention  of  all  the  parties  that  the  company  should  pay  the  note,  and 
that  he  was  not  to  be  held  liable  thereon. 

Parol  contract— name  of  principal.  The  name  of  the  principal  need  not 
appear  in  the  body  of  a  parol  contract. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  Qounty. 

On  June  26,  1869,  Gerber  commenced  this  action  against 
Saunders  and  Stuart,  upon  a  promissory  note.  Stuart 
filed  a  separate  answer  on  July  12, 1869.  On  motion  of  the 
plaintiflT,  the  court,  Warren,  J.,  struck  out  parts  of  this 
answer.  On  July  16, 1869,  Stuart  filed  his  amended  answer. 
On  motion  of  the  plaintiff,  the  court  ordered  parts  of  the 
same  to  be  struck  out.  On  July  19,  1869,  Stuart  filed  his 
second  amended  answer.  The  plaintiff  then  moved  to  strike 
this  answer  from  the  files,  and  assigned  among  other  rea- 
sons therefor,  that  the  answer  was  sham  and  irrelevant  and 
no  defense.  The  court  sustained  the  motion  and  rendered 
judgment  for  plaintiff  for  $5,481,  and  Stuart  appealed. 

The  pleadings  are  contained  in  the  opinion. 
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WooLFOLK  &  Toole,  for  appellants. 

The  court  erred  in  striking  out  the  first  and  second  answers 
of  Stuart..  An  agent  is  not  liable  personally  in  contracts  not 
under  seal,  where  the  name  of  the  principal  and  fact  of 
agency  are  disclosed,  however  informally  it  may  be  ex- 
pressed. If  the  principal's  name  does  not  appear,  it  may 
be  proved  that  the  party  dealing  with  the  agent  knew  the 
principal.  Sayre  v.  Nichols,  7  Cal.  542 ;  BrocJcway  v.  AUeUy 
17  Wend.  40*  Story's  Agency,  §  160  a;  2  Am.  Lead.  Cas. 
380 ;  Story's  Prom.  Notes,  §  69. 

Where  the  signature  of  the  party  indicates  that  he  was 
signing  for  another,  although  it  be  the  apparent  obligation 
of  the  agent,  parol  evidence  is  admissible  under  modern 
authorities  to  establish  the  liability  of  the  principal  and 
release  the  agent.  Brannan  v.  Mesick,  10  Cal.  95 ;  Mich- 
ardson  v.  ScoU  River  W.  &  M.  Co.,  22  id.  160 ;  Ang.  &  A 
Corp.,  §  296. 

An  agent  of  a  corporation  sued  on  a  note  can  show  by 
evidence  that  the  credit  was  given  to  the  corporation  and 
not  himself.    2  Am.  Lead.  Cas.  632. 

An  agent  having  authority  to  bind  his  principal,  and 
executing  this  authority,  is  not  personally  liable.  The  facts 
eet  up  in  the  answer  render  the  corporation  liable  to  respond- 
ent, and  consequently  release  the  agent.  Ang.  &  A.  Corp., 
§296. 

Whenever  a  state  of  facts  would  maintain  an  action  in 
equity,  the  same  facts  can  be  pleaded  as  a  defense  under 
our  practice.  K  Stuart  is  not  permitted  to  prove  the  facts 
set  up  in  his  first  and  second  answers,  the  express  agree- 
ment of  the  parties  is  violated. 

The  court  erred  in  striking  out  the  third  answer.  Stuart 
had  a  right  to  prove  that  certain  words  changing  his  lia- 
bility were  omitted  from  the  note  by  mistake.  Hathaway 
V.  Brady,  23  Cal.  121 ;  8la(yy  v.  AlloU,  1  Law  Times,  84. 

Shober  &  LowRY,  for  respondent. 
Where  a  promissory  note  is  signed  by  two  persons  in  the 
same  manner,  one  of  them  cannot  set  up  a  defense  that  he 
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was  only  surety.  If  a  note  is  signed  by  a  person  with,  the 
words  "agent  or  superintendent "  added,  these  words  are 
merely  a  description  of  the  person,  who  is  personally  liable. 
Story's  Ag.,  §§  155  to  159 ;  Stackpole  v.  Arnoldj  11  Mass. 
29 ;  Bentz  v.  Stanton,  10  Wend.  271. 

No  person  is  considered  an  agent  of  another  unless  he 
stipulates  for  his  principal  by  name,  and  states  his  agency 
in  the  instrument  he  signs.     Story's  Prom.  Notes,  §§  66,  74. 

The  maker  of  a  promissory  note  is  bound  by  the  contract 
he  signs.  Aud  v.  Magruder,  10  Cal.  289 ;  Krutzer  v.  Mill^ 
9  id.  23.  No  action  could  be  maintained  on  this  note  against 
any  persons  except  Saunders  and  Stuart,  and  Stuai-t  is 
estopped  from  setting  up  a  liability  in  any  other  person. 

The  note  sued  upon  is  a  joint  and  several  contract. 
There  is  no  ambiguity  upon  the  face  of  the  note.  The  posi- 
tion of  appellants,  if  correct,  would  permit  oral  testimony 
to  vary  the  terms  of  a  written  contract.  Hemmenway  v. 
Stone,  7  Mass.  68 ;  1  Pars,  on  Cont.  11 ;  1  Greenl.  Ev.,  §  276. 

The  third  answer  was  properly  stricken  from  the  files. 
It  was  filed  without  leave  of  court,  notice  or  meritorious 
showing.     Civ.  Prac.  Act,  §  68. 

This  appeal  was  taken  for  delay.  Respondent  claims 
damages  therefor  under  the  statute.  Civ.  Prac.  Act,  §  329  ; 
Micketson  v.  Compton,  23  Cal.  649 ;  NixikerBon  v.  Calif  or- 
nia  S.  Co.,  10  id.  520. 

Symes,  J.  This  was  an  action  on  a  promissory  note  by 
plaintiif,  assignee,  against  the  defendants,  makers.  The 
cause  was  tried  before  the  third  judicial  district  court,  for 
Lewis  and  Clarke  county,  at  the  July  term,  1869,  and  judg- 
ment rendered  on  the  pleadings  after  the  separate  amended 
answer  of  James  Stuart  was  stricken  from  the  files,  and 
appeal  taken  from  the  judgment  roll. 

The  question  presented  is,  whether  the  new  matter  set  up 
in  the  answer  and  amended  answer,  which  was  stricken  from 
the  files,  if  proved,  would  constitute  a  legal  defense. 

The  complaint  declared  on  the  note  in  the  usual  form, 
setting  out  a  copy  as  follows,  to  wit : 
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"$4,300. 

"  Phillippsburg,  Deer  Lodge  County,     ) 
Montana  Territory,  August  31,  1868.  ) 
"Thirty  days  after  date,  for  value  received,  I  promise  to 
pay  Donald  Chrisholm  or  order,  at  Phillippsburg,  the  sum 
of  forty-three  hundred  dollars,  with  interest  at  the  rate  of 

five  per  cent  per  month  until  paid. 

"COLE  SANDERS. 

( $SiM  U.  8.  stamp  • 
I  duJy  canceled,    f 

"  James  Stuart, 

*'  Oen.  Manag.  and  Supt  St.  Lo,  ds  M.  M.  CoP 
Indorsed :  Donald  Chrisholm,  November  4,  1868. 

And  alleged  that  on  the  4th  of  November,  1868,  said 
Donald  Chrisholm  transferred  and  delivered  said  note,  duly 
indorsed,  to  plaintiff,  who  was  owner  and  holder  thereof; 
that  no  part  had  been  paid  except  the  sum  of  $784,  and 
demanded  judgment  for  $5,484  and  costs. 

The  separate  and  amended  answer  of  defendant  Stuart 
contains  a  general  denial,  and  sets  up  that  at  the  time  of  the 
execution  of  the  note  he  was  *' general  manager  and  super- 
intendent of  the  St.  Louis  and  Montana  Mining  Company," 
a  corporation  created  by  the  laws  of  the  State  of  Missouri ; 
that  he  executed  said  note  in  his  said  capacity  of  '*  general 
manager  and  superintendent  of  the  St.  Louis  and  Montana 
Mining  Company;"  that  it  was  expressly  agreed  between 
the  said  Donald  Chrisholm  and  this  defendant,  at  the  time 
of  the  execution  of  said  note,  that  defendant  was  not  to  be 
personally  responsible  thereon  ;  that  he  executed  the  note 
simply  as  agent  for  said  mining  company  ;  that  the  intent 
and  design  of  defendant  in  signing  said  note,  as  '^general 
manager  and  superintendent  of  the  St.  Louis  and  Montana 
Mining  Company,"  was  to  bind  the  said  company,  as  princi- 
pal in  said  note,  jointly  with  said  Sanders,  but  in  no  way 
to  bind  himself ;  and  that  such  intent  and  design  was  ex- 
pressed at  the  time  of  the  execution  of  the  said  note  to  said 
Chrisholm,  who  accepted  said  note,  so  signed,  with  full  knowl- 
edge of  such  intent  and  design ;  that  the  object  of  defend- 
ant, in  signing  said  note,  was  to  carry  out  said  intention  of 
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the  parties,  and  to  bind  his  said  principal,  and  that  defendant, 
knowing  that  it  was  necessary  to  put  his  signature  to  said 
note,  should  indicate  that  he  signed  the  same,  in  his  capacity 
as  manager  and  superintendent  for  said  St.  Louis  and  Mon- 
tana Mining  Company,  in  order  to  bind  the  said  principal,  by 
inadvertence  and  mistake  omitted  the  word  *'  as  "  before  the 
words ' '  manager  and  superintendent ; ' '  also,  the  word  "  for  " 
after  the  word  '*  superintendent,"  which  was  the  way  he  in- 
t^mded  it  to  be.  Further,  that  if  defendant  is  not  allowed 
to  show  his  mistake  it  will  operate  as  a  fraud,  and  violate 
the  intent  and  design  of  all  parties  to  the  note ;  that  he  had 
no  personal  interest  in  the  consideration  for  which  said  note 
was  given  ;  that  it  was  given  for  mining  property  purchased 
from  said  Chrisholm,  and  the  design  was  to  benefit  said 
mining  company  by  acquiring  an  interest  for  them  in  the 
mining  ground  jointly  with  said  Sanders ;  that  defendant, 
as  manager  and  superintendent  of  said  company,  had  often 
exercised  similar  authority  for  the  benefit  of  said  company, 
which  had  been  ratified  by  them,  and  had  full  authority  to 
bind  said  company  by  said  signature;  and  that  plaintiff 
knew  of  the  aforesaid  agreement  between  Chrisholm  and 
defendant,  and  holds  the  note  subject  to  all  the  rights  and 
equities  of  defendant. 

Does  the  allegation  of  the  answer  set  up  a  legal  defense 
on  the  part  of  defendant  Stuart,  to  the  notes,  and,  if  so, 
will  the  law  allow  him  to  show  it,  or  will  it  conclusively 
presume  an  absolute  liability  from  the  face  of  the  note,  and 
not  allow  defendant  to  prove  any  other  ?  This  depends  on 
whether  the  addition  to  the  defendant  Stuart's  name  of 
''general  manager  and  superintendent  of  the  St.  Louis  and 
Montana  Mining  Company,"  shall  be  taken  conclusively  as 
descriptio  personce^  or  whether  he  will  be  allowed  to  explain 
the  addition,  and  to  show  alvu/nde^  that  it  was  intended 
by  the  parties  to  express  that  he  acted  as  agent,  and  that 
the  consideration  moved  to  his  principal  under  circumstan- 
ces which  releases  the  agent  frona  personal  liability.  While 
there  appears,  on  examination  of  the  authorities,  especially 
the  older  ones,  that  the  addition  to  a  signature  of  ''agent," 
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"president,"  "superintendent,"  and  similar  words,  have 
been  held  to  be  mere  descriptions  of  the  person,  and  not 
of  the  capacity  in  which  the  party  acted ;  the  modern  rule 
seems  to  be  that  if  from  the  whole  instrument  it  appears 
that  the  parties  intended  to  act  for  and  bind  his  principal, 
the  principal  and  not  the  agent  will  be  bound  ;  and  that 
where  the  addition  or  description  is  so  inartificially  ex- 
pressed as  to  leave  it  in  doubt,  or  ambiguous,  from  the  face 
of  the  instrument,  evidence  aliunde  will  be  admitted  to 
explain  and  show  the  actual  intention  of  the  parties.  Par- 
sons, after  citing  numerous  cases,  some  of  Which  appear 
contradictory,  says,  that  the  recent  cases  and  the  best  rea- 
sons for  determining  in  each  instance,  and  with  whatever 
technical  inaccuracy  the  signature  is  made,  whether  a  party 
is  a  principal  or  an  agent,  is  from  the  facts  and  the  evidence 
to  show  the  intention  of  the  parties  to  the  contract.  1  Pars, 
on  Cont.  54,  57 ;  1  Pars,  on  Bills,  167  and  note  ;  Story  on 
Prom.  Notes,  70.  We  find  that  in  the  difficult  cases  decided 
the  instructions  of  the  court  are  the  foundation  of  the  decis- 
ions, showing  that  where  it  was  doubtful  the  cases  have 
been  submitted  to  juries.  Sayer  v.  Nichols^  7  Cal.  535 ;  6 
Cush.  158. 

In  sealed  instruments  the  name  of  the  principal  must 
appear  in  the  body  of  them  ;  but  this  is  not  required  of 
parol  contracts.  Perhaps  the  weight  of  authority  is  that 
where  a  party  signs  his  name  to  a  contract  with  only  the 
addition  of  "agent,"  "  manager,"  etc.,  that  he  will  be  held 
personally  liable  if  he  does  not  disclose  the  name  of  his 
principal,  although  the  case  in  7  California  and  some  others 
lean  to  the  contrary ;  this  case  does  not  come  within  that 
principle.  The  party  sued  on  in  this  action  does  not  sign 
his  name  merely  with  the  addition  of  "agent,  manager,  or 
superintendent,"  without  disclosing  the  name  of  any  other 
person,  but  signs  his  name  and  adds  "  Manager  and  Super- 
intendent of  the  St.  Louis  and  Montana  Mining  Company," 
disclosing  the  full  name  of  a  known  mining  corporation. 
We  are  not  called  upon  to  decide  whether  the  note  herein 
presents  2i,  prima  facie  case  against  defendant,  but  whether 
Vol.  1  —  23. 


Digitized  by 


Google 


178  Gebbeb  7).  Stuart.  [Aug.  T., 

on  its  face  it  shows  such  a  conclusive  personal  liability 
against  defendant  as  will  estop  him  from  setting  up  in  his 
answer  and  proving  the  real  situation,  knowledge  and  inten- 
tion of  the  parties  at  the  time  of  the  execution.  Story,  in 
his  work  on  Agency,  says  that  it  is  often  difficult  to  deter- 
mine from  the  face  of  an  instrument  whether  or  not  an  agent 
is  personally  liable,  and  that  it  is  impossible  to  reconcile  all 
the  cases.  He  cites  one  case  as  follows:  *'I  promise  to 
pay,"  etc.,  and  is  signed  "A  B"  for  ''C  D"  (the  principal), 
and  says  in  this  case  it  was  held  the  agent  was  not  per- 
sonally liable ;  and  adds  in  a  note  to  cases  cited,  that  the 
liability  in  many  cases  depends  on  the  state  of  facts  shown 
to  exist  at  the  time  the  contract  was  made,  and  sometimes 
to  whom  the  credit  was  given.  Story  on  Agency,  (Redfield's 
ed.),  346,  351. 

Testing  this  case  by  these  principles,  we  think  the  court 
below  erred  in  striking  out  that  portion  of  the  amended 
answer  which  alleged  that  the  payee  in  the  note  knew  at 
the  time  of  its  execution  that  he  acted  as  agent  of  the 
mining  company ;  that  it  was  the  intention  of  all  parties 
that  the  mining  corporation,  and  not  the  agent,  should  be 
liable  thereon  ;  that  the  payee  gave  the  credit  to  the  princi- 
pal and  not  to  defendant ;  and  that  the  contract  was  made 
for  the  benefit  and  the  consideration  moved  to  the  principal, 
said  mining  company.  And  the  note  being  transferred  to 
plaintiff  after  it  had  become  due,  this  defense  is  good  against 
him. 

If  two  persons  sign  a  note  as  principals  without  any 
thing  on  the  face  to  show  that  one  intended  to  sign  as 
surety,  still  it  may  be  shown  aliunde^  as  between  the  payees, 
that  one  intended  to  become  liable  only  collaterally  as 
surety ;  and  if  the  word  ''surety  "  is  added  to  the  signature 
it  will  be  presumed  prima  facie  from  the  face.  2  Smith's 
Lead.  Cas.  380.  Then  will  it  be  contended  that  where  a 
party  signs  a  contract  with  the  addition  of  ''Manager  and 
Superintendent  of  the  St.  Louis  and  Montana  Mining  Com- 
pany,'' that  the  law  will  not  only  prima  facie  hold  him 
liable  personally  from  the  face  of  the  contract,  but  will  con- 
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clusively  presume  him  absolutely  liable  and  not  allow  hini 
to  set  up  and  prove  the  real  facts  and  intention  of  the  par- 
ties at  the  time  the  contract  was  executed.  We  think  it 
would  be  in  opposition  to  the  established  principles  of  our 
modem  commercial  law. 
Judgment  reversed  and  cause  remanded. 

Exceptions  sustained. 


Pebes  et  aL,  appellants,  v.  Tieenan  et  al.,  respondents. 

Trespass  fkbsumed  to  be  made  with  forctb.  The  law  implies  that  an  un- 
authorized entry,  upon  the  premises  of  another,  is  made  with  force,  and 
no  evidence  of  such  force  is  required. 

ViXAHJSQ^trespasB—aXiegation  of  forct.  Actual  force  is  not  necessary  to 
constitute  a  trespass  upon  land,  and  it  is  not  necessary  to  allege,  in  actions 
in  the  nature  of  trespass,  that  the  injury  was  forcible. 

OBKRRAii  VERDICT— special  findings.  A  general  verdict  should  not  be  set 
aside,  unless  the  special  finding  is  undoubtedly  inconsistent  with  it. 

Appeal  from  the  First  District^  Madison  County, 

Febes,  and  others,  commenced  this  action  in  July,  1870, 
in  the  district  court,  to  enjoin  Tieman  and  another  from 
injuring  their  water  ditch,  and  recover  $2,500  damages  for 
injuring  said  ditch,  and  diverting  the  water  therefrom. 
The  jury  returned  a  general  verdict  for  $200  for  plaintiffs, 
and  certain  special  findings.  The  defendants  filed  a  motion 
in  arrest  of  judgment  on  the  verdict,  because  the  jury  did 
not  find  the  defendants  guilty  of  trespass,  or  the  use  of  any 
force  in  committing  any  acts  against  the  property  of  plain- 
tiffs, and  the  special  findings  were  in  conflict  with  the  gen- 
eral verdict.  On  August  2,  1870,  the  court,  Warren,  J., 
sustained  the  motion,  and  entered  judgment  for  defendants. 
Plaintiffs  appealed. 

Word  &  Spratt,  for  appellants. 

There  was  no  conflict  between  the  general  and  special 
findings  of  the  jury.    Every  material  fact  was  found  for 
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the  appellants.  The  finding  that  there  was  no  force  should 
have  been  disregarded  by  the  court.  This  issue  was  not 
submitted  to  the  jury,  and  was  more  a  conclusion  of  law 
than  of  fact.  1  Chit.  PI.  206  ;  1  Bouv.  L.  D.  535;  McDer- 
,  mott  V.  Highy,  23  Cal.  489. 

The  law  presumes  that  every  material  issue,  not  submit- 
ted to  the  jury  in  the  special  findings,  was  found  in  the 
general  verdict.    McDermott  v.  Higby^  23  Cal.  489. 

The  court  eri'ed  in  assuming  to  determine  the  issues  with- 
out the  intervention  of  a  jury,  and  thereby  abused  its  dis- 
cretion, and  deprived  parties  of  their  right  to  a  trial  by 
jury.  The  judgment  of  the  court  is  not  consistent  with 
the  verdict  and  findings  of  the  jury. 

H.  N.  Blake,  for  respondents. 

This  is,  substantially,  an  action  of  trespass.  An  injunc- 
tion is  asked  for  in  aid  of  the  action.  Brennan  v.  Oaston^ 
17  Cal.  373.  Special  findings  control  the  general  verdict 
when  they  are  inconsistent.     Civ.  Prac.  Act,  §  175. 

The  appellants  must  prove  that  the  respondents  committed 
the  injuries  complained  of  with  force.  2  Greenl.  Ev.,  §§ 
613,  621,  623.  The  jury  finds  that  no  force  was  used  by 
respondents.  Appellants,  having  failed  to  prove  the  gist 
of  their  action,  cannot  recover  for  injuries  resulting  there- 
from.   Pico  V.  Colimas^  32  Cal.  580. 

The  respondents  have  not  committed  any  acts  that  will 
entitle  appellants  to  a  perpetual  injunction.  Civ.  Prac.  Act, 
§  112 ;  Sherman  v.  Clark^  4  Nev.  142,  148 ;  Verdict  and 
Findings. 

11  the  court  below  did  not  abuse  its  discretion  in  refusing 
to  grant  the  injunction,  this  court  will  not  reverse  the  judg- 
ment. Slade  V.  Sullivan^  17  Cal.  106 ;  Hicks  v.  Michady 
15  id.  117. 

Knowles,  J.  This  is  an  action  for  damages  sustained 
by  appellants,  on  account  of  the  wrongful  entry  of  respond- 
ents upon  their  water  ditch,  and  the  tearing  down  of  its 
banks,  and  the  destroying  of  a  dam  attached  thereto,  and 
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the  diverting  of  its  waters.  It  is  in  the  nature  of  a  com- 
mon-law action  of  trespass. 

The  jury  rendered  a  general  verdict  for  appellants.  There 
were  special  issues  presented  to  the  jury,  the  second  one  of 
which  is  as  follows : 

"Did  the  defendants,  or  either  of  them,  forcibly  injure 
•the  ditch  or  dam  in  controversy,  and  divert  the  waters 
therefrom,  as  alleged  in  the  complaint,  and  if  either  one  of 
them,  which  one  of  them  ? " 

To  this  the  jury  returned  this  answer :  "  We  do  not  find 
evidence  of  forcible  injury  by  either  of  the  defendants." 

The  counsel  for  the  respondents  moved  to  set  the  general 
verdict  aside  as  inconsistent  with  this  special  finding  of  the 
jury,  and  for  judgment  for  respondents.  The  court  sus- 
tained this  motion,  and  judgment  was  entered  accordingly. 
This  ruling  of  the  court  is  assigned  as  error. 

Actual  force  is  not  necessary  to  constitute  a  trespass  upon 
land.  2  Hilliard  on  Torts,  76.  In  every  trespass  quare 
dausum  /regit  force  is  implied.  1  Chit.  PI.  126.  The 
unauthorized  entry  upon  the  premises  of  another  is  a  tres- 
I)ass.  When  such  a  state  of  facts  is  established,  the  law 
implies  that  the  entry  was  done  with  force,  and  it  is  not 
necessary  to  offer  any  further  evidence  upon  that  point. 
The  jury  found  no  evidence  of  forcible  injury,  yet,  if  they 
found  the  respondent  had  done  the  acts  complained  of,  the 
law  implied  that  they  were  done  with  force.  It  was  always 
necessary,  at  common-law  actions,  to  be  particular  in  deter- 
mining whether  the  injury  was  the  immediate  and  direct 
result  of  the  wrongful  act  complained  of,  or  whether  it 
resulted  because  or  by  reason  of  this  act,  for  this  distinction 
determined  whether  the  action  should  be  trespass  or  action 
on  the  case.  One  class  of  injuries  was  said  to  be  forcible, 
and  the  other  consequential.  At  common  law  the  issue 
whether  the  injury  was  forcible  or  not  was  not  a  matter  of 
substance,  but  only  entertained  to  determine  whether  the 
action  should  be  trespass  or  case.  The  allegation  that  an 
Injury  was  done  m  et  armis  has  been,  for  a  long  time, 
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treated  only  as  a  formal  allegation,  and  the  absence  of  it 
only  a  ground  for  special  demurrer.    1  Chit.  PL  663, 664. 

A  pleading,  in  which  it  was  omitted,  was  aided  by  ver- 
dict. Chit.  PL  126,  note  t  Under  our  code  system  of 
practice,  it  is  not  necessary  to  allege  that  the  injury  was 
forcible.  Van  Santv.  PL  290.  Hence,  it  is  not  necessary  to 
prove  it. 

A  general  verdict  should  not  be  set  aside  unless  the 
special  finding  clearly  controverts  it,  and  is  undoubtedly 
inconsistent  with  it.  In  this  case  the  answer  of  the  jury  is 
what  might  be  termed  a  negative  pregnant.  It  does  not 
say  that  the  defendants,  or  either  of  them,  did  not  do  the 
acts  complained  of,  but  only  that  they  do  not  find  any  evi- 
dence that  they  did  them  with  force.  Admitting  that  it  was 
necessary  that  they  should  be  done  with  force,  no  evidence 
was  req\iired  to  prove  it.    The  law  would  imply  it. 

It  may  be  proper  to  remark  that  there  are  reasons  for 
'  supposing  that  the  jury  were  misled  by  this  issue  presented 
them.  If  it  had  been  told  them  that  if  the  defendants  cut 
the  dam  and  tore  down  the  banks  of  appellants'  ditch 
without  authority,  the  law  implied  that  the  acts  were  done 
forcibly,  I  apprehend  there  would  have  been  no  difficulty. 
It  can  hardly  be  supposed  that  a  jury  were  so  stupid  as  to 
find  that  the  respondents  did  not  commit  the  acts  complained 
of,  and  yet  find  a  general  verdict  against  them.  The  only 
solution  of  this  difficulty,  I  think,  is,  that  the  jury  did  find 
that  respondents  did  commit  the  acts  complained  of,  which 
the  law  would  have  implied  were  done  forcibly,  but  that  they 
did  not  find  them  accompanied  manu  /ortij  that  is,  witii 
such  force  as  in  forcible  entry  and  unlawful  detainer. 

For  these  reasons  I  think  the  judgment  of  the  court 
below  should  be  reversed,  and  a  judgment  entered  for 
appellants,  in  accordance  with  the  general  verdict. 

Exceptions  sustained. 
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Wilson,  respondent,  v.  Davis  et  al.,  appellants.  g  155 

8    186 
8    890 

Fbaotice  —findings  of  referee — not  reviewed  vDithoiLt  testimony.    This  court  will 

not  review  the  findings  of  a  referee,  if  the  testimony  on  which  they  are  ^  |^ 

hased  is  not  made  a  part  of  the  transcript.  ie26   293 

Pabtncrship — partner  has  lien  on  joint  property.  A  partner,  who  contributes 
on  account  of  the  partnership  business  any  sum  in  excess  of  his  proportion 
over  his  copartner,  has  a  lien  upon  the  joint  property  for  the  sum  so  con- 
tributed. 

interest— compound  interest— not  aUowed  in  equity.  Courts  of  equity  will 
not  allow,  compound  interest,  if  the  contract  therefor  and  the  original  con- 
tract were  made  at  the  same  time  and  before  any  interest  was  due,  and  a 
written  agreement  to  pay  such  interest  shall  not  be  enforced. 

Ihterest — compound  interest  at  common  laio.  The  old  common-law  rule,  which 
did  not  allow  compound  interest,  has  not  been  overruled  in  the  United 
States. 

IiTTEBEST — territorial  statute  regulates  simple  interest.  The  statute  of  this  Terri- 
tory, which  establishes  the  rates  of  interest,  relates  to  simple  interest,  and . 
does  not  authorize  contracts  for  compound  interest. 

IirrBBBffr — a  contract  for  payment  of  eompowid  interest  not  enforced,  A  party 
who  agrees  to  sell  real  and  personal  property  upon  the  payment  of  a  note, 
which  stipulates  that  the  interest  shall  be  compounded  monthly,  if  it  is  not 
paid,  is  required  to  convey  the  property  on  the  payment  of  the  principal  of 
the  note,  and  simple  interest  upon  the  same. 

TASTNvasHiP— rights  of  partners  after  mdissolution— sale  of  property.  The 
member  of  a  partnership,  who  dissolves  it  by  refusing  to  continue  its  busi- 
ness, cannot  compel  his  partner  to  carry  out  one  article  of  the  copartner- 
ship, which  stipulates  that  the  excess  of  funds  which  either  contributes, 
shall  be  paid  out  of  the  net  earnings  of  the  partnership  property;  and  a 
court  of  equity  can  order  the  property  to  be  sold  to  pay  such  excess. 

PuL^DiKO  —  aUomey''s  fees  not  recoverable  under  general  prayer,  A  reasonable 
attorney's  fee  will  not  be  awarded  to  a  party  under  a  general  prayer  for  a 
certain  sum  as  damages  and  expenses  in  protecting  **  rights,  remedies  and 
equities."    It  should  be  specifically  demanded. 

Pbagtics — jurisdiction  —  this  court  examines  nothing  except  decree  of  court 
hdoto.  This  court  can  only  determine  whether  or  not  the  decree  of  the 
court  below  should  be  affirmed,  and  cannot  now  consider  the  effect  of  the 
undertaking  on  appeal  upon  the  order  of  the  court  below,  for  the  sale  of 
property. 

Appeal  from  the  Third  District^  Lewis  and  Clarke 
County. 

This  case  was  before  this  court  at  the  December  term, 
1868,  and  is  reported,  ante^  p.  98. 

On  November  4,  1868,  Wilson  filed  an  amended  and  sup- 
plemental complaint  against  Davis,  W.  L.  Perkins  and  W. 
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A.  Fredericks,  whicli  contained  the  following  material  alle- 
gations :  That  Davis  and  Fredericks,  on  January  30,  1867, 
owned  the  property  in  Gallatin  county,  Montana,  known  as 
the  Madison  mills ;  that  Davis  sold  and  delivered  his  inter- 
est therein,  for  two  certain  contracts,  which  were  as 
follows : 

"Gallatin  City,  January  30, 1867. 
"Twelve  months  from  date,  for  value  received,  I  promise 
to  pay  A.  J.  Davis,  or  order,  five  hundred  and  thirty-three 
and  one-half  ounces  of  bankable  gold  dust,  or  its  value  in 
treasury  notes  of  the  United  States,  together  with  five  per 
cent  interest  from  the  first  day  of  January,  1867,  per  month, 
said  interest  to  be  paid  monthly,  and  if  not  paid  at  the  end 
of  each  month,  to  bear  interest  the  same  as  the  principal. 
It  is  agreed  that  should  ninety  days'  interest  accumulate 
without  being  paid,  then  this  note  falls  due. 

"W.  A.  FREDERICKS." 

[H.60  stamp.]  ^ 

*' Gallatin  City,  January  30,  1867. 
"For  value  received,  I  promise  to  pay  A.  J.  Davis,  or 
order,  seven  hundred  and  thirty-nine  sacks  of  100  pounds 
each  of  No.  1,  thribble  X  flour,  manufactured  at  the  Madi- 
son mills,  in  this  place,  payable  as  fast  as  the  mill  can  make 
the  same,  the  payment  to  be  completed  on  or  before  the 
first  day  of  June  next,  and  if  not  paid  at  maturity,  I  agree 
to  pay  any  damages  that  said  Davis  may  sustain  thereby. 

"  W.  A.  FREDERICKS." 

L$8  J8S  stamp.] 

The  complaint  further  alleged  that  Davis  was  to  make  a 
good  deed  of  one-half  of  the  property  to  Fredericks,  as 
soon  as  said  contracts  were  executed;  that  Fredericks, 
afterward,  executed  to  said  Perkins  a  deed  of  trust  of  the 
entire  property,  to  secure  the  payment  to  Davis  of  said  gold 
dust  and  flour ;  that  Fredericks,  on  February  1,  1867,  sold 
to  Wilson  one-half  of  said  property  for  $9,000,  and  the 
payment  of  one-half  of  the  interest  payable  to  Davis  on 
said  gold  dust  contract ;  that  Wilson  had  had  possession  of 
the  property  from  that  date,  until  the  appointment  of  a 
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receiver  in  this  action ;  that  Fredericks  then  agreed  that 
Wilson  should  have  the  net  earnings  of  the  mUl,  until  he 
was  repaid  all  amounts  advanced  by  him  over  what  Fred- 
ericks advanced;  that  Wilson  so  advanced  $3,000  more 
than  Fredericks  to  run  the  mill,  and  $8,000  in  gold  dust, 
flour  and  money  for  Fredericks  to  Davis,  besides  said  $9,000, 
for  all  of  which  he  was  entitled  to  a  lien  on  Fredericks'  half 
of  the  property ;  that  Davis  had  received  on  said  contracts 
$25,000,  which  fully  satisfied  them ;  that  Davis  knew  that 
Wilson  had  an  interest  in  the  property,  and  refused  to 
receive  from  Wilson,  on  May  20,  1867,  the  sum  due  from 
Fredericks  to  Davis,  which  Wilson  then  tendered;  that 
Davis  and  Fredericks  conspired  together  to  prevent  Wilson 
from  obtaining  a  deed  to  his  half  of  the  property ;  that 
Wilson  was  ready  to  pay  any  sum  that  was  due  from  Fred- 
ericks to  Davis  ;  that  Davis  had  revoked  a  power  of  attor- 
ney to  Perkins,  to  execute  a  deed  to  Fredericks,  and  that 
Fredericks  had  executed  to  Davis  a  deed  of  his  interest  in 
the  property ;  and  that  Davis  had  a  deed  to  the  property 
from  the  sheriff  of  Gallatin  county,  and  that  said  deeds 
were  fraudulent. 

The  complaint  prayed  for  an  accounting  between  Wilson 
and  Davis,  and  that  Davis  and  Fredericks  be  compelled  to 
execute  a  deed  of  one-half  of  the  property  to  Wilson ;  that 
an  accounting  be  had  between  Wilson  and  Fredericks,  and 
that  Wilson  have  a  lien  on  Fredericks'  half  of  the  property 
for  the  amount  found  due  to  him  ;  that  the  trust  deed  to 
Perkins,  the  deed  from  Fredericks  to  Davis,  and  the  sheriff's 
deed  to  Davis,  be  adjudged  null  and  void ;  and  that  Wilson 
have  quiet  possession  of  his  half  of  the  property. 

On  March  8, 1869,  Davis  and  Perkins  filed  their  answer 
to  this  complaint,  and  admitted  the  following  facts :  That 
on  January  30, 1867,  Davis  and  Fredericks  owned  the  prop- 
erty, and  that  Fredericks  made  the  two  contracts  for  flour 
and  gold  dust;  that  Fredericks  made  the  trust  deed  to 
Perkins ;  that  Davis  agreed  to  make  a  deed  of  his  half  of 
the  property  when  the  flour  and  gold  dust  were  delivered ; 
that  Davis  also  agreed  that  Fredericks,  on  giving  thirty 
Vol.  I  — 24, 
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days'  notice,  could  satisfy  the  contracts  before  maturity ; 
and  that  Davis  had  executed  to  Perkins  a  power  of  attor- 
ney to  make  a  deed  of  the  property  to  Fredericks,  on  pay- 
ment of  the  contracts. 

The  answer  denied  that  Davis  ever  sold  or  delivered  the 
property  to  Fredericks ;  that  the  contracts  for  flour  and 
gold  dust  had  ever  been  satisfied ;  that  Wilson  became  the 
joint  owner  of  the  property  with  Fredericks;  that  the 
agreement  of  Wilson  and  Fredericks  affected  the  interests 
of  Davis  in  the  property ;  that  Wilson  ever  tendered  the 
sum  due  from  Fredericks  to  Davis ;  that  Davis  and  Fred- 
ericks ever  conspired  together  to  wrong  Wilson  ;  and  that 
Wilson  and  Fredericks  ever  had  possession  of  the  property. 

The  answer  alleged  that  Perkins  entered  into  the  posses- 
sion of  the  property  under  the  trust  deed  from  Davis ;  that 
on  December  3,  1867,  Davis  recovered  a  judgment  against 
Fredericks,  upon  hi^  confession  in  writing,  on  the  flour  con- 
tract, for  $7,368,  and  also  a  judgment  on  the  gold  dust  con- 
tract for  $16,502  ;  that  executions  were  issued  on  said  judg- 
ments, under  which  the  sheriff  of  Gallatin  county  sold  the 
property,  and  delivered  to  Davis  a  deed  thereof,  on  July  1, 
1868 ;  that  Wilson  had  full  knowledge  of  the  rights  of 
Davis  before  he  contracted  with  Fredericks  for  an  interest 
in  the  property;  that  Fredericks  owed  Davis  $17,382, 
besides  $6,600  damages;  and  that  Wilson  had  wrongful 
possession  of  the  property,  and  had  appropriated  the  pro- 
ceeds, $14,700,  and  personal  property  valued  at  $5,000. 

The  answer  prayed  that  the  property  be  restored  to  de- 
fendants. 

On  April  16,  1869,  Fredericks  filed  his  separate  answer, 
which  was  substantially  the  same  as  that  of  Davis  and  Per- 
kins, and  alleged  that  Wilson  agreed  to  pay  him  for  one- 
half  of  the  property  $9,000,  and  one-half  of  the  debt,  as 
well  as  interest,  due  from  Fredericks  to  Davis ;  and  that, 
by  mistake,  the  agreement  relating  to  the  payment  of  one- 
half  of  said  debt  was  omitted  in  the  writings. 

On  March  25, 1869,  the  court,  by  agreement  of  the  parties, 
appointed  Cornelius  Hedges,  Esq.,  a  referee,  to  make  an 
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accounting  between  Wilson  and  Fredericks.  On  June  29, 
1869,  the  court,  by  agreement  of  the  parties,  appointed 
Henry  N.  Blake  a  referee,  to  report  the  amount  and  value 
of  the  flour  received  by  Davis  from  Fredericks  or  Wilson, 
or  both,  on  the  flour  contract ;  and  the  sum  that  would  be 
a  reasonable  attorney's  fee  in  this  cause,  for  foreclosing  and 
collecting  the  sum  due  on  the  trust  deed  of  Davis. 

On  March  26, 1869,  the  parties  agreed,  in  open  court,  that 
all  questions  of  fact  should  be  decided  by  the  court. 

On  April  27,  1869,  Hedges,  referee,  reported  that  Wilson 
had  paid  Fredericks  $9,000  as  purchase-money  for  one-half 
of  the  Madison  mills ;  and  that  Fredericks  owed  Wilson 
$14,858.16,  for  the  payment  of  which  Wilson  was  entitled 
to  receive  the  net  earnings  of  the  property.  The  court, 
Warren,  J.,  confirmed  this  report. 

On  July  5,  1869,  Blake,  referee,  reported  that  Davis  had 
received  on  the  flour  contract,  over  the  amount  credited 
thereon  (125  sacks),  660  sacks  of  XXX  flour,  worth  $6,460 ; 
and  that  a  reasonable  attorney's  fee  for  collecting  the 
amount  due  Davis  on  the  trust  deed  was  $1,500.  The 
court,  Warren,  J.,  confirmed  this  report. 

On  July  29,  1869,  the  court,  Warren,  J.,  rendered  judg- 
ment, and  signed  a  decree  in  favor  of  Wilson,  and  defend- 
ants appealed. 

The  opinion  contains  the  other  facts. 

WooLPOLK  &  Toole,' for  appellants. 

The  court  failed  to  find  on  material  issues  in  the  plead- 
ings. Wilson  asks  no  relief  from  the  contract  he  has  set 
out,  but  demands  a  specific  i)erformance  from  Davis.  The 
alleged  tender  by  Wilson  to  Davis  was  not  made  after  giving 
thirty  days'  notice,  according  to  the  agreement  between 
Davis  and  Fredericks,  and  was  void. 

The  court  does  not  find  that  there  was  collusion  between 
Davis  and  Fredericks  to  defraud  Wilson.  A  fraudulent  set- 
tlement between  Davis  and  Fredericks  as  to  Wilson  is  not 
sufficient  proof  of  fraud.  The  settlement  must  have  been 
with  intent  to  defraud  Wilson. 
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Material  allegations  of  the  complaint,  which  are  denied 
by  the  answer  and  not  found  by  the  court,  are  equivalent 
to  a  finding  for  the  defendant  Wilson  cannot  be  subro- 
gated to  the  rights  and  equities  of  Davis.  Davis  cannot  be 
compelled  to  give  up  a  good  contract  to  one  who  acquires 
an  interest  in  the  property  with  a  full  knowledge  of  all  the 
facts.  Davis  can  let  his  demand  run  until  barred  by  the 
statute  of  limitations. 

Davis  does  not  seek  to  foreclose,  and  asks  no  affirmative 
relief.  There  could  be  no  accounting  between  Wilson  and 
Davis  on  account  of  contracts  between  Davis  and  Freder- 
icks, in  which  there  was  no  privity  between  Wilson  and 
Davis. 

The  decree  of  the  court  relieves  Wilson  in  the  absence 
of  any  prayer  for  relief,  and  in  the  fkce  of  his  prayer  for  a 
specific  performance  of  the  contract,  and  against  the  plain 
terms  of  the  contract. 

The  advances  made  by  Wilson  to  Davis  and  otherwise, 
by  express  agreement,  were  to  become  a  lien  on  the  prop- 
erty, and  were  not  payable  until  they  were  made  from  the 
earnings  of  the  mill.  Wilson  could  acquire  no  rights  in 
the  property  that  were  not  subject  to  those  of  Davis. 

The  court  erred  in  not  allowing  Davis  interest  upon  interest, 
according  to  the  contract,  which  Wilson  brings  this  suit  to 
compel  Davis  to  perform.  This  amounts  to  $6,424.  Wil- 
son cannot  pray  for  relief  from  one  part  of  an  agreement 
and  demand  a  specific  performance  of  the  other  part.  The 
court  cannot  compel  a  party  to  sell  property  for  a  consid- 
eration against  his  will.  A  third  party  can  make  no  such 
plea  after  purchasing  with  a  knowledge  of  the  contract. 
Specific  performance  on  one  side  requires  it  on  the  other. 

Wilson  must  receive  what  Fredericks  owes  him  from  the 
net  earnings  of  the  mill  and  in  no  other  way.  He  made 
this  contract  and  must  stand  upon  it.  There  is  no  finding 
that  the  net  earnings  of  the  property  would  not  liquidate 
Wilson's  demand. 

The  court  erred  in  ordering  a  sale  of  the  property  and 
the  payment  of  the  proceeds  to  Wilson.    This  works  an 
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injustice  to  Fredericks,  who  loses  his  property,  the  net  earn- 
ings of  which  should  pay  his  debt  to  Wilson.  It  is  an 
unauthorized  violation  of  the  spirit  and  terms  of  the.  con- 
tract. Wilson  could  not  have  the  interest  of  Fredericks  sold 
to  satisfy  a  partnership  debt  in  this  way,  for  each  partner 
has  an  interest  in  the  proceeds.    Civil  Prac.  Act,  §  264,  et  seq. 

The  appeal  in  this  case  stayed  the  sale  of  the  property. 
It  was  in  the  custody  of  the  law.  Wilson,  purchasing  with 
full  knowledge  of  the  facts,  cannot  obtain  relief  from  a  con- 
tract as  usurious,  as  he  does  not  plead  the  same.  Ohio  <fe 
M.  JR.  B.  Co.  V.  KassoTby  37  N.  Y.  218  ;  Connecticut  v.  Jack- 
son^ 1  Johns.  Ch.  14 ;  Kellogg  v.  HicJcocJc^  1  Wend.  521 ; 
Sands  v.  Church,  2  Seld.  347 ;  De  Wolf  v.  Johnson,  10 
Wheat.  392 ;  Merrills  v.  Low,  9  Cow.  65 ;  Beach  v.  Fulton 
Bank,  3  Wend.  573 ;  Qreen  v.  Comlland,  10  Cal.  317. 

The  court  should  have  allowed  Davis  an  attorney's  fee. 
The  referee  reported  the  amount. 

Respondent  cannot  show  a  case  where  the  plaintiflT,  in  an 
action  to  compel  the  specific  performance  of  a  contract  to 
convey  real  estate,  is  relieved  for  any  cause  from  part  of  the 
purchase-money  and  yet  obtained  a  decree  of  title.  Courts 
of  equity  do  not  make  a  contract  for  parties  and  enforce  it 
against  their  will. 

No  insolvency  is  charged  against  Fredericks,  and  there  is 
no  necessity  for  interfering  between  Davis  and  Fredericks. 
It  is  not  charged  that  Wilson  is  not  amply  secured,  and  the 
contracts  cannot  be  carried  out  according  to  the  intention 
of  the  parties. 

W.  F.  SAin)ERS,  Word  &  Spratt  and  G.  May,  for  re- 
spondent 
No  brief  on  file. 

B^NOWLES,  J.  Although  exceptions  were  taken  to  the 
findings  of  the  reports  of  the  referees  in  this  case,  the  tes- 
timony upon  which  they  based  their  findings  is  not  made  a 
part  of  the  record  in  this  court.  Hence  we  cannot  review 
them ;  and  they  must  stand  as  true.    No  exceptions  appear 


Digitized  by 


Google 


190  WlL80N  V.  Davi8.  [Aug.  T., 

in  the  record  to  the  findings  of  fact  by  the  court  below. 
These  also  then  must  stand  as  true.  There  are  no  specifica- 
tions in  the  record  of  errors  committed  in  rendering  the 
decree  by  the  court  below.  This,  however,  was  not  objected 
to  by  counsel  for  respondent ;  and  waiving  this  objection 
the  only  points  we  can  consider  are  those  which  appellants 
have  presented  in  their  brief,  and  which  appear  on  the  &ce 
of  the  records. 

It  appears  from  the  findings  of  the  court  below,  and  the 
referees  in  this  cause,  that  Davis  contracted  to  sell  Freder- 
icks an  undivided  one-half  of  the  Madison  mills,  together 
with  the  land  upon  which  the  same  was  situated,  and  all  the 
appurtenances  thereto  attached,  together  with  some  per- 
sonal property.  That  to  secure  the  contract  price  for  said 
property  Fredericks  executed  and  delivered  to  Davis  his  two 
promissory  notes,  one  for  flour  and  the  other  for  gold  dust, 
and  to  secure  the  payment  of  these  executed  and  delivered 
to  Perkins  his  deed  of  trust  for  the  benefit  of  Davis  on  the 
said  mill  property.  ^ 

Subsequent  to  this  Fredericks  contracted  to  sell,  and  did 
sell  to  Wilson  an  undivided  one-half  of  said  property ;  and 
in  pursuance  with  said  contract  Wilson  and  Fredericks  en- 
tered into  the  joint  possession  of  said  property. 

Fredericks  after  this  sale  to  Wilson  confessed  two  judg- 
ments on  the  aforesaid  promissory  notes,  in  Meagher  county, 
in  favor  of  Davis.  The  court  below  set  these  two  judgments 
aside  as  a  fraud  upon  the  rights  of  Wilson. 

All  title  that  Davis  may  have  acquired  to  said  property 
by  virtue  of  a  sale  thereof  under  these  judgments  failed  in 
consequence  of  the  annulling  the  said  judgments.  The 
deed  from  Fredericks  and  wife  to  Davis  the  court  also 
declared  fraudulent  and  void.  Appellants  make  no  point 
upon  these  rulings  in  their  brief.  And  if  they  did,  there 
cannot  be  any  doubt  from  the  report  of  the  referee,  Blake, 
that  sufficient  does  appear  to  have  fuUy  warranted  the  court 
in  so  setting  the  smaller  of  said  judgments  aside  for  that 
cause,  and  that  defendant,  Davis,  was  not  in  the  least  dam- 
aged by  the  setting  aside  of  the  other,  as  this  court  has  held 
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that  judgments  bear  only  ten  per  cent  interest ;  and  as  any 
rights  Davis  acquired  to  said  property  by  a  sale  thereunder 
was  in  subordination  to  Wilson's  rights.  Davis  knew  of 
Fredericks'  sale  to  Wilson ;  and  hence  as  to  his  rights,  the 
sale  by  Fredericks  to  him  (Davis)  was  a  fraud.  It  was  an 
attempt  by  Fredericks  to  convey  what  he  had  parted  with. 
All  that  is  left  for  this  court  to  consider  then,  is  the  rights  of 
the  several  parties  to  this  action  under  the  contract  of  sale 
from  Davis  to  Fredericks,  the  deed  of  trust  to  Perkins,  and 
the  contract  of  sale  by  Fredericks  to  Wilson.  Considerable 
is  said  in  the  brief  of  appellants  in  regard  to  the  right  of 
Wilson  to  be  subrogated  to  the  rights  of  Davis. 

The  decree  entered  by  the  court  below  does  not  purport 
to  do  this.  It  allows  Wilson  to  pay  off  the  incumbrance 
against  the  joint  property  of  Fredericks  and  Wilson.  This 
is  n©  novel  right,  but  one  which  the  law  clearly  guarantees. 
It  also  decrees  that  the  amount  paid  by  Wilson  in  ex- 
cess of  that  paid  by  Fredericks  shall  be  a  lien  upon  their 
joint  property.  It  would  appear  from  the  contract  between 
Fredericks  and  Wilson,  which  is  a  part  of  this  record,  that 
these  parties  had  been  clearly  partners,  and  that  this  property 
was  partnership  property.  The  law  gives  to  each  partner  a 
lien  upon  the  joint  effects  of  the  partnership  for  any  excess 
over  his  partner  which  he  has  contributed  to  their  joint  busi- 
ness, and  to  preserve  their  joint  property.  It  decreed  that 
upon  the  payment  to  Davis  of  the  amount  for  which  he  con- 
tracted to  sell  said  property  to  Fredericks,  together  with  five 
per  cent  interest  per  month  thereon,  without  any  interest 
upon  interest,  Davis  should  make  a  conveyance  to  Freder- 
icks. Wilson  having  by  law  a  lien  upon  whatever  interest 
Fredericks  had  in  said  property,  could  properly  demand 
of  Davis  a  conveyance  to  Fredericks  of  an  undivided  one- 
half  of  said  property,  upon  his  receiving  what  he  was  legally 
entitled  to  under  the  contract  to  sell  the  same. 

This  brings  us  to  the  consideration  of  the  question  of  how 
much  Davis  was  entitled  to  receive  of  Fredericks,  or  his 
grantee,  before  he  could  be  compelled  to  make  a  deed  to 
said  property.    The  note  given  by  Fredericks,  payable  in 
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gold  dust  or  its  equivalent  in  United  States  treasury  notes, 
to  secure  the  payment  of  part  of  the  purchase-money  for 
said  property,  stipulated  that  the  principal  should  bear  five 
per  cent  interest  per  month,  payable  monthly ;  and  that,  if 
this  interest  should  not  be  paid  when  it  fell  due,  then  this 
interest  should  bear  the  same  rate  of  interest  as  the  princi- 
pal. The  court  below  refused  to  allow  this  interest  upon 
interest.    This  is  assigned  as  error  in  appellant's  brief. 

It  seems  to  be  a  well-settled  principle,  in  courts  of  equity, 
not  to  allow  interest  upon  interest  where  the  contract  to  pay 
the  same  was  made  at  the  time  of  the  original  contract,  and 
before  any  interest  had  become  due,  where  the  payee  seeks 
to  enforce  such  a  contract,  although  a  stipulation  to  that 
eflfect  would  not  vitiate  the  original  contract.  Selleck  v. 
French^  Am.  Lead.  Cases,  534. 

If  Davis,  then,  would  not  be  entitled  to  demand  of  Fred- 
ericks interest  upon  interest,  if  he  sought  to  collect  the 
same  and  to  enforce  his  lien  upon  said  property,  there  is 
no  reason  for  requiring  Fredericks  or  Wilson  to  pay  him 
more  than  he  could  recover,  before  they  could  demand  of 
Davis  a  cancellation  of  the  deed  of  trust  at  least. 

It  is  claimed,  however,  that  it  would  be  inequitable  to 
compel  Davis  to  convey  his  property  for  less  than  he  had 
agreed  to.  That  a  coart  of  equity  might  think  it  inequita- 
ble to  compel  Fredericks  to  pay  compound  interest,  if 
Davis  sougld  to  collect  the  same,  and,  upon  application, 
might  relieve  Fredericks  of  this  contract  as  oppressive  and 
unconscionable,  but  that  they  cannot  say  to  Fredericks  you 
need  not  pay  what  you  agreed  to,  and,  to  Davis,  you  must 
convey  your  property  for  less  than  you  agreed. 

In  law,  what  did  Fredericks  agree  to  pay  Davis  for  this 
property,  and  what  did  Davis  agree  to  convey  it  for  ? 

Interest  upon  interest  was  not  allowed  at  common  law, 
although  awarded  by  a  special  contract  to  that  effect. 
Pars,  on  Bills  &  Notes,  vol.  2,  p.  391 ;  Rensselaer  Glass 
Fa/story  v.  Reid  et  aZ.,  5  Cow.  609. 

It  was  considered  a  violation  of  the  laws  of  God,  and 
contrary  to  good  conscience ;  although  an  English  statute 
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was  enacted,  prohibiting  all  interest  above  a  certain  amount. 
This  left  it  to  parties  to  agree  to  any  interest  less  than  that 
amount. 

It  was  thought  better,  perhaps,  that  a  small  interest 
should  be  collected  legally,  than  that  a  large  interest  should 
be  collected  illegally  and  by  evasive  means.  This  statute, 
however,  was  never  construed  by  the  English  courts  as 
allowing  compound  interest  in  any  amount.  The  current 
of  English  authorities  are  adverse  to  allowing  compound 
interest.  The  only  modification  which  this  English  statute 
of  Henry  the  VIII,  before  referred  to,  made  then  in  the 
common  law,  was  to  allow  simple  interest,  when  agreed  to 
by  the  parties,  for  any  amount,  not  to  exceed  ten  per  centum 
per  annum.  Thus  stood  the  common  law,  I  think,  when 
this  government  became  independent.  The  legislative 
assembly  of  this  Territory  have  enacted,  "That  the  com- 
mon law  of  England,  so  far  as  the  same  is  applicable  and 
of  a  general  nature,  and  not  in  conflict  with  special  enact- 
ments of  this  Territory,  shall  be  the  law  and  the  rule  of 
decision,  and  shall  be  considered  as  of  full  force,  until 
repealed  by  legislative  authority."  See  Laws  of  Montana 
Territory  for  1864,  p.  356. 

This  rule  of  the  common  law  is  certainly  applicable,  and 
of  a  general  nature.  If  we  turn  to  the  Americai>  rule,  in 
relation  to  this  question,  I  think  we  must  arrive  at  the  same 
conclusion.  In  this  country  the  right  to  collect  interest  has 
been  made  legal  by  usage  and  the  decisions  of  the  courts. 
Pars,  on  Bills  &  Notes,  vol.  2,  p.  392.  And  I  may  add, 
in  some  States  by  statute.  Only  such  interest  should  be 
allowed,  then,  as  is  warranted  by  usage  and  legal  adjudi- 
cations, or  by  statute.  I  think  I  am  safe  in  saying,  that  no 
universal  custom  exists  throughout  the  United  States  to 
allow  compound  interest  Many  of  the  States  have  enacted 
special  statutes,  prohibiting  it.  Hare  and  Wallace,  in  their 
notes  to  the  case  of  SellecJc  v.  French^  Am.  Lead.  Cases, 
533,  say,  that  the  better  opinion  is,  that  at  law  compound 
interest  should  be  allowed. 

Parsons  on  Bills  &  Notes,  vol.  2,  p.  424,  says,  that,  in  the 
Vol.  I— 25. 
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present  state  of  the  authorities,  it  can  hardly  be  supposed 
that  a  bargain  for  compound  interest  would  be  enforced. 

In  the  case  of  Cox  v.  Smith  etaZ.y  1  Nev.  J169,  the  court 
says  that  it  could  find  but  two  cases  where  courts  of  law 
had  allowed  compound  interest,  and  one  of  these  was  after- 
ward overruled.  That  in  New  York  and  Massachusetts  the 
current  of  authorities  are  all  against  it. 

It  will  be  seen  by  these  authorities  that  there  is  a  conflict 
of  opinion  upon  this  subject  in  the  United  States.  Which- 
ever way  the  preponderance  of  authority  may  be,  the 
means  afforded  me  for  the  investigation  of  the  subject  will 
not  warrant  me  in  saying.  I  am  sure,  however,  that  the 
current  of  American  authorities  have  not  been  so  general 
as  to  warrant  any  one  in  saying  that  the  old  common-law 
rule  has  been  set  aside,  and  an  American  common  law  es- 
tablished upon  this  subject.  It  is  conceded,  everywhere, 
that  the  rule  in  equity  courts  is  adverse  to  the  allowing  of 
such  interest. 

This  is  an  action  in  equity.  Whatever  may  have  been 
the  reasons  that  induced  equity  courts  to  refuse  to  allow 
compound  interest,  they  have  declared  that  such  interest  is 
illegal ;  or,  in  other  words,  courts  of  equity  have  held  fast 
to  the  common-law  rule  upon  this  subject,  and  in  nowise 
have  changed  it ;  and  we  must  hold  that  such  is  the  law, 
unless  it  has  been  changed  by  the  statutes  of  this  Territory. 

The  third  section  of  the  act  upon  interest,  in  this  Terri- 
tory, reads  as  follows:  "The  parties  to  any  bond,  bill, 
promissory  note  or  other  instrument  of  writing,  may  stipu- 
late therein  for  a  greater  or  higher  rate  of  interest  than  ten  per 
cent  per  annum,  and  any  such  stipulation  contained  in  any 
such  instrument  of  writing  may  be  enforced  in  any  court 
of  law  or  equity  of  competent  jurisdiction  in  this  Territory." 

This  evidently  contemplates  simple  interest.  If  the  stat- 
ute had  said,  parties  to  written  instruments  should  not  stipu- 
late for  any  higher  or  greater  rate  of  interest  than  ten  per 
cent  per  annum,  the  same  question  as  to  compound  interest 
would  be  left  open.  Compound  interest  is  interest  upon 
interest.    The  rate  of  interest  which  the  law  may  allow 
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does  not  affect  this  question.  In  the  case  of  The  Rensselaer 
Glass  Factory  v.  Reid^  5  Cow.  609,  Senator  Spencer  says : 
"That  in  New  York  the  statute  on  interest  is  negative,  pro- 
hibitory of  interest  being  taken  above  a  certain  rate.'*  *  It 
does  not,  in  terms,  prohibit  compound  interest ;  yet^  both 
the  courts  of  law  and  equity  have  lield,  in  that  State,  that, 
though  this  statute  authorized  parties  to  agree  to  any  rate 
less  than  that  prohibited,  it  did  not  authorize  agreements  on 
compound  interest. 

The  case  of  Cox  v.  Smith  et  al.^  1  Nev.  169,  holds  that  a 
statute  of  Nevada,  similar  to  this  one,  does  not  warrant 
compound  interest. 

And,  as  before  remarked,  the  statutes  of  England  are  only 
prohibitory  of  certain  interest  above  a  certain  rate,  and  left 
it  to  parties  to  agree  to  a  less  rate  of  interest,  and,  in  terms, 
did  not  prohibit  compound  interest;  yet,  the  current  Of 
English  authorities  is  adverse  to  allowing  any  thing  but  sim- 
ple interest,  when,  as  in  this  case,  the  contract  was  made  at 
the  time  of  the  original  contract.  The  term,  rate  per  cent, 
whether  used  at  common  law  or  in  statutes,  so  far  as  I  have 
been  able  to  learn,  signifies  so  much  per  cent  on  the  princi- 
pal.   That  term,  used  in  this  statute,  must  be  so  construed. 

It  is  then  determined  that  compound  interest  is  not  war- 
ranted by  law.  Parties  who  make  contracts  are  presumed 
to  know  the  law,  and  that  they  make  their  contracts  in 
direct  reference  to  it.  Davis  and  Fredericks  it  must  be  con- 
sidered, then,  knew  the  law  did  not  allow  compound  inter- 
est^ and  that  the  agreement  made  therefor  was  not  war- 
ranted by  law,  and  would  not  be  enforced. 

Davis,  then,  in  contemplation  of  law,  did  not  contract  to 
sell  his  one-half  of  said  property  for  any  more  than  the 
amount  specified  in  said  notes,  together  with  simple  interest 
on  the  gold  dust  note.  There  was  nothing  then  inequitable 
in  compelling  him  to  convey  this  property  for  the  full 
amount  of  said  notes,  together  with  simple  interest  on  the 
gold  dust  note,  as  per  agreement  therefor.  I  do  not  think 
it  was  necessary  for  Wilson  to  set  forth  that  this  transaction 
was  tainted  with  compound  interest,  and  ask  relief  there- 
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from  in  this  action.  The  same  principle  is  not  involved  as 
in  usury.  For  the  taking  of  usury,  the  statute  generally 
appends  some  penalty.  The  statute  which  creates  this  pen- 
alty must  be  set  up  before  the  penalty  can  be  exacted. 
Here,  however,  the  question  was  presented  to  the  court : 
How  much  was  Davis  legally  entitled  to  recover  ? 

It  appeared  upon  the  face  of  the  note  that  it  contained 
a  contract  for  compound  interest. 

It  certainly  could  not  have  been  necessary  for  plaintiff  to 
point  out  this  fact  to  the  court.  It  certainly  could  not  be 
presumed  that  a  court  could  not  observe  this  fact  without 
it  was  specifically  pointed  out  to  it  by  an  allegation  in  the 
pleadings.  It  is  a  well-known  rule  in  pleadings  that  a  party 
may  allege,  facts  which  show  that  he  is  not  entitled  to  re- 
cover. Had  Davis  been  paid  all  that  he  was  entitled  to,  and 
had  lie  brought  a  suit  for  the  compound  interest  agreed  to 
be  paid,  and  the  complaint  expressed  this,  it  would  not  have 
been  necessary  for  Fredericks  to  have  filed  an  answer,  set- 
ting up  that  it  was  compound  interest. 

A  general  demurrer  to  the  complaint  would  have  raised 
the  issue,  whether  he  was  legally  entitled  to  recover  it,  set- 
ting forth  that  the  complaint  did  not  state  facts  sufficient  to 
<;on8titute  a  cause  of  action.  The  defect  would  be  one  of 
such  a  nature,  that  even  a  failure  to  demur  would  not  waive 
it.  It  could  be  raised  at  any  time,  for  it  would  show  upon 
its  face  that  there  was  no  legal  consideration  to  support  the 
agreement  to  pay  it. 

In  this  case,  the  part  of  the  contract  which  stipulates  for 
compound  interest  is  capable  of  being  separated  from  the 
rest  of  the  contract,  and  as  to  this  the  court  was  warranted 
in  saying  there  was  no  legal  consideration  to  support  it. 
There  is  one  thing  to  be  noticed  in  this  action.  Davis  does 
not  ask  to  be  relieved  from  the  contract  to  convey,  if  he 
cannot  receive  compound  interest,  but  stands  upon  his  con- 
tract, and  asks  for  the  complete  fulfillment  of  it  before  he 
conveys.  The  case  might  present  a  different  phase,  if  Davis 
should  have  asked  to  be  relieved  of  the  contract,  and  had 
tendered  what  he  had  received  thereon.    There  is  nothing 


Digitized  by 


Google 


1870.]  Wilson  v.  Davis.  197 

in  the  point  that  Davis  did  not  receive  proper  notice  of  Wil- 
son's intention  to  pay  off  said  notes.  Long  before  the  plead- 
ings were  filed,  upon  which  the  case  was  finally  tried,  the 
record  shows  that  these  notes  had  become  due.  The  notice 
required  by  the  contract,  between  Davis  and  Fredericks, 
was  to  be  given  before  the  notes  became  due.  Appellants 
complain  because  Perkins  was  not  allowed  to  retain  posses- 
sion of  the  property.  This  might  have  been  a  joint  cause 
of  complaint,  on  the  part  of  both  Davis  and  Perkins,  before 
the  final  adjudication  in  this  matter,  and  the  decree  of  the 
court,  giving  Davis  all  his  legal  rights.  When  the  court 
had  provided  for  the  payment  of  the  debt  to  Davis,  and  the 
cancellation  of  the  deed  of  trust,  it  could  not  provide  any 
thing  in  relation  to  the  restoration  of  the  possession  of  said 
property  by  Perkins,  in  accordance  with  the  terms  of  said 
deed  of  trust. 

The  decree  of  the  court,  ordering  the  sale  of  the  property 
in  controversy,  before  Davis  was  paid  the  full  amount  the 
court  found  due  against  him,  was  perhaps  a  little  irregular 
as  to  Davis,  yet,  the  irregularity  is  not  one  that  should  occa- 
sion  a  reversal  of  the  decree. 

The  decree  in  no  instance  orders  Davis  to  convey  the 
interest  held  in  his  name  until  he  received  the  full  amount 
due  him,  and  the  sale  of  the  property  could  in  no  manner 
affect  his  rights. 

It  made  no  difference  with  Davis  from  what  legal  source 
he  was  paid  the  amount  due  him.  The  court  might  have 
reasonably  inferred  that  the  small  amount  it  had  found  due 
Davis  would  surely  be  paid  out  of  the  sale  of  this  property, 
upon  which  he  had  the  deed  of  trust,  and  that  it  was  not 
necessary  that  the  cause  should  remain  longer  in  litigation. 
As  it  treated  the  answer  of  Davis  as  a  cross  bill,  the  sale  of 
the  undivided  one-half  of  said  property  for  that  purpose 
was  certainly  proper.  As  between  Fredericks  and  Wilson 
it  was  proper  that  this  property  should  be  sold.  The 
appellants  complain  that  by  the  articles  of  partnership 
between  Fredericks  and  Wilson,  the  excess  of  funda 
either  contributed  to  the  firm  was  to  be  paid  by  the  com- 
pany out  of  the  net  earnings  of  the  mill.    From  the  find- 
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ings  of  the  court  it  would  appear  that,  in  pursuance  of  the 
articles  of  copartnership,  Fredericks  and  Wilson  conducted, 
for  some  time  at  least,  the  business  for  which  the  partner- 
ship was  formed.  There  was  no  issue  presented  in  the 
pleadings  that  required  the  court  to  find  whether  or  when 
this  partnership  had  been  terminated,  if  at  all.  It  would 
seem  that  the  plaintiff  in  his  pleadings  regards  the  partner- 
ship terminated,  and  Fredericks  alleges  in  his  answer  that 
it  was  never  formed. 

Taking  the  findings  of  the  referee,  Hedges,  and  those  of 
the  court,  in  connection  with  the  articles  of  copartnership, 
which  are  a  part  of  the  record  made  so  by  Fredericks,  there 
cannot  be  much  doubt  but  that  for  a  time  the  partnership 
did  exist.  The  court  may,  however,  have  properly  consid- 
ered that  the  partnership  had  been  terminated  before  the 
commencement  of  this  action. 

There  was  no  time  specified  for  the  duration  of  the  partner- 
ship. Either  party  could  terminate  it  by  giving  proper  no- 
tice, or  the  termination  might  be  inferred  from  the  conduct 
of  the  parties.    Story  on  Part.  272. 

There  was  enough  in  the  conduct  of  Fredericks  to  justify 
the  court  in  taking  the  view  that  the  partnership  had  been 
dissolved.  When  the  partnership  was  dissolved  the  stipu- 
lation above  referred  to  was  annulled.  Fredericks,  whUe 
refusing  longer  to  continue  the  partnership,  cannot  demand 
of  Wilson  to  carry  out  the  stipulations  of  the  articles  which 
made  the  copartnership.  When  the  partnership  was  dis- 
solved no  company,  in  accordance  with  this  stipulation,  was 
left  to  pay  Wilson  for  his  advances  out  of  the  net  earnings 
of  the  said  mill.  As  far  as  Fredericks  and  Wilson  are  con- 
cerned, the  court  undoubtedly  treated  this  as  an  action  to 
wind  up  the  affairs  of  the  partnership  which  had  already 
been  dissolved,  and  to  give  each  his  due  rights  in  the  part- 
nership assets.  This  could  be  done  only  by  a  sale  of  the 
property  belonging  to  the  firm,  which  is  the  usual  practice 
of  courts  of  equity  in  such  cases. 

Appellants  also  claim  that  Davis  should  have  been  allowed 
a  reasonable  attorney's  fee  in  collecting  what  the  court 
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found  due  him.  The  only  allegation  in  defendant  Davis' 
answer,  or  cross-bill,  which  would  warrant  the  court  in 
awarding  the  same,  is  the  one  after  he  had  alleged  the 
amount  due  him  on  the  notes  for  the  sale  of  said  property, 
which  is  as  follows:  ''Besides  the  sum  of  six  thousand 
five  hundred  dollars  damages,  and  expenses  incurred  in 
attending  to  and  protecting  the  rights,  remedies  and  equities 
of  said  Davis  in  and  about  the  premises  which  said  Freder- 
icks stipulated  and  agreed  to  pay  and  refund  to  said  Davis, 
before  said  Davis  was  required  to  make  a  deed  to  said  prop- 
erty." 

In  the  first  place  this  allegation  is  not  specific  enough  to 
warrant  the  court  in  awarding  any  damages  or  any  remu- 
neration for  expenses.  It  would  be  necessary  for  the  an- 
swer to  show  wherein  Davis  had  been  damaged,  and  also 
what  expenses  and  costs  he  had  incurred  in  protecting  his 
rights.  It  is  not  enough  for  a  man  to  say  he  has  incurred 
costa  and  expenses  in  protecting  rights.  What  the  law  re- 
quires of  a  party  is  to  show  for  what  h«  had  incurred  these 
expenses  and  costs.  The  terms  ''rights,"  "remedies"  and 
"equities"  have  no  such  determined  meaning  in  a  pleading 
as  goods,  wares,  merchandise  and  chattels. 

In  the  next  place  the  replication  to  this  answer  does  pur- 
port to  put  in  issue  this  allegation,  and  although  the  denial 
maybe  said  to  be  defective,  perhaps,  no  objection  was  taken 
to  it,  however.  Hence,  if  the  court  failed  to  find  upon  this 
issue,  it  will  be  supposed  that  Davis  failed  to  establish  it. 

This  court  cannot  now  consider  whether  or  not  the  order 
of  sale  of  the  court  was  stayed  by  the  bond  filed.  What 
this  court  is  required  here  to  determine  is,  whether  or  not 
the  decree  of  the  court  below  should  be  affirmed. 

Decree  of  the  court  below  is  affirmed. 

Exceptions  overruled. 
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Atles WORTH,  respondent,  v.  Reece  et  aL,  appellants. 

Case  atfibmsd  bbulting  to  juby  ulw.  The  case  of  EJeinschmidt  v.  Dunphy, 
arUe^  p.  118,  deciding  that  three-fourths  of  a  jury  cannot  find  a  verdict  in 
common-law  actions,  where  the  value  at  controversy  exceeds  120,  affirmed. 

Appeal  from  the  First  District^  Madison  County. 

This  action  was  tried  by  a  jury  in  the  district  court,  in 
May,  1869,  and  nine  of  the  jury  returned  a  verdict  for  plain- 
tiff, for  $800.  Three  jurymen  dissented.  The  court,  War- 
ben,  J.,  entered  judgment  on  the  verdict,  and  defendants 
appealed. 

The  decision  upon  one  exception  renders  unnecessary  a 
statement  of  the  facts. 

H.  N.  Blake,  for  appellants* 

Word  &  SPRATT,for  respondent. 

Stmes,  J.  This  was  an  action  for  damage  for  breach  of 
contract,  plaintiff  alleging  that  defendants,  in  consideration 
that  he  would  buUd  an  arastra  for  crushing  quartz,  agreed 
to  deliver  to  him  one  hundred  tons  of  good  gold  bearing 
quartz ;  that  he  built  the  arastra,  but  defendants  failed  to 
deliver  the  quartz. 

Defendants  denied  the  allegations  of  the  complaint.  The 
case  was  tried  before  a  jury  at  the  May  term  of  the  Madison 
county  district  court,  and  a  verdict  found  for  the  plaintiff 
for  $800,  which  verdict  was  signed  by  nine  jurymen  only. 
Judgment  was  rendered  on  the  verdict,  and  the  defendants 
•excepted  to  the  verdict  and  judgment,  for  the  reason  that  it 
was  not  the  verdict  of  twelve  men  but  of  nine. 

The  question  presented  is,  whether  the  judgment  is  erro- 
neous, being  rendered  on  a  verdict  of  nine  jurymen,  and 
no  consent  of  parties  that  the  case  should  be  tried  by  less 
than  twelve.  This  court  has  decided  in  the  case  of  Klein- 
schmidt  et  al,  v.  DunpTiy  et  al.y  that  so  much  of  the  law 
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of  1869,  passed  by  the  legislative  assembly,  as  provides  that 
three-fourths  of  a  jury  may  find  a  verdict  in  common-law 
actions,  is  unconstitutional  and  void. 

The  judgment  must  be  reversed,  and  cause  remanded  for 
new  trial. 

Judgmeivt  reversed. 


CoMANOHB   Mining   Company,  respondent,  t.  Rumley 
et  al.,  appellants. 

TRAcncK—judffment  entered  at  succeeding  term.  Judgment  oan  be  entered  on 
a  verdiot  at  a  term  of  the  court  suoceedlng  that  in  which  it  was  found  by 
the  jury,  if  the  clerk  has  failed  to  enter  the  same. 

PBACTiGE—iudgrnent  — court  can  amend.  The  court  can  amend  a  judgment 
at  a  term  succeeding  that  in  which  it  was  entered,  by  inserting  the  names 
of  the  defendants  that  were  specified  in  the  verdict. 

Ps4(7TiGE —iudi/ment  against  defendants  individuaUy.  Judgment  can  be  en- 
tered against  defendants  individually,  who  are  named  and  described  in  the 
complaint  as  a  certain  company,  although  they  are  not  members  of  it,  if 
the  jury  finds  that  they  are  liable  individually. 

Appeal  from  the  Second  District^  Deer  Lodge  County, 

Ten  i)ersons,  who  described  themselves  individually  and 
as  doing  business  under  the  style  of  the  Comanche  Mining 
Company,  commenced  this  action  on  February  25,  1868, 
against  "C.  Rumley,  Louis  Bugher,  Peter  Rea,  H.  Comly 
and  other  parties  unknown  to  these  plaintiffs,  who  are 
doing  mining  business  under  the  firm  name  and  style  of  the 
Rumley  and  Bugher  Mining  Company,"  in  the  district 
court  for  Deer  Lodge  county.  On  October  8,  1868,  Peter 
H.  Rea  and  Harry  R.  Comly  filed  an  answer.  Rumley  and 
Bugher  also  answered  on  the  same  day. 

The  cause  was  tried  in  May,  1869,  and  the  jury  returned 
the  following  verdict,  which  was  filed  by  the  clerk  of  the 
court  on  May  26,  1869. 

''John  Edwards,  Daniel  Brown,  Duncan  Cameron,  George 
Caulderwood,  Benjamin  Franklin,  Nathaniel  HeU,  H.  P. 
Vol.  L  — 26. 
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Drennin,  Homer  Cogswell,  Emanuel  -Brown,  John  Gerber, 
who  are  doing  a  mining  business  under  the  firm  name  and 
style  of  the  CoTnanche  Mining  Company^  plaintiffs,  v. 
O.  Humley,  Louis  Bughery  Peter  Rea  and  H.  Comly. 

We,  the  jury,  find  for  the  plaintiffs  and  against  the 
defendants  for  the  possession  of  claims  Nos.  one  (1),  two 
(2),  three  (3),  four  (4)  and  five  (5)  west  from  discovery, 
together  with  discovery  claim  and  claim  No.  one  (1),  east 
from  discovery,  on  the  Comanche  Extension  Lode,  as  de- 
scribed in  plaintiff's  complaint,  and  assess  their  damage  at 
one  ($1)  dollar." 

The  jury  also  returned  their  findings  upon  fourteen  issues, 
which  were  submitted  by  the  court,  and  found  that  the 
Rumley  and  Bugher  Mining  Company  was  composed  of  C. 
Rumley  and  L.  Bugher. 

At  the  next  term  of  the  court,  in  September,  1869,  the 
following  judgment  was  entered  on  the  verdict : 

"Tebritort  of  Montana,        ) 
Deeb  Lodge  County,  f 

"  In  the  Second  Judicial  District  Court : 

"Comanche  Mining  Company  v.  Eumley  and  Bugheb 

Mining  Company. 

"  This  cause  having  been  tried  before  Knowles,  J.,  and  a 

jury,  as  to  certain  issues  of  law  and  fact,  having  been 

'  argued,  and  a  verdict  of  the  jury  having  been  returned 

in  favor  of  said  plaintiffs. 

"  Wherefore,  it  is  adjudged  that  the  said  Comanche  Min- 
ing Company,  plaintiffs  herein,  recover  of  the  defendants,  the 
Eumley  and  Bugher  Mining  Coinjpany,  the  possession  of 
(description  of  the  property),  and,  further,  that  the  plaintiffs 
recover  of  the  defendants  the  sum  of  $1  damages  for  the 
withholding  thereof,  and  also  $1,381.06  costs  of  this  suit, 
amounting,  in  whole,  to  $1,382.06. 

"H.  KNOWLES,  Judge:' 

At  the  next  term  of  the  court,  in  December,  1869,  the 
plaintiffs  moved  to  amend  the  foregoing  judgment,  by 
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inserting  the  names  of  the  plaintiffs  and  defendants,  and 
charging  the  amount  of  the  costs.  The  motion  was  sus- 
tained by  the  court,  Knowles,  J.,  and  the  judgment  was 
entered  on  December  24,  1869,  for  Edwards  and  the  other 
plaintiffs,  naming  all  of  them,  and  against  C.  Rumley, 
Louis  Bugher,  Peter  Rea  and  H.  Comly,  for  the  possession 
of  the  property  in  controversy  and  $1,289.05. 

At  the  trial  of  the  cause,  the  attorneys  stipulated  in  writ- 
ing that  all  the  instructions  of  the  court  should  be  deemed 
duly  excepted  to. 

The  defendants  Rea  and  Comly  appealed  from  the  judg- 
ment and  amended  judgment. 

WooLFOLK  &  Toole,  for  appellants. 

The  defendant  is  sued  as  a  company.  The  appellants 
take  issue  and  deny  that  the  company  is  composed  of  Rea, 
Comly,  Rumley  and  Bugher.  The  jury  find  that  Rumley 
and  Bugher  composed  the  company.  No  judgment  could 
be  rendered  except  against  the  company.  The  court,  with- 
out notice  to,  or  the  appearance  of,  Rea  and  Comly,  rendered 
judgment  against  them.  The  court  lost  jurisdiction  of  the 
defendants,  and  cause,  after  the  May  and  September  terms 
had  adjourned.  The  judgment  in  December,  1869,  is  not  an 
amendment  as  to  appellants.  The  original  decree  included 
all  the  members  of  the  company,  against  whom  the  action 
was  brought.  If  the  respondents  were  dissatisfied  with  the 
original  decree,  this  court  should  have  corrected  it.  1  Estee'  s 
PI.  30,  67. 

No  judgment  was  entered  within  the  time  prescribed  by 
law.  Lemston  v.  Swan^  33  Cal.  483 ;  Wallace  v.  Eldredge^ 
27  id.  495 ;  Bell  v.  Thompson^  19  id.  708 ;  Swain  v.  NagleCj 
19  id.  127 ;  Branger  v.  Checalier^  9  id.  351 ;  Morrison 
Dapman^  3  id.  255. 

The  court  erred  in  its  instructions. 

Mathew  &  MoMuRTKT,  for  respondents. 
The  court  had  jurisdiction  over  the  cause,  and  all  defend- 
ants appearing  in  the  record  at  any  subsequent  terms,  after 


Digitized  by 


Google 


204  CoMAifCHE  Miking  Co.  v.  Eumley.     [Aug.  T., 

the  May  and  September  terms  of  court.  If  the  judgment 
was  defective  as  to  parties,  the  court  had  authority  to  order 
the  judgment  amended,  and  cure  defects  or  omissions. 
Smain  v.  Naglee^  19  Cal.  127;  Lemston  v.  SwaUj  33  id. 
480  ;  Browner  v.  Davis^  15  id.  9. 

A  court  can  amend  a  judgment  as  to  parties,  amounts  of 
money,  etc.,  when  the  record  discloses  what  the  actual 
judgment  should  be.  Close  v.  Oillispie^  3  Johns.  526; 
Mechanics*  Bank  v.  Minithorn^  19  id.  245 ;  Lee  v.  Curtis^ 
17  id.  85. 

Symes,  J.  This  was  an  action  for  the  recovery  of  certain 
quartz  lodes  and  damages  for  detention.  The  cause  was 
tried  at  the  May  term  of  the  Deer  Lodge  district  court,  and 
a  verdict  found  for  the  plaintiff,  for  possession  of  the  prop- 
erty claimed,  and  one  dollar  damages.  No  judgment  was 
rendered  at  said  May  term  on  the  verdict.  At  the  follow- 
ing September  term  a  judgment  was  rendered  against  two 
of  the  defendants,  Rumley  and  Bugher ;  and  at  the  follow- 
ing December  term,  1869,  the  judgment  was  amended  by 
the  court  and  rendered  against  all  the  defendants,  Rumley, 
Bugher,  Rea  and  Comly.  The  case  comes  up  on  appeal 
from  the  judgment  roll,  there  being  no  statement,  and  the 
real  question  to  consider  is,  did  the  court  err  in  rendering 
judgment  on  the  verdict  at  the  next  term,  and  in  amending 
or  changing  the  judgment  and  rendering  it  against  the  other 
two  defendants  at  the  next  following  term. 

The  suit  was  against  four  defendants,  naming  them  per- 
sonally, and  describing  them  as  the  Rumley  and  Bugher 
Mining  Company.  The  verdict  named  all  the  plaintiffs  in- 
dividually, and  all  the  defendants  individually,  and  found 
against  them  all  for  the  possession  of  the  quartz  claim  and 
one  dollar  damages.  The  clerk  neglected  his  duty  as  pre- 
scribed by  the  197th  section  of  the  Civil  Code,  and  did  not, 
within  twenty-four  hours,  enter  judgment  on  the  verdict. 

The  authorities  are  plain  to  the  effect,  that  the  court  can, 
after  the  term  has  expired,  correct  an  error  appearing  on 
the  judgment-roll  or  from  the  face  of  the  papers,  when  it  is  a 
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clerical  error,  or  one  arising  from  neglect  of  an  officer  of  the 
court.  In  Close  v.  QilUspie^  3  Johns.  527,  the  court  say 
there  can  be  no  doubt  that  an  amendment  was  proper,  when 
judgment  had  been  entered  on  a  warrant  of  attorney,  and 
the  attorney  had  neglected  to  sign  the  plea,  and  his  name 
was  not  inserted  in  the  roll ;  and  cite  a  case  where  an  amend- 
ment, nuTic  pro  tunc^  was  allowed  after  lapse  of  several 
terms,  where  the  clerk  who  taxed  the  costs  had  neglected  to 
sign  the  roll ;  also  refer  to  an  English  case,  where  the  court 
allowed  amendments,  rendered  necessary  by  neglect  of  at- 
torneys, saying  that  attorneys  were  officers  of  the  court. 
In  the  case  of  The  President  and  Directors  of  Mechanics? 
BanTc  v.  Minithorn^  19  Johns.  245,  the  court  say  they  have 
no  doubt  of  their  power  to  set  aside  a  satisfaction  of  a 
judgment,  and  allow  another  computation  of  the  amount 
due  and  amendment  of  the  judgment,  when  it  appeared 
that  the  mistake  was  one  of  the  clerk  of  the  court,  and  the 
amendment  was  ordered.  The  cases  of  Sfwain  v.  NegleCy  19 
Cal.  127,  and  Leviston  v.  Swan  and  others^  33  id.  486,  are 
to  the  same  eflTect.  In  the  latter  case  the  decree  did  not 
mention  who  was  liable  for  the  deficiency,  so  the  clerk  could 
not,  on  the  coming  in  of  the  sheriff's  report  on  foreclosure 
sale,  enter  up  judgment  for  the  deficiency ;  and  the  court 
allowed  the  amendment  by  inserting  the  name  of  the  party 
liable  for  the  deficiency  after  the  term  when  judgment  was 
rendered. 

Under  these  authorities  it  is  clear  that  the  court  below 
had  the  power  to  render  judgment  at  the  next  term  on  the 
verdict,  when  the  clerk  had  neglected  to  do  so ;  and  to  there- 
after amend  the  judgment  by  inserting  the  names  of  all  the 
defendants  named  in  the  verdict  of  the  jury. 

Appellants  contend  that  the  court  erred  in  rendering  judg- 
ment at  any  time  against  Eea  and  Comly,  because  all  the 
defendants  were  sued  as  a  company,  and  the  jury,  by  a 
*  special  finding,  found  that  Rea  and  Comly  were  not  mem- 
bers of  the  company.  But  the  defendants  were  all  sued  by 
name  for  ouster  of  possession  and  trespass  to  property  ;  the 
additional  allegation  that  they  were  a  company,  and  de- 
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scribing  them  as  such,  cannot  affect  the  verdict  or  judgment 
when  the  jury  found  them  all  individually  guilty  of  the 
acts  complained,  in  the  general  verdict,  although  some  of 
them  were  found  not  to  be  members  of  the  company. 

Appellants  further  except  to  the  ruling  of  the  court,  in 
refusing  some  instructions  offered  by  defendants.  All  the 
law  applicable  to  the  case  seems  to  be  contained  in  the 
instructions  given  by  the  court  on  its  own  motion,  and  at 
request  of  plaintiffs.  Those  refused  are  in  effect  a  repetition 
of  others  given,  or  are  based  on  the  theory  that  defendants 
could  obtain  affirmative  relief  in  the  action. 

The  judgment  below  is  affirmed. 

JSoaceptions  overruled. 


1 24  ^  V  Dahleb,  appellant,  v.  Steele,  respondent. 


BxpiASVTS —property  returned  if  a4stUm  is  dismissed,  A  j adgment  for  costs  and 
the  retam  of  property  is  properly  rendered  against  a  party  who  dismisses 
his  action  for  the  recovery  of  the  possession  of  the  property,  after  he  has 
obtained  the  same  by  means  of  the  process  of  the  court  in  the  action. 

Di8MissAi«  or  AOTiON— a  JZivoI  jxtdgmenU  The  dismissal  of  an  action  is,  in 
effect,  a  final  judgment  against  the  plaintiff,  although  he  has  the  right  to 
bring  a  new  action  for  the  same  subject-matter. 

Appeal  from  the  Third  District^  Lewis  and  ClarJce  County. 

Dahler  commenced  this  action  on  February  1,  1870,  in 
the  district  court,  against  Steele,  who  was  then  the  sheriff 
of  Lewis  and  Clarke  county,  to  recover  the  possession  of 
certain  personal  property  valued  at  $4,750,  and  also  $600 
damages  for  its  wrongful  detention.  The  affidavit  and 
undertaking  required  by  law  were  filed,  to  enable  the  offi- 
cer to  take  the  property  from  Steele.  After  the  defendant 
had  demurred  to  the  complaint,  the  plaintiff  issued  the  fbl- 
lowing  order  to  the  clerk  of  the  court:  "The  clerk  will 
please  dismiss  the  above  cause  at  the  costs  of  the  plaintiff." 

After  the  court  had  taken  the  matter  of  dismissal  under 
advisement,  the  plaintiff  filed  the  following  motion : 
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"Now  comes  the  above  plaintiflf  by  his  attorneys,  Wool- 
folk  &  Toole,  and  moves  the  court  to  order  the  same  dis- 
missed."       »       *       * 

The  court,  Stmes,  J.,  then  ordered  the  cause  to  be  dis- 
missed at  the  plaintiff's  costs,  and  that  the  property  in  con- 
troversy be  returned  to  the  defendant  by  the  plaintiff.  The 
defendant  excepted  to  the  order  requiring  the  return  of  the 
property. 

WooLFOLK  &  Toole,  for  appellant. 

The  appellant  had  a  right  to  dismiss  his  suit  at  any  time, 
before  trial,  on  paying  costs,  there  being  no  counter-claim. 
The  court  had  no  power  or  jurisdiction,  after  the  precipe  for 
dismissal  had  been  filed  with  the  clerk,  to  retain  appellant 
in  court  against  his  will,  and  adjudicate  upon  his  rights. 
CivU  Prac.  Act,  §  148 ;  Hancock  JD.  Co.  v.  Bradford,  13 
CaL  637 ;  Brown  v.  Harter,  18  id.  77 ;  Reed  v.  Cdlderwood, 
22  id.  463 ;  DimicJc  v.  Deringer,  32  id.  488. 

The  court  erred  in  making  the  order  for  the  return  of  the 
property,  upon  a  dismissal  of  his  suit  by  appellant.  This 
should  be  determined  in  an  action  upon  the  replevin  bond. 
Civil  Prac.  Act,  §  102 ;  Mills  v.  Oleason,  21  Cal.  274. 

Chtjmaseeo  &  Ohadwiok,  fgr  respondent. 

The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  should  allege  a  right  of  possession, 
and  the  facts  which  entitle  the  appellant  to  the  possession. 
It  should  allege  the  ownership  of  appellant,  or  his  special 
property,  if  he  has  such.    Pattison  v.  Adams,  7  Hill,  126. 

A  party  cannot  commence  an  action  of  replevin,  and, 
after  having  thereby  obtained  possession  of  the  property, 
discontinue  his  action,  without  placing  the  defendant  in 
statu  quo ;  and,  in  said  case,  the  defendant  is  entitled  to  a 
return  of  the  property.  Wilson  v.  Wheeler,  6  How.  Pr.  50 ; 
Morris  on  Replevin,  114 ;  Voorhies'  Code,  390,  note  g;  1 
Whit.  Pr.  248. 

The  whole  proceedings  in  this  case  were  radically  defect- 
ive from  the  commencement,  and  a  fraudulent  advantage 
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has  been  acquired  under  color  of  law.    The  court  below 
properly  decided  that  this  advantage  could  not  be  retained. 

Knowles,  J.  The  appellant,  Dahler,  brought  an  action 
to  recover  the  possession  of  certain  personal  property  from 
th6  defendant,  Steele.  There  is  nothing  in  the  record  which 
shows  that  Dahler  ever  obtained  possession  of  this  property. 
The  cause,  however,  was  argued  by  counsel  as  though  this 
was  the  fact,  and,  as  every  presumption  of  this  court  must 
be  in  favor  of  the  ruling  of  the  court  below,  it  wiU  be  con- 
sidered that  such  was  the  case.  The  appellant  must  pre- 
sent record  enough  to  clearly  show  error.  If  such  was  not 
the  case,  it  devolved  upon  him  to  show  it.  The  appellant, 
after  he  had  acquired  possession  of  this  property  by  means 
of  the  process  of  the  court,  moved  the  court  to  dismiss  the 
action  at  his  costs.  This  was  granted,  and,  on  application 
of  the  attorneys  for  respondent,  an  order  was  entered  that 
the  appellant  return  this  property  to  the  respondent.  The 
ruling  of  the  court  below,  in  awarding  this  order  to  respond- 
ent, is  assigned  as  error. 

The  means  aflfbrded  the  plaintiff  by  the  Code  of  obtaining 
possession  of  personal  property  pending  an  action  therefor, 
is  as  much  an  auxiliary  remedy  as  arrest,  attachment  or 
injunction.  When  the  origimal  remedy  fails,  the  auxiliary 
remedy  involved  in  aid  thereof  becomes  extinct.  It  is  true 
a  party  may  dismiss  a  cause  upon  the  payment  of  costs. 
The  necessary  result,  however,  of  this  must  follow.  All 
remedies  invoked  in  aid  of  it  must  go  with  it. 

It  is  the  object  of  courts  when  a  cause  is  dismissed,  as 
far  as  they  can,  to  put  the  defendant  in  the  same  condition 
he  was  before  suit.  Hence,  his  costs  are  awarded  him.  If 
he  has  been  arrested,  he  is  released.  If  an  injunction  has 
been  awarded,  it  is  dissolved,  and  he  perniitted  to  perform 
the  acts,  from  the  doing  of  which  he  was  restrained.  See 
Dowling  et  al.  v.  P alack  et  al.,  18  Cal.  625.  If  an  attach- 
ment has  issued,  the  defendant  is  entitled  to  a  return  upon 
making  a  demand  of  the  officer.  Drake  on  Attach.,  §§  285, 
381-383. 
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Undoubtedly,  the  only  reason  why  the  defendant  is  not 
awarded  a  judgment,  for  the  return  of  his  property  in  at- 
tachment cases,  is,  because  the  oflSicer  is  not  a  party  to  the 
action.  It  would  seem  that,  in  an  action  to  recover  the  posses- 
sion of  personal  property,  something  more  than  costs  ought 
to  be  awarded.  The  plaintlflF  has  obtained  the  possession 
of  the  defendant's  property,  by  means  of  a  remedy  which, 
by  the  dismissal  of  the  original  action,  becomes  extinct.  He 
is  a  party  to  the  action,  and  if  the  rule  is  to  be  followed 
that  the  defendant  is  in  such  cases  to  be  put  in  as  good  a 
condition  as  he  was  before  the  suit,  if  within  the  power  of 
the  court,  I  cannot  see  why  a  return  of  the  property  should 
not  be  awarded.  If  the  court  can  prevent  it,  a  plaintiff 
ought  not,  in  such  a  way,  to  be  permitted  to  recover  any 
advantage. 

The  dismissal  of  this  action  was  in  effect  a  final  judgment 
against  the  plaintiff  therein.  As  between  the  parties  there- 
to, as  far  as  it  is  concerned,  it  stands  as  though  all  the  issues 
offered  in  the  complaint  had  been  found  for  the  defendant, 
although  it  may  not  affect  their  right  to  bring  a  new  action, 
involving  the  same  subject-matter.  See  Leese  v.  Sherwood^ 
21  Cal.  151,  and  Dowling  et  al.  v.  Palack  et  al.y  18  id.  625. 

If  this  cause  had  been  tried  and  all  the  issues  found  for 
the  defendant,  there  would  be  no  doubt  but  that  the  defend- 
ant would  be  entitled  to  a  judgment  for  a  return  of  the 
proi)erty.  Yet,  as  we  have  seen,  this  was  the  very  effect, 
as  far  as  this  action  was  concerned,  of  the  dismissal  on  the 
part  of  the  plaintiff.  In  all  such  cases,  I  think,  the  judg- 
ment of  the  court  ought  to  be,  that  the  defendant  have 
judgment  for  costs,  and  for  a  return  of  the  property,  if 
asked. 

The  judgment  of  the  court  below  is  therefore  affirmed, 

with  costs. 

„      ,  Exceptions  overruled. 

Vol.  1—27.  ^ 
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Davis,  appellant,  t.  GEEMArNTB,  respondent. 

AGBKTCTirKNT — oi^MJionB  not  regarded  wiJOimd  a  stalemenL  This  court  will  not 
regard  objeotions  that  a  verdict  is  against  law  and  evidence,  if  there  is  no 
settled  statement. 

Practice — dbjectiwi  not  considered  wtfhorjd  an  exception.  This  court  will  not 
consider  an  objection  that  oral  instructions  were  given  to  the  jury  contrary 
to  the  statute,  if  no  exception  was  properly  taken  at  the  time. 

AoBEisMEXT — waiver  of  condition.  An  agreement  cannot  be  rescinded  by  the 
failure  of  a  party  to  perform  a  condition  which  has  been  waived. 


Appeal  from  the  Third  District^  Lewis  and  Clarice  County. 

Davis  filed  his  amended  complaint  in  the  district  court, 
on  October  13,  1869,  and  demanded  judgment  against  Ger- 
maine  for  $5,000,  and  interest  for  money  loaned  and  ad- 
vanced under  a  contract.  The  complaint  alleged  that  the 
times,  when  this  money  was  to  be  loaned  and  advanced 
under  the  written  contract,  were  changed  and  altered  at  the 
special  request  of  defendant.  The  defendant  answered  in 
March,  1870,  and  denied  that  the  times  referred  to  in  the 
contract  were  altered  at  his  request,  and  alleged  that,  under 
the  contract,  the  money  sued  for  was  not  due  until  eighteen 
months  after  June  9,  1869. 

The  cause  was  tried  in  March,  1870,  and  the  jury  returned 
a  verdict  for  the  defendant.  The  court,  Symes,  J.,  gave 
written  and  oral  instructions  to  the  jury.  At  the  sixth  ses- 
sion of  the  legislative  assembly,  which  was  concluded  on 
January  7,  1870,  a  law  was  passed  which  required  instruc- 
tions in  the  trial  of  any  cause  to  be  in  writing.  No  attorney 
called  the  attention  of  the  court  to  this  law,  and  no  excep- 
tion was  taken  to  the  action  of  the  court  in  charging  the 
jury  orally. 

The  plaintiff's  motion  for  a  new  trial  was  refused  by  the 
court,  Symes,  J.,  and  plaintiff  appealed. 

Chumasero  &  Chadwick,  for  appellant. 
The  court  erred  in  giving  the  oral  and  written  instructions 
to  the  jury.    2  Pars,  on  Cont.  184-186. 
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The  oral  instractions  were  so  given  in  violation  of  the 
statutes  of  the  Territory. 
The  verdict  is  contrary  to  law  and  evidence. 

WooLFOLK  &  Toole,  for  respondent. 

Appellant  is  limited  to  the  grounds  set  forth  in  the  motion 
for  a  new  trial.  McCloud  v.  O'JVeall,  16  Cal.  392  ;  Fierce 
V.  JdcJcsoUy  21  id.  636. 

The  written  instructions  are  not  assigned  as  error  in  that 
motion.  The  alleged  error  of  the  court,  in  charging  the  jury 
orally,  was  not  saved  by  exception.  More  v.  Del  VaZle^  28 
Cal.  174.  Unless  so  saved,  it  is  not  available  on  motion  for 
a  new  trial.  Letter  v.  Putney^  7  Cal.  423 ;  People  v.  Ah 
Pong,  12  id.  345 ;  McCartney  v.  P^tz  Henry ^  16  id.  184 ; 
Plicks  V.  Coleman,  26  id.  146. 

It  is  questionable  if  the  statute  requires  the  instructions 
to  be  in  writing. 

The  oral  charge  was  correct.  2  Pars,  on  Cont.  672,  673  ; 
California  v.  McCauley,  15  Cal.  429. 

If  erroneous,  the  appellant  could  not  be  injured  by  it.  3 
Estee's  PI.  740. 

Warbek,  C.  J.  The  grounds  of  the  motion  for  a  new 
trial  in  this  cause  were,  1.  Insufficiency  of  the  evidence  to 
justify  the  verdict,  and  that  it  is  against  law.  There  is  no 
statement  settled  as  required  by  law,  and  hence  we  cannot 
consider  the  objection.  2.  That  the  court  instructed  the 
jury  orally.  If  this  be  a  fact,  it  has  not  been  properly  pre- 
served by  exception  taken  at  the  time,  and  is  not  presented 
in  the  record.  3.  That  the  said  oral  instruction  is  erroneous, 
and  misled  the  jury. 

The  complaint  sets  out  a  written  agreement  between  the 
parties,  and  avers  a  subsequent  modification  of  its  terms, 
made  at  the  instance  of  defendant,  and  alleges  the  perform- 
ance of  the  contract  on  his  part,  and  failure  on  the  part 
of  defendant.  The  answer,  in  effect,  admits  the  execution 
of  the  agreement  and  its  subsequent  alteration,  but  denies, 
simply,  that  such  alteration  was  made  at  defendant's  re- 
quest; avers  performance  by  himself,  and  failure  on  the 
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part  of  plaintiff  to  perform  the  agreement.  The  contract 
being  an  entire  one,  the  only  issue  presented  was,  as  to  the 
compliance  of  the  respective  parties  with  the  terms  of  their 
agreement  as  finally  made  and  acted  on;  and  the  court 
for  failure  of  defendant  to  comply  with  the  condition 
properly  instructed  the  jury,  in  substance,  that,  if  the 
plaintiff  waived  the  terms  of  the  agreement  in  the  particu- 
lar mentioned,  he  could  not  afterward  rescind  the  contract 
for  failure  of  defendant  to  comply  with  the  condition 
waived.  4.  That  the  instructions  given  at  the  request  of 
defendant  are  erroneous. 

We  see  no  error,  in  the  instructions  given,  sufficient  to 
disturb  the  verdict. 

The  judgment  is  affirmed. 

Exceptions  overruled. 

BLnowles,  J.,  dissented. 


Harris,  respondent,  v.  Shontz  et  al.,  appellants. 

Action  fob  divbbsion  of  water— practice— Judgment  on  verdict  on  the  ma- 
terial i68ue.  In  an  action  to  recover  damages  for  the  dlyerslon  of  water 
and  obtain  a  decree  of  title  and  perpetual  injunction,  the  verdict  of  the 
jury  that  plaintiff  is  entitled  to  the  water  is  a  finding  on  the  material  issue, 
and  entitles  him  to  a  judgment  for  costs  and  the  relief  sought. 

Damages— fr^unction.  In  this  case  a  perpetual  injunction  was  properly  de- 
creed, although  the  jury  did  not  assess  any  damages. 

Fui AJ>TSQ— insufficient  denial.  A  denial  that  defendants  "wrongfully  and 
Illegally"  diverted  certain  water,  is  an  admission  of  the  act  of  diversion. 

Appeal  from  the  First  District^  Madison  County. 

This  action  was  commenced  in  May,  1869,  against  Shontz 
and  three  other  parties,  to  recover  judgment  for  $600  dam- 
ages for  the  diversion  of  water  claimed  by  him  in  Wash- 
ington gulch,  Madison  county ;  that  defendants  be  perpet- 
ually enjoined  from  diverting  the  same,  and  for  general 
equitable  relief.  The  defendants  answered,  and  prayed  for 
a  dissolution  of  the  temporary  restraining  order,  and  that 
defendants  be  adjudged  the  owners  of,  and  entitled  to,  the 
use.  of  the  water. 

The  cause  was  tried  in  November,  1869,  by  a  jury,  that 
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returned  the  following  verdict:  *^We,  the  jurors,  do  find 
the  plaintiflF  entitled  to  one  hundred  and  fifty  inches  of  the 
water  in  Washington  gulch."  The  defendants  objected  to 
the  entry  of  the  verdict,  and  the  court,  Warren,  J.,  over- 
ruled the  objection. 

The  defendants  then  moved  for  judgment  on  the  verdict, 
because  the  finding  of  the  jury  was  upon  an  immaterial 
issue  and  insufficient,  and  no  damages  were  assessed  for 
plaintiff.  The  defendants  also  moved  to  tax  the  costs  of  the 
action  against  plaintiff,  because  he  had  not  recovered  any 
damages.  The  court,  Warren,  J.,  overruled  both  motions, 
and  defendants  excepted. 

Word  &  Spratt,  for  appellants. 

This  is  an  action  of  trespass.  The  respondent  should 
prove,  and  the  jury  should  find,  that  the  property  was  in 
the  possession  of  respondent  at  the  time  of  the  alleged 
injury — rightfully  as  against  appellants  —  and  that  the 
injury  was  committed  by  appellants  by  force.  2  Grreenl. 
Ev.,  §  613 ;  3  Phil.  Ev.  497-501 ;  Brennan  v.  Gaston,  17 
Cal.  373 ;  Pico  v.  Colimas,  32  id.  580. 

The  verdict  does  not  reach  any  material  matters  put  in 
issue  in  this  case.  It  is  no  verdict.  The  finding  is  upon  an 
immaterial  issue,  and  should  be  disregarded.  Benedict  v. 
Bray  J  2  Cal.  251 ;  TrtiehodyY.Jacohson^  id.  •285 ;  Woodson 
V.  McOwne,  17  id.  304 ;  12  Wend.  475. 

The  court  below  went  beyond  the  verdict,  and  corrected 
it,  in  its  judgment,  by  granting  a  perpetual  injunction,  and 
finding  that  respondent  had  a  prior  right  to  the  water  in 
controversy.  The  finding  of  the  jury  is  a  proposition  of 
law,  to  be  arrived  at  from  the  existence  of  certain  facts. 
The  jury  found  none  of  these  facts,  and  there  was  nothing 
to  authorize  the  judgment  rendered.  Moss  v.  Austill^  2 
Cal.  183. 

No  special  issues  were  submitted  to  the  jury,  and  no  gen- 
eral verdict  was  rendered.  The  right  of  trial  by  jury  was 
denied  appellants.  The  court  usurped  their  province,  and 
rendered  judgment  without  a  verdict 
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The  court  below  should  have  rendered  judgment  in  favor 
of  appellants  for  costs.     Civ.  Prac.  Act,  §§  470,  473. 

The  decisions  cited  by  respondent  regarding  the  admis- 
sion, in  the  answer,  of  the  material  allegations  of  the  com- 
plaint, do  not  apply  to  this  case.  The  court  below  did  not 
so  think,  and  it  ordered  a  jury  to  try  the  issues.  The 
answer  contains  sufficient  denials.  A  verified  answer,  which 
contains  a  distinct  denial  of  any  fact  material  to  plaintiff's 
recovery,  cannot  be  treated  as  a  nullity.  Appellants  have 
sufficiently  denied  all  material  allegations  that  were  prop- 
erly pleaded  by  respondent.  OhirardeUi  v.  McBermott^ 
22  Cal.  539 ;  Hill  v.  Smithy  "iTt  id.  476 ;  Siter  v.  Jeweit,  33 
id.  92. 

Respondent  should  have  tested  the  sufficiency  of  the 
denials  by  a  motion  for  judgment  upon  the  pleadings,  or  to 
strike  out  the  answer.  Oay  v.  Winter^  34  Cal.  163.  Re- 
spondent submitted  no  such  motion,  but  filed  a  replication. 

The  case  was  submitted  to  a  jury,  who  rendered  a  verdict 
upon  an  immaterial  issue,  if  it  can  be  called  an  issue. 

H.  N.  Blake,  for  respondent 

Appellants'  answer  consists  of  conjunctive  denials.  They 
are  insufficient,  and  admit  the  material  allegations  of  the 
respondent's  complaint.  Woodworth  v.  KTWwlton^  22  Cal. 
168 ;  Fish  v.  Redington^  31  id.  194,  and  cases  cited ;  Mtch 
V.  Bunch,  30  id.  211. 

The  only  points  in  controversy  appear  to  be  the  capacity 
of  respondent's  ditch,  and  the  right  to  the  water  in  Wash- 
ington ci-eek.  Upon  these  issues  the  jury  rendered  a  ver- 
dict in  favor  of  respondent.  The  court  must  ascertain  the 
intention  of  the  jury  from  the  verdict,  and  carry  the  same 
into  effect  by  its  judgment  thereon  and  the  admissions  in 
the  pleadings.  Truebody  v.  Jacdbson^  2  Cal.  284 ;  McLaugh- 
lin V.  Kelly,  22  id.  222 ;  Brunett  v.  Whitesides,  15  id.  37 ; 
Threat  v.  Laforge,  id.  41. 

The  court  below  rendered  a  proper  judgment  in  this  case 
by  making  the  temporary  injunction  perpetual.  McLaughr 
lin  V.  Kelly,  22  Cal.  222 ;  Button  v.  Reed,  25  id.  491 ;  Ameri- 
can Co.  V.  Bradford,  27  id.  364. 
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A  complaint  for  an  injunction  is  good,  without  any  prayer 
for  damages.  It  is  an  equitable  remedy  to  prevent  future 
injuries.  Damages  are  given  to  compensate  a  party  for 
past  injuries.  Civ.  Prac.  Act,  §  112 ;  Toulumne  Water  Co. 
V.  Chapman^  8  Cal.  392  ;  ShexTnan  v.  ClarTc^  4  Nev.  138. 

This  was  a  special  proceeding  in  the  nature  of  an  action, 
and  respondent  was  entitled  to  costs.  Civ.  Prac.  Act,  §§ 
470,  472 ;  Marius  v.  Bicknell,  10  Cal.  222. 

Symes,  J.  This  was  an  action  for  damages  for  the  diver- 
sion of  water,  and  asking  for  a  decree  of  title  and  perpetual 
injunction.  Plaintiff  alleged  that  he  was  the  owner  of  cer- 
tain mining  ground  and  a  water  ditch,  which  conveyed  two 
hundred  inches  of  water  to  the  same  ;  that  he  had  a  prior 
right  to  the  water ;  that  defendants  wrongfully  diverted  the 
said  water  to  plaintiff's  damage  $500;  that  defendants 
threatened  to  continue  the  diversion,  which  would  cause 
great  and  irreparable  injury  to  plaintiff,  and  were  unable  to 
respond  in  damages. 

Defendants  answered  and  denied  the  ownership  of  the 
ditch,  and  prior  rights  to  the  use  of  the  water ;  denied  that 
plaintiff  had  sustained  damage  in  any  sum ;  denied  that 
diversion  would  cause  irreparable  injury.  Further  an- 
swered and  set  up  title  in  the  water  by  right  of  appropria- 
tion and  agreement  of  defendants. 

The  case  was  tried  at  the  November  term,  1869,  and  the 
following  verdict  found  for  the  plaintiff,  viz. :  *' We,  the 
jurors,  do  find  the  plaintiff  entitled  to  one  hundred  and 
fifty  inches  of  the  water  in  Washington  gulch."  The  court 
on  this  verdict  rendered  judgment  for  costs  against  the  de- 
fendants, and  decreed  the  title  to  one  hundred  and  fifty 
inches  of  water  in  the  plaintiff,  and  perpetually  enjoined  the 
defendants  from  interfering  therewith. 

The  defendants  excepted  to  the  entry  of  judgment  and 
decree  on  the  verdict,  moved  for  a  new  trial,  which  motion 
was  overruled,  and  appealed  to  this  court. 

Does  the  verdict  or  finding  of  the  jury  in  this  case  sup- 
port the  judgment  and  decree  ?  The  jury  find  for  the  plain- 
tiff upon  the  material  issue  of  title  to  the  water.    There  is 
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no  denial  that  defendants  did'divert,  continue  to  divert,  and 
threatened  to  continue  to  divert  the  water.  The  paragraph 
of  the  answer  purporting  to  deny  the  diversion  is  as  fol- 
lows, to  wit :  "Denies  that  the  said  defendants  and  their 
servants  and  employees  did  on  said  1st  day  of  April,  1869, 
and  ever  since  said  date,  have  continued,  wrongfvZly  and 
illegally,  to  divert  the  water  of  said  Washington  creek  by 
means  of  a  certain  ditch  owned  and  possessed  by  defendants." 
Denying  that  they  diverted  it  wrongfully  and  illegally  is 
pregnant  with  the  admission  that  they  did  in  fact  commit 
the  act  of  diversion.  The  allegations  of  irreparable  injury 
and  insolvency  were  not  necessary  to  be  found  by  the  juigr. 
The  plaintiff  set  up  title  to  water,  and  asks  that  titie  be  de- 
creed to  him ;  and  alleged  that  defendants  diverted  and 
threatened  to  divert  the  same.  The  trespass  complained  of, 
the  diversion  of  the  water,  the  continuing  and  threatened 
continuance  thereof,  not  being  denied,  the  admissions  in  the 
pleading  and  the  finding  of  the  jury  will  support  the  judg- 
ment and  decree.  The  title  to  the  water  being  found  in  the 
plaintiff,  and  the  defendants'  admission  that  they  threatened 
to  continue  to  divert  it,  entifled  the  plaintiff  to  a  decree  of 
title  and  injunction. 

The  defendants  objected  to  the  judgment  for  costs  being 
entered  because  the  plaintiff  did  not  recover  $50  or  more 
damages.  The  gist  of  the  action  appears  to  be  the  title,  or 
prior  right  to  the  use  of  the  water ;  the  diversion  is  admitted 
by  defendants,  but  they  deny  the  title  to  the  water ;  upon 
this  issue  alone  the  cause  was  tried,  and  the  plaintiff's  re- 
covery of  the  water  entitles  him  to  costs. 

Order  of  the  court  overruling  motion  for  new  trial  is 
affirmed. 

Exceptions  overruled. 
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Lincoln  et  al.,  appellants,  t>.  Rodoees  et  al.,  respondents. 

PsAcncs — new  trial — not  granted  if  verdict  Juia  cmy  supporL  A  new  trial  will 
not  be  granted  if  there  la  some  testimony  to  support  the  verdict,  although 
there  is  a  preponderance  of  evidence  against  it. 

MiNiNO  CLAiMa— damages  by  cuatom—free  tailings.  The  first  locators  of  min- 
ing ground  have  no  right,  by  custom  or  otherwise,  to  allow  tailings  to  run 
free  in  the  gulch,  and  render  valueless  the  mining  claims  of  subsequent 
locators  below  them. 

MiNiNQ  ciiAiMS— no  remedy  for  necessary  injuries  in  working  by  first  locators. 
The  first  locators  of  mining  ground  can  work  it  with  reasonable  care  and 
diligence,  and  the  necessarv  injuries  resulting  to  subsequent  locators  would 
be  dam/nwn  absque  injuria,. 

MiKiNO  ciiAiMS— boundaries  of  ground  for  tailings  — custom— free  taUings, 
The  boundaries  of  ground  for  the  deposit  of  tailings  must  be  distinctly 
defined  by  persons  locating  it,  so  that  subsequent  locators  may  know  what 
ground  is  vacant.  The  custom  of  free  tailings  confiicts  with  this  rule, 
and  the  defining  of  such  boundaries  would  be  useless. 

Appeal  from  the  Second  District^  Deer  Lodge  County. 

This  action  was  commenced  by  Lincoln  and  another  in 
tlie  district  court,  in  April,  1869,  to  recover  $3,000  damages, 
and  enjoin  defendants  from  washing  down  on  plaintiffs' 
mining  claims,  tailings,  gravel  and  sand.  The  cause  was 
tried  at  the  September  term,  1869,  by  a  jury  that  rendered 
a  general  verdict  for  defendants,  and,  also,  ten  special 
findings. 

The  court,  Knowles,  J.,  refused  the  motion  for  a  new 
trial,  and  plaintiffs  appealed. 

The  facts  are  stated  in  the  opinion. 

Clagett  &  DixoK,  for  appellants. 

The  evidence  was  insufficient  to  justify  the  verdict  and 
special  findings.  The  deposit  of  tailings,  by  respondents, 
the  injury  to  appellants'  ground,  and  the  amount  of  dam- 
ages sustained  by  appellants,  were  proved  and  not  disputed. 
The  testimony  did  not  show  any  custom  to  allow  tailings  to 
run  free  down  the  gulch.  Civil  Prac.  Act,  §  193  ;  Minturn 
V.  Burr^^  Cal.  48  ;  Lyle  v.  IiolUnSy25  id.  440;  Carpentier 
V.  Gardiner  J  29  id.  160 ;  1  Gra.  &  W.  on  New  Trials,  367 ; 
3  id.  1204,  1207 ;  Esmond  v.  Chew,  15  id.  137. 
Vol.  L  — 28. 
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The  court  erred  in  refasing  to  give  instmctionB  asked  for 
by  appellants. 

The  respondents  having  assisted  in  and  consented  to  the 
organization  of  Lincoln  district,  and  the  enactment  of  its 
laws,  and  having  availed  themselves  of  such  laws  and 
located  their  ground  anew  under  these  laws,  which  gave 
them  more  ground  than  they  could  hold  before,  thereby 
accepted  and  were  bound  by  these  laws.  The  respondents 
were  confined,  by  their  new^  location,  to  three  hundred  feet 
of  ground  for  dump,  if  they  chose  to  locate  it.  Respond- 
ents could  not,  while  locating  under  and  claiming  the  benefit 
of  these  new  laws,  claim  other  and  different  rights  under  a 
former  location  and  previous  laws. 

Appellants  hold  that  no  mining  law  or  custom  can  author- 
ize a  trespass  on  the  property  of  another,  especially  where 
such  trespass  might  lead  to  the  entire  destruction  of  the 
property.  Such  a  custom  would  be  in  conflict  with  the 
laws  of  the  Territory,  and  void.  EsTnond  v.  Chew^  15 
Cal.  137. 

WooLFOLK  &  Toole,  and  Mathew  &  McMurtey,  for 
respondents. 

The  evidence  was  conflicting,  and  the  jury  determined  its 
weight    Kile  v.  Tubhs,  32  CaL  333. 

The  respondents  were  using  the  ground  as  a  dump  when 
appellants  located  it.  They  so  located,  with  full  notice  of 
respondents'  rights.  It  was  the  custom  of  the  miners  to  let 
such  tailings,  as  the  water  of  the  gulch  would  carry,  run  free 
down  the  gulch.  This  custom  was  in  force  when  appellants 
located  their  ground.  The  position  that  respondents  were 
only  entitled  to  three  hundred  feet  for  dump,  is  immaterial, 
as  the  custom  was  as  above  stated.  Respondents  were  run- 
ning their  tailings  upon  and  through  appellants'  ground, 
when  appellants  pre-empted  it.  Such  use  was  necessary 
and  beneficial  to  respondents,  who  should  be  protected  in 
the  advantage  of  their  prior  location.  Logan  v.  DriscoUj 
19  Cal.  623. 

The  instructions  of  the  court  were  correct.    The  juiy  did 
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not  find  k  single  issue  for  appellants,  and  it  devolved  on 
them  to  make  out  their  case. 

Under  our  statute,  the  miners  of  a  district  make  such 
laws  as  they  deem  expedient,  and  such  laws  have  full  force, 
if  not  in  conflict  with  the  law  of  the  Territory.  Acts  1865, 
169,  §  634. 

The  appellants  were  not  entitled  to  any  damages,  and 
showed  no  right  to  recover  them.  The  respondents'  mining 
ground  would  be  rendered  useless,  without  permitting  their 
tailings  to  run  in  accordance  with  the  custom  of  the  district. 

Stmes,  J.  This  was  an  action  brought  by  plaintiffs,  alleg- 
ing that  they  were  and  had  been  for  two  years  the  owners 
of  certain  mining  ground  in  Lincoln  district.  Carpenter's 
gulch.  Deer  Lodge  county,  Montana^,  to  wit:  Six  claims 
next  below  discovery ;  that  said  mining  ground  had  been 
located  for  the  purpose  of  mining  the  same  by  bed  rock 
flumes ;  that  they  had  been  continually  working  and  mining 
the  same  when  practicable  since  location,  and  had  con- 
structed a  bed  rock  flume  and  a  reservoir  for  harboring  the 
water.  Further,  that  defendants  have  been  for  more  than  a 
year  mining  on  ground  in  said  gulch,  six  hundred  or  eight 
hundred  feet  above  the  plaintiffs,  and  have  been  using  the 
water  of  said  gulch  through  a  flume ;  that  in  1868  and  1869, 
while  plaintiffs  were  in  possession  of  their  ground  and 
flume,  and  waters  of  gulch,  defendants  wrongfully  and  un- 
lawfully washed  and  run  large  quantities  of  rock,  tailings, 
gravel  and  sediment  on  to  the  plaintiffs'  ground  and  in  and 
upon  their  reservoir,  and  covered  up  and  obstructed  their 
reservoir ;  that  plaintiffs  had  been  prevented  from  mining 
their  ground  and  had  sustained  damage  to  the  amount  of 
$300,  and  demanded  judgment  and  an  injunction. 

Defendants  answered,  denying  the  allegations  of  the 
plaintiffs'  complaint,  and  alleged  that  they  had  located  their 
mining  ground  above  prior  to  plaintiffs'  location,  and  that 
plaintiffs  took  their  mining  ground  subject  to  defendants' 
prior  right  to  let  their  tailings,  etc.,  run  down  the  natural 
channel  of  the  gulch.    And  alleged  that  there  was  a  cus- 
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torn  in  the  district  where  said  mining  ground  was  situate, 
that  gave  those  above  in  the  gulch  the  right  to  let  their  tail- 
ings run  down  the  natural  channel  of  the  gulch  without 
cribbing  the  same ;  and  that  plaintiffs  located  their  mining 
ground  subject  to  this  mining  custom. 

The  cause  was  tried  at  the  September  term  of  the  Deer 
Lodge  county  district  court,  judgment  rendered  for  defend- 
ants, motion  for  new  trial  overruled,  and  case  appealed 
from  order  overruling  motion  for  new  trial.  The  facts  of 
the  case  quite  fully  appear  in  statement  on  motion  for  new 
trial  and  special  findings  submitted  to  the  jury. 

We  are  asked  to  reverse  the  judgment  and  grant  a  new 
trial,  first,  because  the  verdict  is  contrary  to  law  and  the 
evidence  ;  and  second,  because  the  court  erred  in  giving  and 
refusing  certain  instnictions. 

The  jury,  in  addition  to  their  general  verdict  for  defend- 
ants, found,  in  their  special  verdict,  that  defendants  located 
and  owned  their  mining  ground  above  in  the  gulch  prior  to 
plaintiffs'  location  below  and  adjoining;  that  defendants 
owned  three  hundred  feet  of  the  ground  next  below  the  upper 
line  of  number  one,  claimed  by  plaintiffs,  for  the  purpose  of 
depositing  their  tailings  thereon,  and  were  actually  using  the 
same  for  such  purpose  when  plaintiff^  located  it  with  their 
other  ground  below  ;  that  it  was  the  custom  and  usage  of 
miners  in  the  mining  district  where  plaintiffis'  mining  ground 
was  situate,  to  let  so  much  of  the  tailings  and  sediment,  as  the 
natural  waters  of  the  gulch  would  carry,  flow  free,  at  the 
time  plaintiffs  located  their  mining  ground ;  and  that  the 
alleged  damage  accrued  by  reason  of  defendants  letting 
their  tailings  and  sediment  so  to  run  free. 

There  were  other  special  findings  immaterial  to  the  main 
issues. 

The  court  below  states,  in  reasons  for  overruling  motion 
for  new  trial,  that  it  thinks  the  weight  of  evidence  was  con- 
trary to  some  of  the  special  findings ;  but  that  there  was 
some  evidence  on  both  sides,  as  appears  in  the  statement, 
and  therefore  the  verdict  cannot  be  set  aside.  We  think 
this  the  correct  doctrine ;  that  although  the  preponderance 
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of  evidence  may  have  been  in  favor  of  the  plaintiffs  on  the 
two  main  issues,  viz. :  Whether  defendants  owned  three 
hundred  feet  below  the  upper  line  of  claim  number  one,  for, 
in  miner's  parlance,  dump ;  and  whether  there  was  a  cus- 
tom to  let  tailings  run  free ;  still,  as  there  was  some  consid- 
erable evidence  on  both  sides,  the  judgment  cannot  be  re- 
versed for  that  reason. 

This  brings  us  to  the  consideration  and  necessary  decis- 
ion of  a  question,  which,  after  twenty  years  of  mining  liti- 
gation in  California,  has  never  been  fairly  met  and  decided, 
viz.  :  how  far  a  mining  custom  to  let  tailings  run  free  down 
a  gulch  without  any  let  or  hindrance  (such  as  was  found  by 
the  jury  to  exist  in  this  case),  can  interfere  with  and  destroy 
the  mining  operations  and  ground  of  persons  locating  for 
mining  purposes  in  the  same  gulch  below  and  after  such 
custom  or  regulation  has  been  established. 

It  plainly  appears  that,  if  defendants'  tailings  are  allowed 
to  run  free,  in  accordance  with  said  custom,  it  will  entirely 
destroy  plaintiff's  mining  ground,  and  render  his  mining 
operations  valueless.  Will  the  law  allow  such  a  custom  to 
take  away  and  destroy  the  property  rights  of  plaintiffs, 
acquired  as  aforesaid,  and  will  defendants'  prior  location 
be  a  good  defense  under  the  maxim  qui  prior  est  in  tempore 
potior  est  injure  f 

The  case  of  Esmond  et  al.  v.  CTiew  et  al,^  15  Cal.  137,  is 
a  case  in  point  on  question  of  first  in  time,  first  in  right,  and 
establishes  the  doctrine  that  a  person  locating  ground  on 
the  bed  of  a  stream,  or  in  a  gulch,  prior  to  one  locating 
ground  below,  does  not  acquire  the  right,  by  such  prior 
location,  to  go  on  to  and  construct  a  tail  race  on  subsequently 
located  ground  below,  and  cannot,  as  matter  of  strict  legal 
right,  therefore,  allow  tailings  and  sediment  to  run  free,  to 
the  destruction  of  the  mining  property  of  junior  locators 
below.  Where  the  useful  working  of  the  claim  above,  with 
reasonable  care  and  diligence,  will  necessarily  work  some 
injury  to  the  claim  below,  it  would  be  damnum  absque 
injuria;  but  this  would  be  a  question  for  the  jury  under 
the  instructions  of  the  court,  and  cannot  avail  defendants 
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in  this  c&se,  as  it  appears  that  what  they  justify  would 
entirely  destroy  the  mining  property  of  plaintiffs,  and 
make  it  impossible  for  them  to  work  their  claims.  But  this 
case  does  not  reach  the  question,  how  far  a  local  mining 
custom  could  authorize  a  destruction  of  mining  operations 
below.  But  the  court  say  that,  if  the  damage  was  justified 
by  a  local  custom  or  regulation,  its  existence  should  have 
been  alleged  and  proved ;  perhaps  intimating  that  such  a 
custom  would  justify  such  damage.  The  other  case  cited 
{Logan  v.  Driscoll),  where  the  plaintiff  owned  mining  ground 
below,  and  defendants  located  above,  after  plaintiff,  it  was 
held  that  the  maxim  first  in  time,  first  in  right,  applied  to 
this  case,  and  defendant  was  enjoined  from  allowing  tail- 
ings to  run  down  to  the  damage  of  plaintiff,  defendant 
being  junior  locator. 

The  court  below  instructed  the  jury  in  accordance  with 
the  above  cited  decisions,  so  far  as  applicable ;  but  also 
gave  instruction  to  the  effect  that,  if  the  defendants  proved 
a  custom  allowing  tailings  to  run  free,  that  would  be  a  good 
defense  or  justification  for  any  damage  resulting  to  plaintiffs' 
mining  operations  below ;  and  the  case  was  tried,  and  judg- 
ment rendered  on  this  theory.  We  think  this  theory  cannot 
be  maintained  in  accordance  with  strict  legal  principle.  To 
support  this  doctrine  of  free  tailings  by  custom,  would  be 
to  allow  a  few  miners  or  flume  companies  to  go  into  the 
head  of  a  mining  gulch  and  prevent,  perhaps,  miles  of 
valuable  mining  ground  below  them  from  being  taken  up 
and  developed ;  because  no  one  could  tell,  if  they  located 
below,  how  soon  their  ground  would  be  entirely  covered  up 
and  destroyed,  under  this  custom  of  free  tailings.  Such  a 
mining  custom  would  be  in  contravention  of  the  leading 
principle  that  customs  must  not  be  inconsistent  with  the 
full  and  rapid  development  of  all  the  mining  resources  of 
the  country ;  for  the  miners  of  a  district  might  as  well  take 
possession  of  a  large  gulch,  and  establish  a  regulation  that 
each  claim  should  be  five  thousand  feet  up  and  down  the 
gulch  in  size,  as  to  put  a  few  flumes  in  at  the  head  of  a 
gulch,  and,  under  the  contended  for  custom  of  free  tailings, 
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not  allow  them  to  be  cribbed,  and  thereby  prevent  rich 
mining  ground,  for  miles  below,  from  ever  being  worked 
or  developed. 

We  are  not,  by  this  decision,  restricting  any  of  those 
mining  rights  which  may  be  acquired  by  prior  location, 
or  as  appurtenant  to  mining  ground,  nor  contravening  the 
doctrine,  that  the  miners  may  establish  such  customs  and 
regulations,  not  inconsistent  with  the  laws  of  congress  and 
the  Territory,  as  to  them  may  seem  just  and  necessary  ;  but 
only  that  the  doctrine  of  free  tailings  cannot  be,  abstractly,, 
and  without  restriction,  maintained.  Where  persons  locate 
ground  for  the  purpose  of  constructing  a  flume,  they  can 
locate  any  number  of  feet,  not  in  violation  of  the  mining 
regulations  of  the  district,  and  if  there  are  no  regulations 
not  exceeding  a  reasonable  amount  for  the  deposit  of  tail- 
ings, or  dump,  but  the  boundaries  of  the  same  must  be 
marked  in  accordance  with  the  regulations  of  the  district ; 
or,  if  there  are  more,  by  fixing  the  boundaries  by  such 
physical  marks  as  will  advertise  the  precise  ground  claimed 
for  mining  and  dump ;  so  that  those  wishing  to  locate  there- 
after may  know  what  is  vacant.  English  v.  Johnson^  17 
Cal.  117.  And  there  are  other  appurtenant  rights  acquired 
and  necessarily  attaching  to  the  claim,  defined  by  the  min- 
ing law,  and  the  peculiar  circumstances  surrounding  such 
case.  To  allow  the  custom  of  free  tailings  to  govern  with- 
out restriction,  would  be  in  opposition  to  this  principle,  that 
parties  locating  are  bound  to  mark  the  boundaries  of  their 
claims,  which  shall  be  notice  of  the  extent  of  the  mining 
ground  and  rights  acquired  to  subsequent  locators,  for  all 
the  first  locators  would  have  to  do,  would  be  to  pass  the 
mining  custom  of  *'free  tailings;"  then  defining  bound- 
aries by  physical  marks  would  be  useless,  because  if  any 
one  located  below,  they  could  run  their  tailings  on  to,  and 
render  their  ground  valueless,  and  this  custom  unrestricted 
would  prevent  junior  locators  from  cribbing  or  stopping  the 
tailings  from  above  in  any  way. 

There  was  evidence  in  the  case  to  show  that  if  the  tailings 
were  not  allowed  to  run  free,  the  defendant's  mining  opera- 
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tions  would  be  rendered  useless,  and  would  be  destroyed ; 
but  the  jury  found  the  defendants  owned  three  hundred  feet 
of  the  ground  claimed  by  plaintiffs,  below  their  own  mining 
ground,  for  deposit  of  tailings.  The  evidence  and  peculiar 
circumstances  of  the  case  might  justify  defendants  in  the 
reasonable  prosecution  of  their  mining  operations,  under  prior 
location,  in  working  some  necessary  injury  to  plaintiffs, 
which  would  be  damnum  absque  injuria.  But  a  miniTig 
custom  which  would  allow  the  total  destruction  of  a  junior 
locator's  mining  operations,  in  a  gulch  below  prior  locators, 
on  ground  which  was  vacant,  cannot  be  maintained  under 
any  statute  or  common  mining  law  with  which  we  are  ac- 
quainted. Therefore,  the  court  erred  in  instructing  the  jury 
that  the  defendants  could  justify  the  destruction  of  plaintiffs' 
mining  operations,  by  proving  a  custom  or  regulation  to  let 
tailings  run  free. 
Judgment  is  reversed  and  cause  remanded  for  a  new  trial. 

Exceptions  sustained. 


Nolan,  respondent,  v.  Lovelock  et  al.,  appellants. 

Mining  PARTNERSHIP— outhoHtj/o/ partners  in  mining  to  hire  laborers.  The 
law  presumes  that  eveiy  member  of  a  mining  firm  has  authority  to  hire 
laborers  and  make  the  firm  liable  for  their  wages,  if  they  are  necessarily 
employed  in  working  upon  the  joint  property,  and  no  evidence  of  such 
authority  is  required. 

Mining  partnership— WaftilWy  for  wages  of  laborers^  loith  notice.  Laborers 
that  are  hired  by  one  member  of  a  mining  firm  cannot  recover  their  wages 
from  the  firm,  if  they  had  notice  of  an  express  agreement  that  such  a  con- 
tract must  be  ratified  by  all  the  members. 

Fleabinq — complaint  on  mechanics*  lien  muat  staie  a  contract  The  complaint 
of  a  party,  who  claims  to  have  a  lien  upon  mining  ground,  for  labor  per- 
formed, must  stale  facts  that  constitute  a  contract,  but  it  is  not  necessary 
to  name  the  contract. 

Mechanics'  lien— noC  lost  by  excessive  claim.  A  laborer  does  not  lose  his  lien 
for  the  amount  actually  due,  by  claiming  a  lien  for  a  sum  in  excess  of  that 
to  which  he  is  entitled,  unless  there  is  fraud  connected  with  the  trAnsaotioou 
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Appeal  from  the  Third  District^  Meagher  County. 

In  April,  1870,  Nolan  commenced  this  action  against 
Lovelock,  J.  R.  Weston  and  J.  A.  Harding,  in  the  district 
court  in  Meagher  county.  The  defendants  demurred  to  the 
complaint,  because  there  was  a  defect  and  misjoinder  of 
parties  defendant ;  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  complaint  was 
ambiguous.  The  demurrer  was  overruled  by  the  court, 
Symes,  J.,  and  defendants  excepted. 

The  cause  was  tried  in  May,  1870,  by  the  court,  Symes,  J. 

It  appeared  from  the  evidence  that  the  defendants  owned 
mining  ground  in  Confederate  gulch,  Meagher  county,  in 
the  following  undivided  proportions :  Lovelock,  -j^ ;  Wes- 
ton, -^^ ;  and  Harding,  ^V-  Lovelock  hired  Nolan  to  run 
a  whim  upon  the  mining  ground,  and  agreed  to  pay  him  for 
his  services  and  the  use  of  his  mule,  $7.50  per  day.  Wes- 
ton sometimes  paid  him  for  his  services;  and  gave  him  on 
January  6,  1870,  the  following  instrument:  '*Due  from 
Lovelock,  Weston  &  Co.  to  date,  to  John  Nolan,  $444.50." 
The  defendant  also  owed  other  sums  to  Nolan  on  different 
accounts.  Neither  Harding  nor  Watson  ever  spoke  to  Nolan 
about  his  contract.  None  of  the  defendants  had  any  author- 
ity from  the  others  to  hire  laborers,  or  bind  them  by  his 
contracts,  and  each  defendant  was  to  pay  his  proportion  of 
the  expenses. 

The  plaintiff  filed  his  account  in  the  county  recorder's 
office,  in  Meagher  county,  to  secure  a  lien  on  the  mining 
ground  for  his  services,  and  claimed  that  the  defendants 
owed  him  $544.90. 

The  court  rendered  judgment  for  plaintiff  for  $544.90,  and 
that  he  was  entitled  to  a  lien  on  the  mining  ground  to  secure 
the  payment  of  $445.90  thereof. 

.  The  court,  Symes,  J.,  overruled  the  defendants'  motion 
for  a  new  trial,  and  defendants  appealed. 

Chumasero  &  Chadwick,  for  appellants. 
The  demurrer  was  well  taken.    The  complaint  would  not 
support  an  action  for  the  enforcement  of  the  lien,  unless  it 
Vol.  L— 29. 
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contained  an  averment  that  the  labor  was  done  under  a  con- 
tract, and  the  lien  was  filed  for  personal  property,  and, 
therefore,  could  not  be  enforced.  Houck  on  Liens, 
§§  55-132. 

It  was  error  to  admit  evidence  of  a  contract,  when  there 
was  none  in  the  complaint. 

The  appellants,  according  to  the  evidence,  were  not  gov- 
erned in  the  management  of  the  premises  in  question  (being 
mining  ground)  by  the  law  governing  commercial  copart- 
nerships, but  were  tenants  in  common,  uniting  in  a  general 
system  of  management.  There  was  no  joint  indebtedness,  as 
found  by  the  court.  Rockwell  on  Span,  and  Mexican  Law, 
6,  574,  et  seq. ;  SkiUrnan  v.  Lachman^  23  Cal.  199. 

The  evidence  showed  that  respondent  was  seeking  to 
enforce  a  lien  for  a  much  larger  amount  than  he  was  enti- 
tled to.  He,  therefore,  lost  his  right  to  a  lien  for  any  por- 
tion of  the  amount  claimed.    Houck  on  Liens,  §  210. 

S.  Orb  and  Shober  &  Lowry,  for  respondent. 

The  complaint  is  sufficient,  under  the  laws  of  Montana, 
to  support  a  laborer's  lien.    Acts  1866,  334 ;  Acts  1867,  80. 

The  evidence  of  the  contract  was  properly  admitted. 
Farron  v.  Sherwood^  17  N.  T.  227. 

The  evidence  shows  that  appellants  were  mining  partners, 
and  liable  as  such  to  respondent  for  the  labor  he  performed 
on  the  mining  ground  owned  by  appellants  jointly,  and  the 
drain  to  said  ground.  Skillman  v.  Lachman^  23  Cal.  199 ; 
Duryea  v.'  Burt^  28  id.  669  ;  Dougherty  v.  dreary^  30 
id.  290. 

The  parties  owning  a  mining  claim  as  tenants  in  common, 
and  engaged  in  working  it,  are  partners.  It  is  not  neces- 
sary that  there  should  be  an  express  stipulation  between 
the  partners  to  show  the  profits  and  losses,  as  that  is  an 
incident  to  the  prosecution  of  their  joint  business.  Sto.  on 
Part.,  §§  18-26-82 ;  Coll.  on  Part.,  §  18 ;  3  Kent's  Com.  24,  26. 

KlirowLES,  J.  This  is  an  action  to  foreclose  a  lien  upon 
certain  mining  ground  owned  by  appellants,  for  work  and 
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labor  done  thereon.  The  respondent,  in  the  court  below, 
obtained  judgment  against  the  appellants  for  $654.90,  and 
a  decree  for  ttie  sale  of  this  mining  ground  —  upon  which  a 
portion  of  the  work  had  been  performed — to  satisfy  $446.90 
of  this  amount.  The  appellants,  in  the  court  below,  moved 
for  a  new  trial,  which  was  denied.  Prom  this  judgment 
they  appealed  to  this  courts  assigning  as  error  the  points 
which  will  now  be  considered. 

The  evidence  shows  that  the  appellants  owned  certain 
mining  ground  in  Confederate  gulch  as  tenants  in  common  ; 
that  they  worked  it  together,  and  that  the  gold  taken  there- 
from went  first  to  pay  the  expenses  of  working  it,  and  the 
residue,  if  any,  was  to  be  divided  among  them  in  propor- 
tion to  the  interest  of  each  in  the  mining  ground.  This 
made  them  mining  copartners.  Duryeay.  Burtetal.,  28 
CaL  669. 

One  of  the  partners.  Lovelock,  employed  respondent  to 
work  on  the  mining  ground  in  mining.  He  performed  work 
that  amounted  to  $446.90,  for  which  he  was  not  paid.  The 
question  arises  whether  Lovelock  had  authority  to  bind  his 
copartners  in  contracting  a  debt  for  working  in  their  mine. 
One  partner  in  a  mining  copartnership  has  authority,  by 
implication  of  law,  to  bind  his  copartners  in  creating  a  debt 
for  the  purposes  of  working  their  mine,  if  it  appears  that 
such  work  was  useful  or  necessary  for  that  object.  Yale  on 
Mining  Claims  &  Water  Rights,  224,  and  cases  there  cited. 
There  is  no  doubt  but  that  the  labor  performed  by  respond- 
ent was  useful  in  working  their  mine,  and  that  appellants 
received  the  benefit  of  it.  Perhaps,  in  some  cases,  one 
partner  might  limit  his  liability  even  for  necessaries,  by 
giving  notice  to  the  person  performing  such  work,  in  due 
time,  that  he  would  not  be  liable  therefor.  Where,  however, 
a  firm  is  composed  of  more  than  two  persons,  if  a  majority 
agree  upon  any  undertaking  in  working  mining  ground,  if 
would  be  doubtful  whether  any  one  of  the  partners  could 
limit  his  liability  for  necessaries,  as  a  majority  of  the  firm, 
in  such  cases,  ought  to  control.  Daugherty  v.  Oreary,  30 
Cal.  290. 


Digitized  by 


Google 


228  Nolan  v.  Lovelock.  [Aug.  T., 

In  this  case  there  were  three  copartners,  one  of  whom 
hired  respondent,  and  another  of  whom  settled  with  him 
and  gave  him  a  memoranda,  stating  how  much  the  firm  was 
indebted  to  him.  This  would  go  to  show  that,  at  least,  one 
had  contracted  with  respondent,  and  the  other  had  ratified 
it  The  appellants  all  testified  that  neither  one  of  the  firm 
had  authority  to  bind  the  others,  and  also  considerable  con- 
cerning the  interest  of  each  in  the  mining  ground.  It 
might  be  that  some  of  this  evidence  was  introduced  to 
show  that  the  copartners  had  limited  their  liability,  but  I 
do  not  think  it  was  sufficient  to  warrant  the  court  in  finding 
any  such  notice.  I  am,  however,  inclined  to  think  that 
appellants  introduced  this  evidence  to  show  that  appellants 
were  tenants  in  common  of  the  mine,  and,  hence,  were 
mining  copartners,  under  the  impression  that  it  devolved 
upon  the  respondent  to  show  some  express  authority,  from 
each  copartner,  to  authorize  any  member  of  the  firm  to  bind 
the  rest.  The  rule,  however,  is  diflferent.  It  devolves  upon 
the  firm  to  show  that  they  had  an  express  agreement  with 
each  other,  that  one  should  not  contract  for  what  was  useful 
or  necessary  without  the  express  consent  of  the  others,  and 
that  the  party  contracting  with  any  member  of  the  firm  had 
notice  of  this  agreement.  Without  this  the  law  gives 
authority  to  each  member  of  a  mining  copartnership  to 
bind  the  rest  for  what  is  useful  and  necessary  in  their 
undertaking.  No  such  agreement  as  this  was  proved  in  this 
case. 

There  is  nothing  in  the  point  insisted  upon  by  appellants' 
counsel,  that  the  complaint  does  not  stat-e  facts  sufficient  to 
warrsmt  the  court  in  decreeing  respondent  a  lien  on  the 
mining  ground,  because  the  complaint  does  not  say  that  the 
respondent  labored  upon  this  mining  ground  under  an  ex- 
press or  an  implied  contract.  The  facts  set  forth  in  the  com- 
plaint show  that  the  respondent  performed  the  work  under 
an  implied  contract.  This  is  sufficient.  It  is  not  necessary 
for  a  party  to  state  the  name  of  the  contract  he  sues  under. 
When  he  states  the  facts  amounting  to  a  contract  the  law 
names  it. 
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It  is  claimed  by  appellants  that,  because  respondent 
claimed  a  lien  for  a  larger  amount  than  he  was  entitled 
to,  he  lost  his  lien.  A  person  seeking  to  foreclose  such  a 
lien  appeals  to  the  equity  powers  vested  in  a  court.  No 
court  of  equity  ought,  in  the  absence  of  an  express  and 
positive  statute,  to  hold  that  a  person  claiming  a  lien  for 
more  than  he  was  entitled  lost  his  lien,  unless  it  clearly 
appeared  that  there  was  some  fraud  connected  therewith. 

The  respondent  is,  therefore,  entitled  to  a  judgment 
against  the  appellants  for  $445.90,  and  a  lien  for  that  sum 
on  the  mining  ground  upon  which  he  performed  the  work. 

The  court  below  gave  the  respondent  a  further  judgment 
for  $93,  for  work  done  on  a  bed-rock  flume.  In  the  state- 
ment on  the  motion  for  a  new  trial,  the  contract  under  which 
this  work  was  done  is  set  out  in  full.  It  is  not  a  joint  con- 
tract. These  appellants  and  other  parties  became  bound, 
individually,  each  in  a  certain  sum,  and  neither  one,  in  any 
way,  became  bound  for  the  other.  There  is  no  evidence 
that  this  copartnership  ever  became,  in  any  way,  bound  for 
this  debt.  K  any  of  the  individual  members  of  the  firm 
owe  this  amount,  or  portions  of  it,  the  respondent  must 
recover  it  of  them  individually.  He  cannot  recover  it  in 
this  action. 

The  judgment  oT  the  court  is,  therefore,  modified.  Re- 
spondent should  have  judgment  for  $445.90,  and  a  decree 
for  the  sale  of  the  mining  ground  specified  in  the  notice  of 

lien. 

Judgment  modtJUd. 
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Higgles  et  al.,  appellants,  v.  Germaine,  respondent. 

PiiBADiKG  — complaint— averment  of  expreM  promise.  Under  the  civil  prac- 
tice act,  a  complaint  should  not  set  forth  a  promiee  which  is  implied  from 
the  facts  alleged,  but  an  express  promise  mubt  be  averred  and  proved. 

Pleading  — an«toer  — denial  o/ implied  and  express  aXUgations*  The  denials 
of  the  answer  must  controvert  the  express  allegations  of  the  complaint,  and 
those  that  are  necessarily  Implied  from  them. 

PiJBADiNO  —  denial  of  indehted}ies8 — isst^e.  In  an  action  on  an  account  for 
goods  sold  and  delivered,  a  denial  of  the  indebtedness  raises  no  material 
issue. 

Appeal  from  the  Third  District^  Lewis  and  Clarke 
County. 

HiGGiKS  and  Hagadorn  commenced  this  action  in  Febru- 
ary, 1870,  to  recover  from  Germaine  $1,847.16,  on  an  account 
for  goods  sold  and  delivered.  The  defendant  demurred  to  the 
complaint,  on  the  grounds  that  the  complaint  did  not  aver  a 
promise  to  pay  the  amount  demanded,  or  that  this  amount 
was  the  reasonable  value  of  the  property  alleged  to  have 
been  sold,  or  that  this  amount  was  the  contract  price  there- 
for. The  demurrer  was  overruled,  and  the  defendant  filed 
the  following  answer,  which  is  referred  to  in  the  opinion  of 
the  court : 

"Now  comes  the  defendant,  G.  Jules  Germaine,  and  for 
answer  to  the  complaint  of  the  plaintiffs,  denies  that,  on  the 
2d  day  of  February,  1870,  or  at  any  other  time,  he  was  or 
that  he  now  is  indebted  to  said  plaintiffs  in  the  sum  of 
$1,847.15,  or  any  other  sum,  on  account  for  goods,  wares 
and  merchandise,  consisting  of  groceries,  provisions  and 
other  articles,  sold  and  delivered  to  this  defendant 

Denies  plaintiffs'  rights  to  recover  in  this  action,  and  avers 
that  the  only  indebtedness  existing  or  owing  from  the  de- 
fendant to  said  plaintiffs,  accrued  on  an  account  for  gold 
dust,  the  amount  of  which  is  much  less  in  value  than  the 
claim  made  by  said  plaintiffs  in  their  complaint.  That  the 
goods,  wares  and  merchandise  claimed  by  said  plaintiffs  to 
have  been  sold  and  delivered  to  this  defendant,  by  the  terms 
of  such  sale  and  purchase,  were  to  have  been  paid  for  in 
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gold  dust  That  he  made  no  other  contract,  and  had  no 
other  transactions  with  said  plaintiflFs,  by  which  he  became 
indebted  to  them  in  any  manner  whatever. 

Wherefore,  he  asks  judgment  for  his  costs  and  disburse- 
ments in  this  action." 

The  cause  was  tried  in  April,  1870,  by  the  pourt,  Symes, 
J.  After  the  testimony  had  been  concluded,  the  defendant 
filed  his  motion  for  a  nonsuit  upon  the  following  grounds : 

"  1.  The  evidence  does  not  show  that  the  goods  sold  were 
at  any  particular  price  agreed  on,  or  any  promise  to  pay 
any  particular  sum  or  price  therefor,  or  that  any  sum  ol 
gold  dust  was  found  due. 

"  2.  The  evidence  does  not  show  that  defendant  promised 
to  pay  the  sum  claimed,  or  any  other  particular  sum. 

*  *  3.  The  evidence  shows  that  there  was  a  special  agreement 
or  contract  for  the  goods  claimed  to  be  sold,  which  was  pay- 
able in  gold  dust,  and  that  said  gold  dust  was,  by  the  terms 
of  said  contract,  to  be  valued  at  $22i  per  ounce,  which  con- 
tract is  not  averred  in  the  complaint." 

The  court  sustained  the  motion,  and  plaintifl^  appealed. 

Chumasebo  &  Ohadwigk,  for  appellants. 

Respondent's  denial  of  the  indebtedness  claimed  to  be 
due  in  the  complaint  is  not  a  sufficient  denial  under  our 
statute.  Civil  Prac.  Act,  §  41 ;  Curtis  v.  Richards^  9  Cal. 
33 ;   Wells  v.  McPiJce,  21  id.  216. 

The  evidence  sustains  the  averments  of  the  complaint  of 
the  indebtedness  due  from  respondent  to  appellants,  and 
conclusively  disproves  the  averment  in  the  answer,  that  the 
goods  were  sold  and  delivered,  to  be  paid  for  in  gold  dust. 
AU  that  is  required  in  a  complaint  is  a  statement  of  the 
facts  constituting  the  cause  of  action,  in  ordinary  and  con- 
cise language;  and,  if  money  be  demanded,  the  amount 
should  be  stated.  Civil  Prac.  Act,  §  39.  Nothing  should 
be  alleged  affirmatively  which  a  party  is  not  required  to 
prove.    Oreen  v.  Palmer^  15  Cal.  413. 

A  complaint  which  alleges  that  the  defendant  is  indebted 
in  a  specific  sum,  for  goods  sold  and  delivered  by  appel- 
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lants  to  respondent,  at  his  request,  and  that  such  sum  is 
due  from  him  to  them,  is  good.  AUen  v.  Patter soUj  7 
N.  Y.  476. 

Even  if  there  had  been  a  contract  to  sell  at  a  stipulated 
price,  after  the  contract  had  been  completed  on  the  part  of 
the  appellants,  an  action  could  have  been  maintained  for 
goods  sold  and  delivered.  Farron  v.  Sherwood^  17  N. 
Y.  227. 

The  only  defense  interposed  in  this  case  in  the  court  below 
was,  that  the  goods  were  sold  under  a  special  contract,  and 
unless  that  defense  was  sustained  by  the  evidence,  the  non- 
suit was  erroneously  granted. 

It  was  not  necessary  to  make  a  motion  for  a  new  trial  in 
the  court  below.  Darst  v.  Ribsh^  14  Cal.  81 ;  Sullivan  v. 
Gary,  17  id.  80. 

WooLFOLK  &  Toole,  for  respondent. 

The  evidence  must  support  the  allegations  of  the  com- 
plaint. This  action  should  have  been  for  so  much  gold 
dust,  at  an  agreed  price.  The  goods  were  sold  for  gold  dust 
upon  an  implied  contract  to  pay  their  reasonable  value,  and, 
after  the  reasonable  value  of  the  goods  was  ascertained,  to 
pay  a  certain  amount  in  lawful  money  for  the  gold  dust. 
Jiabertson  v.  Lynchj  18  Johns.  456. 

A  party  who  can  recover  upon  an  implied  promise  to 
pay  must  show  that  it  was  for  a  stipulated  price  or  sum 
certain.  KeteUas  v.  MyerSy  19  N.  Y.  231 ;  Moffett  v.  Sackett^ 
18  id.  622 ;  1  Estee's  PL  224,  et  seq. 

The  form  of  the  action  of  assumpsit  has  been  abolished, 
but  the  distinction  between  express  and  implied  assumpsit 
remains.  The  court  below  determines  upon  which  of  these 
he  supported  the  complaint,  and  permitted  the  parties  to 
go  to  trial.  Appellants  must  show  that  they  followed  the 
interpretation  given  by  the  court.  If  they  did  not  do  this, 
they  subjected  themselves  to  the  liabilities  of  a  nonsuit. 
Appellants  should  have  amended  their  pleadings,  or  ex- 
cepted to  the  construction  of  the  pleadings  given  by  the 
court.    Did  the  court  below  abuse  its  discretion  i    Appel- 
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lants  faU  to  show  any  injury  from  the  ruling  of  the  court. 
Toddy.  Wi7iantSy36CBl.l29. 

The  evidence  does  not  support  the  complaint.  A  party 
cannot  avail  himself  of  fiaxsts  proven  upon  the  trial,  if  not 
issues  m^e  by  the  complaint.  Field  v.  Mayor ^  etc.j  2  Seld. 
179 ;  BraziM  v.  Isham^  2  Kern.  9  ;  iT.  Z.  CerUral  Ins.  Co. 
V.  National  P.  Ins.  Co.^  4  id.  85.  A  promise  to  pay  a  sum 
pertain,  in  assumpsit,  must  be  averred  and  proved^ 

The  evidence  in  the  record  cannot  be  entertained  by  this 
court,  because  no  motion  was  made  to  set  aside  the  nonsuit 
or  grant  a  new  trial.  This  is  an  appeal,  and  the  court  can- 
not review  the  evidence.  3  Estee's  PI.  15, 499.  K  the  judg- 
ment of  nonsuit  is  against  law,  a  new  trial  might  have  been 
granted  if  applied  for.  Kower  v.  OlucJc,  33  Cal.  401.  No 
such  motion  was  made  by  appellants.  If  the  ruling  of  the 
court,  after  both  parties  had  rested  their  case,  was  a  matter 
of  law,  the  proper  mode  was  by  saving  exceptions  by  a  bill 
attached  to  the  judgment  roll.  More  v.  Valle^  28  Cal.  170 ; 
I/acas  V.  San  Frandsco^  id.  591 ;  Lyons  v.  LeirtAack^  29 
id.  139 ;  Clarlc  v.  WiUett,  35  id.  534. 

The  court  cannot  order  judgment  in  favor  of  appellants, 
and  thereby  exercise  the  province  of  the  court  below,  and 
weigh  testimony.  The  judgment  can  only  be  reversed  upon 
questions  of  law.  People  v.  Empire  G.  <fe.  S.  M.  Co.^  33 
Cal.  173 ;   Wetherbee  v.  Carroll^  id.  653. 

The  evidence  set  out  is  uncertain,  and  will  not  be  reviewed 
by  the  court.    (1  oz.  or  $)  3  Estee's  PI.  181,  702. 

Knowles,  J.  In  this  action  the  court  below  sustained  a 
motion  made  by  the  defendant  for  a  nonsuit,  for  the  reason 
that  the  plaintiff's  proof  had  not  established  the  material 
allegations  of  the  complaint. 

This  ruling  is  assigned  as  error  by  the  appellants.  In 
determining  whether  the  ruling  of  the  court  below  was  cor- 
rect, it  is  necessary  to  observe  what  were  the  issues  presented 
in  the  pleadings,  for  these  determine  what  the  plaintiffs  were 
required  to  prove.  The  complaint  is  in  the  form  of  a  com- 
moji  indebitatus  count,  for  goods  sold  and  delivered  in  a 
Vol.  I.— 30 
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declarationan  assumpsit  at  common  law,  save  that  no  allega- 
tion of  the  promise  to  pay  the  amount  claimed  due  is  set 
forth.  Under  our  code  system  of  pleadings,  a  promise, 
when  it  is  implied,  need  not  be  alleged,  for  it  is  not  proper 
under  this  system  to  set  forth  implications  of  law.  A  com- 
plaint, similar  to  the  one  in  this  action,  was  held,  in  Allen 
and  Carpenter  v.  Patterson^  7  N.  Y.  476,  to  state  facts 
sufficient  to  constitute  a  cause  of  action ;  and,  according  to 
this  authority,  it  may  be  safely  said  that  this  complaint 
implies  clearly  that  a  contract  had  been  made  between 
plaintiffs  and  defendant,  by  which  the  former  had  sold  and 
delivered  to  the  latter,  goods,  at  his  special  instance  and  re- 
quest, for  the  price  named  in  the  complaint,  which  the 
defendant  had  promised  to  pay ;  that  the  time  when  the 
same  was  to  be  paid  had  expired,  and  that  it  was  now  due 
and  unpaid.  All  that  was  required  of  the  plaintiffs  was  to 
establish  these  facts.  If  they  are  not  controverted  by  the 
answer  they  are  admitted,  and  that  is  sufficient.  A  promise 
that  is  implied  from  the  facts  of  a  case  need  not  be  proved, 
while  an  express  promise  has  to  be  both  alleged  and  proved. 
The  promise  in  this  case,  as  in  that  of  Allen  and  Carpenter 
V.  Patterson,  above  referred  to,  is  an  implied  one.  Under 
our  Code,  as  well  as  under  the  common-law  system  of  plead- 
ings, the  denials  of  the  answer  should  not  only  controvert 
the  express  allegations  of  the  complaint,  but  also  those 
necessarily  implied  therefrom.  Van  Santv.  Plead.  422, 423. 
It  was  necessary,  then,  that  the  defendant  should  contro- 
vert all  or  some  of  the  allegations  above  specified.  The  first 
denial  is  simply  a  denial  of  indebtedness.  This,  it  has  been 
fi^quently  held,  raises  no  material  issue  whatever.  The 
other  allegations  of  the  answer  do  not  directly  controvert 
any  of  the  allegations  of  the  complaint,  but  set  forth  that 
the  goods  were  purchased  for  gold  dust.  This,  of  course, 
inferentially  denies  that  the  goods  were  sold  for  so  much 
money.  It  is  very  difficult  to  class  such  an  answer  as  this, 
It  is  not  a  specific  denial  of  the  allegations  of  the  complaint, 
nor  does  it  confess  and  avoid  them,  for  if  it  is  true,  all  the 
allegations  of  the  complaint  are  not.     The  allegation  in 
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relation  to  the  contract  being  for  gold  dust,  is  set  forth  in  the 
answer,  as  though  it  was  new  matter  constituting  a  defense. 
The  new  matter  constituting  a  defense  provided  for  in  the 
Code  is,  I  think,  the  setting  up  of  such  defenses  as  cover- 
ture, infancy,  payment,  failure  of  consideration,  recoup- 
ment and  such  classes  of  defenses,  amounting  to  a  full  or 
partial  defense  to  the  action.  This  defense  sought  to  be  set 
up  in  this  action  is  not  embraced  within  any  of  these  classes. 
It  is  one  that  undoubtedly  could  have  been  introduced  under 
a  specific  denial,  denying  that  the  defendant  ever  contracted 
to  pay  the  plaintifls  the  sum  named  in  their  complaint,  or 
any  other  sum  of  money,  for  said  goods,  wares  and  mer- 
chandise. At  the  trial,  the  answer  was  treated  as  though  it 
was  such  a  denial  as  this.  Whether  a  court  should  consider 
such  an  answer  a  nullity,  without  any  objection  on  the  part 
of  the  plaintiff,  I  am  not  prepared  to  say.  Giving  it  all  the 
force  claimed  for  it,  the  only  issue  raised  by  it  is,  as  to 
whether  the  goods  were  sold  for  money  or  gold  dust.  All 
the  evidence  in  the  case  is  positive  upon  the  point  that  it 
was  for  money.  The  court  should,  then,  have  found  this 
&ct,  which  would  have  decided  the  cause  for  the  plaintiffs. 
The  judgment  of  the  court  below  is  therefore  reversed, 

and  the  cause  remanded. 

Exceptions  stcstained. 


King  et  al.,  appellants,  v.  Edwaeds  et  al.,  respondents. 

MiNiNO  CI7BT09C8— ejTect  on  common  law.  The  rules  and  oustomfl  of  miners  in 
a  partionlar  district  are  laws,  and  constitute  the  American  common  law  on 
mining  for  precious  metals. 

BIiNiNo  CUSTOMS— location  of  mining  ground.  The  rules  and  customs,  which 
point  out  the  manner  of  locating  mining  ground,  are  conditions  precedent, 
which  must  be  substantially  complied  with. 

liiNiNO  cvsrroMB— forfeiture  presttmed  when  miners  fail  to  work  their  claims. 
The  rules  and  customs  of  miners,  that  require  locators  to  do  a  certain 
amount  of  work  upon  their  claims,  are  conditions  subsequent;  and  the  law 
presumes  that  such  locators  forfeit  their  rights  to  possess  and  mine  the 
same  bj  a  failure  to  comply  therewith,  although  no  penalty  is  specified  in 
such  rules  and  customs. 
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ICcBmro  CTT8TOXS — relocation  of  forfeited  nUnino  daimt.    Mining  dlahns,  whloh 

are  forfeited,  can  be  re-located  by  any  person  who  complieB  with  the  roles 

and  coBtoms  of  the  distriot  in  whioh  they  are  situated. 
MiNiNQ  CUSTOMS— construction,  of  mining  ruUa  by  courts.    Coorts  most  con- 

stme  mining  rules  and  customs  and  require  the  owners  of  mining  ground 

to  develop  and  work  it,  if  consistent  with  law. 
MiKiif  a  CUSTOMS — rules  of  a  district  not  varied  by  those  of  another.    The  rules 

and  customs  of  the  miners  of  one  distriot  cannot  be  introduced  to  TBzy 

those  of  another  district. 
MiNiNO  CUSTOMS — mining  laws  presumed  to  he  in  force.    It  is  presumed  that  the 

written  laws  of  a  mining  distriot  are  in  force,  and  any  custom  that  conflicts 

with  them  must  be  clearly  proved. 
Mining  districts  chanobd— vested  rights.    The  extent  of  a  mining  distriot 

may  be  ch&Dged  by  those  who  created  it,  if  vested  rights  are  not  thereby 

interfered  with. 
Mining  ruIiES  — representation  of  mining  ground  by  labor  and  a  bed-rock — 

flume.    All  mining  rules  and  customs  must  be  reasonable.    Those  which 

compel  persons  to  perform  labor  in  the  district  to  represent  their  mining 

ground,  which  cannot  be  profitably  worlced  without  running  a  bed-rook 

flume  to  It  from  another  district,  are  unreasonable. 

Appeal  from  the  Third  District^  Meagher  County. 

In  May,  1869,  King  and  Gillett  filed  their  complaint  against 
Edwards  and  ten  others,  including  John  Doe  and  Richard 
Roe,  in  the  district  court  in  Meagher  county.  The  cause 
was  tried  by  a  jury  in  November,  1869,  before  Symes,  J., 
and  a  verdict  was  returned  for  defendants.  The  facts  are 
stated  in  the  opinion. 

WooLFOLK  &  Toole,  for  appellants. 

There  was  no  evidence  that  appellants  had  abandoned  the 
ground  in  controversy.  The  laws  of  German  district,  even 
if  in  force,  make  no  provision  for  a  forfeiture,  but  were 
designed  to  make  representation  easy  instead  of  difficult. 
McOarity  v.  Byington^  12  Cal.  426 ;  Colman  v.  Clements^ 
23  id.  248 ;  Bell  v.  Bed  Rock  T.  &  M.  Co.,  36  id.  217. 

No  witness  swore  that  the  laws  were  in  force.  The  record 
shows  that  there  had  been  a  dispute  for  three  years  past,  as 
to  what  laws  were  in  force.    Acts  Montana,  1865, 169,  §  634. 

The  questions  of  abandonment  and  forfeiture,  under  the 
laws  of  German  district,  were  the  only  issues  raised  by  the 
pleadings.  The  record  shows  that  appellants  introduced 
evidence,  that  a  custom  had  grown  up  in  German  district, 
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permitting  representation  of  ground  by  work  ontside  of  the 
district,  as  in  cases  of  flumes  or  drain  ditches.  The  respond- 
ents sought  to  prove  that  there  had  been  no  such  custom,  as 
there  had  been  no  such  case  before  in  the  district.  Not  one 
of  respondents'  witnesses  asserted  that  there  was  any  cus- 
tom in  the  district,  making  a  forfeiture,  when  ground  was 
represented  in  the  manner  that  appellants  represented  their 
ground.  Not  one  of  respondents'  witnesses  testified  to  any 
fact  creating  a  custom,  but  simply  gave  their  own  opinion 
as  to  what  was  or  was  not  the  custom.  Such  evidence  could 
not  establish  a  custom  or  disprove  one.  2  Greenl.  Ev.,  §§ 
250,  252 ;  1  Black.  Com.  76,  77. 

The  court  erred  in  admitting  the  resolutions  offered  as 
the  laws  of  Grerman  district.  English  v.  Johnson^  17 
Cal.  107. 

The  court  erred  in  refusing  to  allow  certain  questions  to 
be  put  to  the  witnesses,  Kane  and  Woods.  It  was  compe- 
tent to  ask  them,  on  cross-examination,  if  there  was  any 
custom  in  German  district  which  would  prevent  representa- 
tion by  bed-rock  flume  in  the  district  below.  1  Greenl.  Ev., 
§  446,  et  seq.;  3  Estee's  PL  450,  §  49 ;  Jackson  v.  Feather 
River  Water  Co.,  14  Cal.  23.  If  there  was  no  custom  which 
prevented  such  mode  of  representation  and  subjected  the 
ground  to  forfeiture,  it  could  not  be  forfeited.  The  ques- 
tions were  asked  to  show  that  there  was  no  such  custom. 

The  court  erred  in  refusing  to  permit  appellants  to  show 
in  rebuttal  the  boundaries  of  German  district  at  the  time 
of  the  adoption  of  the  laws.  Appellants'  witnesses  never 
defined  these  boundaries.  It  was  clearly  competent  to  show 
that,  at  the  time  of  the  adoption  of  these  laws,  German  dis- 
trict embraced  appellants'  bed-rock  flume,  and  that  respond- 
ents were  seeking  to  apply  old  laws  or  customs  to  a  new 
district  with  smaller  dimensions  than  the  one  first  created. 

Chxtkasebo  &  Chadwick,  for  respondents. 

This  action  is  to  recover  the  possession  of  a  mining  claim, 
and  is  governed  by  the  law  applicable  to  actions  of  eject- 
ment.   The  api)ellants  must  recover  upon  the  strength  of 
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their  own  title.  The  respondents  set  np  as  special  defenses, 
abandonment  and  forfeitare. 

The  question  of  abandonment  was  one  entirely  for  the 
jnry,  and,  as  there  was  evidence  tending  to  prove  tiie  same, 
the  court  cannot  disturb  the  verdict.  Depuy  v.  WiUiamSy 
36  Cal.  809 ;  Roberts  v.  Unger,  80  id.  676. 

The  defense  of  forfeiture  of  appellants'  right  to  the 
premises  in  dispute  was  clearly  established.  The  evidence 
showed  that  they  were  in  the  German  district ;  that  the 
miners  of  that  district  had  adopted  certain  rules  long  before 
appellants  claimed  this  ground ;  that  these  rules  required  a 
certain  amount  of  work  to  be  done  in  the  district  to  hold 
mining  ground,  and  that  appellants  had  failed  to  perform  it. 
Whether  the  laws  were  in  force,  or  whether  the  appellants 
had  complied  with  these  laws,  or  whether  the  ground  had 
been  forfeited  under  the  laws  as  shown  by  the  evidence 
and  the  law  as  given  by  the  court,  were  questions  entirely 
for  the  jury  to  pass  upon,  and  their  verdict  cannot  be  dis- 
turbed by  this  court.  Paoker  v.  HeaioUy  9  Cal.  668;  St. 
John  V.  Kidd,  26  id.  263 ;  Depuy  v.  WiUiaTns,  26  id.  809 ; 
Morton  v.  Solarribo  C,  M,  Co.^  id.  632. 

No  exceptions  to  the  instructions  of  the  court  were  taken 
by  either  party.  The  appellants  only  claimed  a  possessory 
right  to  the  gronnd  in  dispute,  haviug  no  title  from  the  gov- 
ernment. That  right  could  only  be  preserved  by  a  com- 
pliance with  the  local  mining  laws,  and,  in  case  of  non- 
compliance therewith,  a  forfeiture  would  arise.  Warring 
V.  CrcyiD,  11  Cal.  366 ;  Oluckauf  v.  Reed,  22  id.  468 ;  St. 
John  V.  KiM,  26  id.  263. 

If  there  were  no  local  rules  in  the  district,  the  ground 
could  only  be  held  by  an  actual  and  continuous  posses- 
sion. 

Appellants  fail  to  make  out  any  case  for  a  new  trial  npon 
the  ground  of  newly-discovered  evidence.  They  show  no 
diligence,  and  the  newly-discovered  evidence  is  cumulative. 
Gra.  &  W.  New  Trials,  473-486. 

All  questions  as  to  customs  or  nsages  in  force  in  the  dis- 
trict were  properly  left  to  the  jury.    They  were  questions 
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of  fact  for  fhem  to  determine,  and  their  verdict  cannot  be 
set  aside,  if  it  was  supported  by  the  evidence^ 

Knowles,  J,  This  is  an  action  of  ejectment  brought  by 
the  appellants  to  recover  possession  from  the  respondents 
of  certain  mining  ground,  situated  in  German  district^  Con- 
federate gulch,  Meagher  county. 

The  appellants  claim  title  from  those  who  first  located  the 
same.  The  respondents  claim  that  appellants  forfeited  the 
ground  and  set  up  title  in  themselves. 

The  law  which  requires  work  to  be  done  on  mining  ground 
in  German  district  does  not  provide  that  a  failure  to  comply 
therewith  shall  work  a  forfeiture  of  the  ground. 

The  first  question  presented  for  us  to  answer  is,  whether 
it  is  necessary  for  this  law  to  so  provide  in  order  to  have 
this  effect 

The  mining  customs  of  any  particular  mining  district 
have  the  force  and  effect  of  laws,  or,  in  other  words,  are  laws. 
The  local  courts  in  each  one  of  the  States  and  Territories, 
where  placer  mining  is  prosecuted  to  any  extent,  have  so 
recognized  them,  and  finally,  congress,  by  an  act  in  July, 
1866,  recognized  these  rules  and  customs  as  law. 

The  title  to  mineral  lands  is  vested  in  the  United  States. 
Any  citizen  of  the  United  States,  or  any  person  who  has 
declared  his  intention  to  become  such,  may,  by  complying 
with  the  local  rules  and  customs  of  any  district,  become 
vested  with  the  right  to  possess  and  mine  any  specific  por- 
tion of  mining  ground.  The  customs  which  point  out  the 
manner  of  locating  mining  ground  are  conditions  precedent. 
A  substantial  compliance  with  them  is  necessary.  The 
right  to  possess  and  mine  any  mining  claim  is  derived  from 
the  United  States  by  virtue  of  this  compliance.  The  United 
States  is  divested  of  this  right  as  effectually  as  if  these  rules 
and  customs  were  acts  of  congress,  for  they  now  are  the 
American  common  law  on  mining  for  precious  metals. 

The  regulations  of  miners  which  require  that  so  much 
work  must  be  performed  upon  each  claim  are  conditions 
subsequent    The  locator  of  a  mining  claim  takes  subject 
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to  this  condition.  So  long  as  he  complies  with  it,  the  right 
to  possess  and  mine  the  same  remains  with  him.  Whenever 
a  condition  subsequent  is  attached  to  any  right  or  title 
vested  in  a  party  by  virtue  of  law,  it  is  not  necessary  that 
the  law  should  provide  that  a  failure  to  comply  therewith 
works  a  forfeiture  of  the  right.  Even  when  a  condition 
subsequent  is  expressed  in  a  deed,  it  is  not  necessary  that 
it  be  specified  that  a  failure  to  comply  with  it  entitles  the 
grantor  to  enter  and  take  possession  of  the  tenements.  It 
is  implied  that  he  has  this  right.    4  Kent's  Com.  140. 

It  is  true  that,  where  a  mine  is  forfeited,  it  becomes  for- 
feited to  the  United  States,  of  whom  the  locator  derived 
title.  Formerly  only  the  grantor,  or  his  heirs,  could  pro- 
ceed for  forfeiture ;  but  under  the  law,  as  it  now  stands,  an 
assignee  of  the  rights  of  the  grantor  can  proceed  to  declare 
a  forfeiture.    4  Kent's  Com.  138,  139. 

When  mining  ground  is  forfeited  by  any  one,  it  again 
becomes  unappropriated  minerai  land  of  the  United  States. 
Any  one  who  relocates  it,  in  accordance  with  the  mining 
rules  and  customs  of  the  district  in  which  the  same  is 
situated,  has  the  rights  of  the  government,  and  may  pro- 
ceed to  declare  a  forfeiture,  or  may  set  up  the  defense  of 
forfeiture  in  an  action  against  him. 

From  the  statement  in  this  case,  it  would  seem  that  it  is 
conceded  that  both  parties  claim  by  virtue  of  the  local  rules 
and  customs  of  the  district  where  the  ground  is  situated. 
At  all  events,  as  far  as  the  statement  goes,  they  both  stand 
upon  the  same  footing.  It  is  doubtful  whether  any  person 
could  acquire  and  possess  a  mining  claim,  without  comply- 
ing with  the  local  rules  and  customs  upon  that  subject  since 
the  act  of  congress  of  July,  1866,  upon  the  subject  of 
mining. 

I  think  I  may  safely  say  that  this  rule  in  relation  to  the^ 
forfeiture  of  mining  claims  is  substantially  the  same  as  ' 
entertained  by  miners  generally  themselves.    It  is  not  often  ^ 
that  a  mining  law  declares  that  a  failure  to  comply  with  the 
one,  in  relation  to  working  and  developing  mining  ground, 
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works  a  forfeiture.    Yet  it  is  generally  considered  among 
miners,  that  such  a  failure  wiU  have  this  effect. 

The  Spanish  edicts  upon  mining  in  Mexico,  which  is  the  ^ 
source  from  which  we  derived  our  mining  rules  and  cus- 
toms, established  that  all  right  to  mining  ground  had  at- 
tached thereto  the  condition  of  development.  A  fkilure  to 
perform  so  much  work  on  any  mine  worked  a  forfeiture. 
There  a  proceeding,  in  its  nature  judicial,  was  always  insti- 
tuted, however,  to  declare  a  forfeiture  and  an  adjudication 
made  before  the  ground  was  subject  to  relocation.  This, 
however,  in  our  country,  is  not  necessary.  The  policy  of 
the  government  of  the  United  States  has  been  to  throw  open 
its  mines  to  its  citizens,  and  to  encourage  the  extraction  of 
as  much  precious  metals  therefrom  as  possible.  And  ob- 
serving that  miners,  by  their  customs,  have  attached  as  a 
condition  to  the  right  to  possess  and  mine  any  mining 
ground,  that  of  working  the  same,  they  have  recognized 
them.  The  condition  of  development  should  be  attached 
to  every  mine ;  and  courts  should,  as  fer  as  consistent  with 
legal  principles,  maintain  the  construction  of  mining  cus- 
toms which  accomplish  this  end. 

The  decisions  in  California,  which  generally  deserve  great 
weight  upon  the  subject  of  mining,  are  far  from  being  satis- 
factory upon  this  one  subject — forfeiture  of  mining  ground. 
Undoubtedly,  mining  customs  should  be  construed  strictly 
against  forfeiture,  as  laid  down  in  Coleman  v.  Clements,  23 
Cal.  248.  But,  where  a  custom  is  plain,  there  is  no  room  for 
construction,  and  a  court  must  take  it  as  it  reads,  and  give 
it  its  legal  effect  The  case  of  McOarrity  v.  Byington  et 
dL.,  12  Cal.  426,  and  that  of  Bell  v.  Bed  Rock  T.  &  M.  Co. 
certainly  lay  down  a  different  rule  from  that  expressed 
here,  whUe  St.  John  v.  Kiddy  26  Cal.  263,  lays  down  the 
same  rule.  It  is  to  be  observed  that  the  ^ase  of  St.  John 
V.  Kidd  does  not  purport  to  overrule  that  of  McOarrity 
V.  Byington  et  al.  Nor  does  the  case  of  BeU  v.  77ie  Bed 
Rock  T.  <fe  M.  Co.  purport  to  overrule  that  of  St.  John 
V.  Kidd.  The  conclusion  that  we  must  come  to  from  this 
is,  that  this  point  has  never  been  fully  considered  by  the 
Vol.  L— 31. 
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California  courts.  No  reasoning  is  given  in  support  of  the 
rule,  in  either  case,  and  no  authorities ;  and,  hence,  it  is 
impossible  to  tell  how  they  arrived  at  their  conclusions. 
The  rule  we  have  expressed  we  believe  is  in  accordance  with 
the  established  principles  of  law,  and  comports  with  the 
understanding  miners  have  of  their  own  customs,  and  is 
consonant  with  the  policy  of  the  general  government. 

The  point  made  by  appellants'  counsel,  that,  because  there 
was  a  dispute  as  to  what  the  customs  in  German  district 
were,  therefore  the  jury  were  not  warranted  in  finding  a 
forfeiture,  is  not  well  taken.  The  record  shows  that  there 
was  considerable  evidence  as  to  what  were  the  customs  of 
German  district.  This  issue  and  the  one  as  to  what  customs 
were  in  force  in  the  district,  was  properly  left  to  the  jury, 
and  this  court  must  presume  that  they  found  the  one  requir- 
ing work  to  be  done  in  the  district,  in  order  to  represent  a 
mining  claim  in  force. 

The  objection  to  the  questions  asked  Kane,  as  "to  whether 
he  knew  of  any  custom  within  German  district  which  will 
prevent  the  representation  of  ground  in  said  district,  by 
work  on  a  bed-rock  flume,  commenced  in  the  district  below, 
and  as  to  whether  he  knew  of  any  custom  which  had  grown 
up  within  the  limits  of  this  district,  whereby  parties  were 
prohibited  from  representing  mining  ground  in  one  district 
by  a  bed-rock  flume  started  in  another,  where  the  bed-rock 
flume  is  to  drain  and  work  all  mining  ground  belonging  to 
the  party  above  the  head  of  the  bed-rock  flume,"  were 
properly  sustained.  The  written  laws  of  the  district,  which 
presumptively  were  in  force,  required  work  in  the  district 
to  represent  ground  therein.  If  any  other  custom  had 
grown  up  in  that  district,  allowing  parties  to  represent 
ground  by  work  outside  of  the  district,  it  devolved  upon 
the  appellants  to  show  it,  as  this  would  be  considered  an 
amendment  to,  or  modification  of,  the  former  custom. 

It  may  be  further  remarked,  in  relation  to  these  questions, 
that,  from  all  that  appears,  they  are  not  proper  cross-exami- 
nation. All  that  appears  from  the  record, in  the  examination 
of  the  witness  in  chief,  is,  that  the  witness  did  not  know  of 
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any  cnstom  in  German  district  allowing  ground  to  be  repre- 
sented by  work  outside  of  the  district,  and  that  he  was 
&miliar  with  the  customs  of  that  district. 

There  was  not  sufficient  evidence  to  warrant  the  court 
holding  that  the  jury  would  be  justified  in  finding  that 
Gterman  district  had  been  abandoned  or  merged  in  a  gene- 
ral district  for  Confederate  gulch,  called  Confederate  district. 
Hence,  the  objections  to  the  third  question  asked  by  appel- 
lants of  Kane,  and  the  one  asked  O' Brian,  in  relation  to 
the  customs  of  Confederate  gulch,  were  properly  sustained. 
When  there  are  customs  upon  any  one  subject  in  a  district, 
the  parties  must  be  limited  to  those.  The  customs  of  an 
outside  district  could  not  be  introduced  to  vary  them. 

The  appellants'  counsel  asked  Grubb,  one  of  the  defend- 
ants' witnesses,  the  following  question :  "  If  a  man  has  a  bed- 
rock flume  in  a  gulch  with  which  he  designs  to  mine  sev- 
eral pieces  of  mining  ground  in  the  same  gulch,  that  lie 
separate  from  each  other  in  diflferent  districts,  do  you  know 
of  any  custom  in  German  district  that  requires  a  separate 
flume  for  each  piece  of  ground  to  represent  the  same  ?" 

The  first  point  that  may  be  noticed  in  relation  to  this 
question  is,  that  if  answered  in  the  affirmative  it  would 
show  a  custom  in  German  district  in  relation  to  what  would 
be  representation  in  another  district,  and  if  answered  in  the 
affirmative,  surely  the  appellants  would  not  have  been  bene- 
fited, as  it  was  not  pretended  that  they  had  two  bed-rock 
flumes.  If  the  witness  had  ansv^ered  in  the  negative,  I  am 
still  unable  to  perceive  what  benefit  the  appellants  would 
have  derived.  The  written  laws  of  the  district  had  been 
introduced  in  evidence,  and  these  provided  for  work  in  the 
district  to  represent  mining  ground  therein,  and  as  before 
remarked,  these  laws  were  presumptively  in  force,  and  it 
devolved  upon  appellants  to  show  a  positive  custom  allow- 
ing them  to  represent  their  ground  by  work  outside  of  the 
district.  The  mere  fact  that  there  was  no  direct  mining  rule 
prohibiting  ground  from  being  represented  in  this  way 
amounted  to  nothing.  The  point  they  were  required  to 
establish  was,  that  there  was  a  positive  custom  sanctioning 
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fhis  kind  of  representation.  A  court  should  not  reverse  a 
case  unless  it  appears  clearly  that  the  appellant  was  either 
actually  or  presumptively  damaged  by  the  error  com- 
plained of. 

The  written  customs  introduced  by  respondents  were 
properly  received.  Sufficient  evidence  concerning  them  had 
been  introduced  to  raise  a  presumption,  that  they  were  laws 
of  the  district.  It  is  not  claimed  that  they  had  possession 
of  the  other  laws  of  the  district  and  refused  to  introduce 
them.  It  was  left  to  the  jury  to  determine  whether  they 
were  the  laws  af  the  district  or  not.  If  they  found  that 
they  were  prima  facie^  they  were  in  force. 

The  court  refused  to  allow  the  appellants  to  introduce 
evidence  to  the  effect  that  at  the  time  the  laws  of  German 
district  were  established  German  district  was  much  larger 
than  at  present,  and  embraced  where  appellants'  bed-rock 
flume  is  situated. 

It  will  be  observed  that  appellants  do  not  seek  by  this 
question  to  determine  the  size  of  the  district  at  the  time  the 
mining  ground  was  located  by  the  grantors  of  appellants, 
but  the  size  of  the  district  at  the  time  laws  were  passed. 
Undoubtedly  those  who  have  created  a  mining  district  may 
change  its  extent  so  that  they  do  not  interfere  with  vested 
rights.  If  these  claims  were  located  by  those  under  whom 
appellants  claim  subsequent  to  the  change  in  the  size  of  the 
district,  appellants  could  not  complain,  and  from  all  that 
appears  from  the  record  this  may  have  been  the  case.  In 
conclusion,  I  may  say  that  where  it  appears  that  mining 
ground  could  not  be  worked  profitably  without  going  out- 
side the  district  to  run  a  bed-rock  flume  or  drain  race  to  it, 
a  custom  which  would  require  work  to  be  done  in  the  dis- 
trict to  represent  it,  might  be  considered  unreasonable.  All 
mining  customs  must  be  reasonable.  In  this  case,  however, 
I  gather  from  the  whole  record  that  the  appellants  had 
mining  ground  in  the  district  below  caUed  Baker  district. 
That  the  primary  object  of  this  bed-rock  flume  was  to  work 
this  ground.    I  do  not  think  any  mining  custom  is  unrea- 
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sonable  which  requires  work  to  be  performed  directly  in 
reference  to  ground  in  the  district  in  which  it  is  in  force. 

For  these  reasons  the  judgment  of  the  court  below  is 
affirmed. 

Exceptions  overruled. 


Cabbhabt,  administrator,  respondent,  t?.  Montana  Min- 
EBAL  Land  and  Mining  Company,  appellant. 

Descent  or  quabtz  Ixodes.  The  statutes  of  this  Texritorj,  which  regulate  the 
descent  and  distribution  of  real  property,  are  applicable  to  quartz  lodes. 

ADMimsTRATOB  CANNOT  MAINTAIN  BBAi«  ACTIONS.  An  administrator  cannot 
maintain  an  action  of  ejectment  for  the  possession  of  realty,  or  trespass  for 
damages  to  the  same. 

Appeal  from  the  Second  District^  Beaverhead  County. 

This  action  was  tried  by  Knowles,  J. 

The  facts  are  stated  in  the  opinion.  The  fourth  ground 
of  the  demurrer  to  the  amended  complaint  was  as  follows : 
"Complaint  shows  that  there  is  an  administrator  of  the 
estate  of  George  Carrhart,  and  defendants  demur  to  mis- 
joinder of  parties,  on  the  ground  that  the  action  should  be 
prosecuted  in  the  name  of  the  administrator  alone."  The 
arguments  of  counsel  upon  questions  that  are  not  decided 
by  the  court  are  not  reported. 

WoBD  &  Spratt,  for  appellants. 

The  complaint  does  not  slate  facts  sufficient  to  constitute 
a  cause  of  action.  The  respondent  has  no  interest  in  the 
property,  or  right  to  the  possession  of  the  same.  At  com- 
mon law,  the  realty  of  the  deceased  descends  to  the  heir 
when  there  is  no  last  will ;  in  no  event  does  it  go  to  the 
administrator,  nor  does  t^ie'administrator  acquire  any  inter- 
est in,  or  right  of  posseission  to,  the  same.  1  Will,  on 
Exec.  560,  568,  715 ;  Smiih  v.  McConnell^  17  HI.  135 ;  King 
V.  Jones ^  1  Eng.  C.  L.  223;*  Emeric  v.  Penniman,  26 
Cal.  122. 
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The  common-law  doctrine  has  been  adopted  in  this  Ter- 
ritory. Acts  1866,  356.  Under  onr  statutes,  the  adminis- 
trator can  have  no  title,  interest  or  right  to  the  possession 
of  the  realty  of  his  intestate.  Acts  1865,  §  1,  art.  2,  p.  285. 
He  has  nothing  but  the  naked  power  to  sell  for  the  payment 
of  debts,  or  make  short  leases  nnder  the  direction  of  the 
probate  court.  The  right  to  the  possession  belongs  to  the 
heirs  or  devisees,  and  they  are  the  proper  parties  to  sue  for 
an  injury  to  the  same,  or  maintain  ejectment.  The  admin- 
istrator is  not  the  real  party  in  interest.    Civ.  Prac.  Act,  §4. 

Our  statute  of  descent  and  distribution  was  in  force  in 
this  Territory  before  the  suit  was  commenced.  Acts  1867, 
p.  64,  §  1.  The  administrator  cannot  take  any  interest  in 
the  realty  of  the  intestate.  Salmon  v.  SpmondSj  30  Cal. 
301.  Our  administration  law  and  the  law  of  descents  and 
distributions  are  literal  copies  from  the  laws  of  Missouri. 
The  administrator  cannot  maintain  an  action  of  ejectment, 
or  possess  or  control  the  realty  of  the  intestate.  Burdyne 
V.  Mackey^  7  Mo.  374;  Avbuchon  v.  Lory^  23  id.  99; 
Sherman  v.  Dutch,  16  111.  285;  nopkins  v.  McCan,  19 
id.  113. 

The  decisions  of  California,  New  York  and  other  States 
are  based  upon  different  statutes,  that  have  repealed  the 
common  law  and  authorized  the  administrator  to  possess 
and  control  the  realty. 

The  defendants  were  entitled  to  judgment  on  the  facts 
found  by  the  court  below.  The  judgment  is  void.  The 
respondent  is  a  stranger  to  the  whole  matter.  The  respond- 
ent's  claim  was  barred  by  the  statute  of  limitations  of 
Montana. 

C.  Mead  and  H.  N.  Blake,  for  respondent. 

The  appellant,  having  filed  no  statement,  cannot  complain 
of  any  error  outside  of  the  judgment  roll.  Harper  Y.Minor^ 
27  Cal.  107 ;  Wetherlee  v.  Carroll,  33  id.  553. 

The  objection  that  the  plaintiff  has  not  the  legal  capacity 
tiO  sue  must  be  raised  by  demurrer  under  that  head.  It 
cannot  now  be  urged,  under  the  sixth  subdivision,  that  the 
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complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  2  Whit.  Pr.  64 ;  Civ.  Prac.  Act,  §§  40,  44,  45  ; 
ConnectictU  Bank  v.  Smithy  17  How.  Pr.  487;  Bank  of 
LowviUe  V.  Edwards^  11  id.  216 ;  Bank  of  Havana  v. 
WickTiamy  16  id.  97. 

The  judgment  will  not  be  reversed  if  it  can  be  gathered 
from  the  complaint,  as  a  whole,  that  plaintiff  has  any  cause 
of  action.  Summers  v.  Farishj  10  Cal.  347;  Hallock 
V-  Jaudin^  34  id.  174. 

An  administrator  may  sue  without  joining  with  him  the 
persons  for  whose  benefit  the  action  is  prosecuted.  Civ. 
Prac.  Act,  §  6.  The  administrator  must  commence  and 
prosecute  all  actions  which  may  be  maintained,  and  are 
necessary  in  the  course  of  his  administration.  Acts  1866, 
288,  §  23. 

The  administrator,  under  the  laws  of  Montana,  has  a 
right  of  possession  to  the  real  and  personal  property  of  the 
deceased.  Acts  1865,  271,  §  14 ;  272,  §  18 ;  277,  §§  46,  47 ; 
282,  §  66 ;  285,  §§  1,  2,  3,  4;  291,  §§  42,  43.  The  adminis- 
trator in  this  action  is  the  proper  plaintiff.  Defendant  ob- 
jected to  the  joinder  of  the  heirs  by  demurrer,  and  insisted 
that  the  action  should  be  prosecuted  in  the  name  of  the 
administrator  alone.  Defendant' s  demurrer,  fourth  ground. 
Harwood  v.  Mayre^  8  Cal.  680 ;  Gurtis  v.  Herricky  14  id. 
119 ;  CuTtis  V.  Suiter y  15  id.  264 ;  Meeks  v.  Hahn,  20  id. 
628.  The  action  of  the  court  in  striking  out  the  names  of 
the  heirs  as  plaintiffs,  if  erroneous,  cannot  be  taken  advan- 
tage of  by  appeUant.  It  was  a  ruling,  requested  by  appel- 
lant, and  appellant  cannot  complain  of  an  error  of  court 
committed  in  its  favor.  Oaven  v.  Dropm^n^  5  Cal.  342; 
Wilkinson  v.  Parrott^  32  id.  102. 

The  complaint  is  sufficient.  Payne  v.  Treadwelly  16  Cal. 
242 ;  SiaZleck  v.  Mixer^  id.  577 ;  Salmon  v.  Symonds^  24 
id.  266  ;  Carpenter  v.  Schmidt^  26  id.  512 ;  Duncan  v.  Dun- 
can,  19  Mo.  368. 

The  act  regulating  descents  and  distributions  in  Montana, 
approved  November  21,  1867,  does  not  apply  to  this  case, 
George  Carrhart  having  died  in  May,  1863. 
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Symes,  J.  This  was  an  action  brought  by  plaintiflT  as 
administrator  against  the  defendant,  in  the  nature  ot  eject- 
ment, for  the  possession  of  a  claim  on  a  quartz  lode  and 
damages  for  detention.  The  complaint  was  first  filed  in  the 
name  of  the  administrator  alone ;  an  amendment  was  al- 
lowed on  motion  of  plaintiff,  making  several  persons,  alleged 
heirs  at  law,  parties,  an  amended  answer  and  replication 
filed,  and  then,  on  the  trial,  on  motion  of  defendant,  some 
of  the  heirs,  who  had  been  made, parties  by  amendment, 
were  stricken  from  the  record,  and,  on  motion  of  plaintiff, 
the  other  alleged  heirs  were  stricken  from  the  record,  leav- 
ing the  case  to  proceed  on  the  amended  complaint  with  the 
said  administrator  as  sole  plaintiff.  The  case  was  tried  in 
the  court  below  in  February,  1869,  a  jury  being  waived, 
and  judgment  rendered  for  the  plaintiff  for  the  recovery  of 
the  quartz  claim  and  $5,000  damages  for  detention.  A  motion 
for  new  trial  argued  and  overruled,  and  appeal  taken  from 
order  and  errors  appearing  on  the  record. 

There  was  no  regular  statement  on  motion  for  new  trial, 
and  the  only  question  appealing  for  the  consideration  of 
this  court  is,  does  the  complaint  state  facts  sufficient  to  con- 
stitute a  cause  of  action  t 

The  complaint  alleges  that  George  Carrhart  died  in  the 
month  of  May,  1863,  intestate,  seized  and  possessed  among 
other  things  of  claim  number  seven,  west  from  discovery, 
on  Dacota  quartz  lode,  in  Beaverhead  county,  Montana, 
^containing  one  hundred  feet  on  said  lode ;  that  on  the  7th 
of  November,  1864,  plaintiff  was  duly  appointed  adminis- 
trator of  the  estate  of  said  deceased ;  that  said  estate  was 
still  unsettied,  and  plaintiff  is  still  administrator  thereof. 
Further,  that  William  Carrhart  and  several  other  heirs,  some 
minors,  claim  an  interest  in  the  estate  of  the  said  deceased,  be- 
ing next  of  kin  to  and  legal  representatives  thereof ;  that  there 
were  no  other  heirs  or  legal  representatives  of  deceased  who 
Imve  an  interest  in  the  action ;  that  the  value  of  the  prop- 
erty is  $5,000;  that  while  said  plaintiffs  were  in  possession 
and  entitied  to  the  possession  of  said  propejty,  on  or  about 
the  7th  day  of  May,  1867,  the  said  defendants  wrongfully 
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and  unlawfully  went  upon  and  took  possession  of  said 
property,  depriving  the  plaintiffs  of  their  true  and  rightful 
possession  thereof ;  that  they  have  and  are  continuing  to  hold 
their  unlawfol  possession  of  said  property,  and  have  for  a 
long  time,  to  wit :  from  on  or  about  the  7th  day  of  May, 
1867,  worked  and  continue  to  work  upon  and  mine  the 
same,  and  are  setting  up  and  claiming  a  false  and  pre- 
tended title  to  the  same  to  the  damage  of  the  plaintiffs 
of  the  sum  of  $2,600,  and  that  they  have  taken  and  con- 
tinue to  take  large  amounts  of  gold  quartz  ajid  other 
valuable  minerals  from  the  said  claim  and  property,  to  the 
farther  damage  of  $2,500.  Plaintiffs  ask  for  possession  of 
property,  that  the  title  set  up  by  defendants  be  declared 
null  and  void,  that  they  have  judgment  for  damages,  and 
that  a  receiver  be  appointed  to  take  charge  of  the  property 
during  pendency  of  suit,  and  for  other  proper  relief. 

The  answer  denies  allegations  of  complaint  and  sets  up 
some  new  matter  and  a  reply  was  filed ;  but  as  the  only  ques- 
tion arising  is  as  to  the  sufficiency  of  the  complaint  to  sustain 
the  findings  and  judgment  of  the  court  below  it  is  unneces- 
sary to  consider  them.  Two  questions  are  involved  in  the 
decision  of  this  case  : 

First,  is  the  property  sued  for  in  this  action  real  estate  ? 

Second,  if  so,  can  the  administrator,  as  such,  sue  for  and 
recover  possession  and  damages  done  to  the  realty  after 
death  of  decedent  and  for  withholding  the  same  ?  By  the 
statute  law  of  this  Territory  all  claims  on  quartz  lodes  or 
mineral  are  made  real  estate,  and  it  provides  that  they  shall 
descend  to  their  heirs  and  assigns.  Act  December  26, 1864. 
And  qoartz  claims  have  been  treated  and  governed  by  the 
rules  applicable  to  real  estate  by  the  supreme  court  of  Cali- 
fornia. We  are  of  opinion  that  quartz  lodes  in  this  Terri- 
tory are  to  be  governed  by  the  rules  applicable  to  the  descent 
and  distribution  of  realty. 

Second,  it  is  unnecessary  to  dwell  upon  the  common-law 
doctrine  that  all  realty  descends  to,  and  vests  in,  the  heirs 
on  the  death  of  the  testator,  and  that  the  executor  or  ad- 
VoL.  L  — 32. 
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ministrator  cannot  maintain  ejectment  for  possession,  or 
trespass  for  damages  to  the  same. 

Does  the  statute  law  of  this  Territory  change  the  common 
law  so  as  to  give  the  administrator  this  right?  The  chap- 
ters of  our  law  in  regard  to  descents  and  distributions  and 
administration  of  estates  are  almost  literal  copies  from  the 
Missouri  statute;  and  the  first,  second,  third  and  forty- 
second  sections  of  the  chapter  governing  administration  — 
which  are  relied  on,  in  this  case,  by  respondents  to  sustain 
the  position  that  the  administrator,  as  such,  can  maintain 
ejectment  for  real  estate  of  deceased  —  are,  in  effect,  the 
same.  It  is  contended  that  the  act  relating  to  descents  and 
distributions,  passed  November  21,  1867,  and  which  pro- 
vides that  all  real  estate  should  descend  to  the  heirs  or 
devisees,  being  after  death  of  decedent  herein,  although  be- 
fore commencement  of  this  suit,  does  not  govern  in  this 
case.  But  this  is  immaterial  as  it  is,  as  to  the  question  in 
this  case,  declaratory  of  the  common  law. 

In  Burdyne  v.  Maclcey,  executrix  of  Mackey,  7  Mo.  374, 
375,  the  question  is  discussed ;  and  the  court,  Scott,  J., 
say,  "  that  it  is  not  contended  that  the  right  of  an  executor 
or  administrator  to  maintain  ejectment,  or  that  the  title  to 
realty  vests  in  him,  has  any  countenance  at  common  law." 
That  this  right  must  be  derived  from  statute,  and  it  must 
be  supposed  that  such  an  innovation,  so  much  at  variance 
with  the  opinion  of  all  those  instructed  in  the  science  of  the 
common  law,  the  introduction  of  which  into  our  Code  must 
unsettle  and  disturb  so  many  principles  heretofore  estab- 
lished, should  derive  its  existence,  not  from  mere  implica- 
tion, but  from  express  enactment.  And  in  Av^uchon  v. 
Lory^  23  Mo.  99,  which  was  an  action  of  trespass  by  an 
administratrix  for  damage  to  real  estate  of  decedent,  the 
court  cited  the  common  law  to  show  that  it  cannot  be  main- 
tained, and  state  that  the  statute  which  gives  the  adminis- 
trator power  to  sell  for  payment  of  debts,  and  to  make 
short  leases,  under  direction  of  the  probate  court,  vests  no 
interest  in  the  real  estate  in  him.  Although  our  statute 
provides,  in  the  section  referred  to  —  being  the  same  as  the 
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Missouri  statute — that  the  administrator  shall  take  posses- 
sion of  all  evidences  of  title  to  real  estate,  and  make  an 
inventory  of  all  real  and  personal  estate,  and  sell  the  same 
on  petition  for  the  payment  of  debts,  and  make  leases  of 
the  same,  not  longer  than  one  year,  under  direction  of  the 
probate  court,  that  does  not,  under  the  construction  given 
by  the  supreme  court  of  Missouri,  vest  any  title  or  interest 
in  the  administrator,  or  give  him  the  right  to  maintain 
ejectment.  We  think  the  construction  given  by  the  su- 
preme court  of  Missouri  correct  in  principle,  and  accord- 
ing to  the  intention  of  the  legislature.  Had  the  legislature 
intended  to  vest  the  title  or  possession  of  the  realty,  for  the 
purpose  of  administration  and  distribution  to  the  heirs,  in 
the  administrator,  they  would  certainly  have  provided  for 
his  taking  possession  of  the  same ;  but  they  provide  for  his 
taking  possession  of  the  evidences  of  title  and  returning 
inventory  of  realty,  and  not  for  taking  possession  thereof — 
evidently  intending  that  he  should  look  after  the  realty  for 
the  benefit  of  the  heirs.  And,  also,  under  the  direction  of 
the  probate  court,  he  may  lease  it,  not  longer  than  one  year 
— evidently  meaning  until  the  heirs  can  be  notified  and 
take  possession.  The  authorities  referred  to  by  respondent 
in  California,  to  sustain  their  position,  are  under  special 
statutes,  and  have  no  force  here. 

The  complaint  in  this  case  alleges  that  the  plaintiffs,  the 
administrator  and  heirs,  were;  after  the  death  of  the  deceased, 
and  before  the  commencement  of  the  suit,  the  owners,  and 
in  possession  of  the  quartz  claims  sued  for ;  and  that,  being 
in  possession,  the  defendants  unlawfully  ousted  them,  and 
still  hold  possession,  and  have  been  taking  out  quartz  ore, 
and  thereby  damaged  the  realty  $6,000.  Before  the  triaJ 
all  the  heirs  were  stricken  from  the  record,  leaving  the  alle- 
gfitions  of  the  complaint  the  same,  to  wit :  that  they  were 
the  owners  in  possession,  and  have  been  ousted  therefrom 
by  the  defendants.  Upon  these  allegations  judgment  was 
rendered  for  the  plaintiff,  the  administrator,  for  the  recovery 
of  the  possession  of  said  property,  and  $5,000  damages  for 
ouster  and  detention.    The  allegations  of  the  complaint  are 
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not  sufficient  to  support  this  judgment,  and  it  must  be 
reversed. 

The  case  seems  to  have  been  tried  below  without  this 
question  having  been  argued,  for  the  names  of  the  heirs 
were  all  stricken  from  the  record  on  the  suggestion  of  both 
parties. 

Judgment  reversed  and  cause  remanded. 

Ifew  trial  granted. 


Territory    ex    rel.    Fisk,    respondent,    t>.    Rodgers, 

appellant. 

PusADiNG—f TMui^lcient  dmiate  —  {Mues.  An  answer  that  '*  denies  legally  and 
lawfully  "  the  allegations  of  the  complaint,  raises  no  issne  of  fact. 

Terbttorial  AiJDiTOB  —  appointment  by  governor  cund  counciL  Under  the 
organic  act  of  this  Territoiy,  the  office  of  territorial  auditor  must  be  filled 
by  the  governor,  who  nominates  and,  by  and  with  the  advice  and  consent 
of  the  legislative  council,  appoints  a  person  to  fill  said  office. 

STATUTonr  CONSTRUCTION  —  stotute  rdaXitig  to  election  of  audiior  void.  The  act 
approved  Kovember  16, 1867,  which  provides  for  the  election  of  a  territorial 
auditor  by  the  legislative  assembly  and  the  voters  of  the  Territoiy,  conflicts 
with  the  organic  act  and  is  void ;  such  an  election  confers  no  right  upon  the 
party  claiming  the  office. 

AuBiTOR  NOMINATED  BY  GOYEBNOR — cof^/Zrmotion  by  coxmcCL  A  person, 
who  has  been  nominated  by  the  governor  to  fill  the  office  of  territorial 
auditor,  has  no  right  thereto  until  the  legislative  council  has  confirmed  the 
nomination. 

GOYEBNOB  CANNOT  FUX  CEBTAIN  VACANCIES  IN  OFFICE.     The  gOVCmor  haS  BO 

authority  from  the  organic  act,  or  the  legislative  assembly,  to  fill  a  vacancy 
in  the  office  of  territorial  auditor. 
Office  of  tebbitobiai«  auditor.    The  legislative  assembly  has  created  the 
office  of  territorial  auditor,  and  can  abolish  it. 

Appeal  from  the  First  District^  Madison  County. 

The  facts  are  stated  in  the  opinion.    The  judgment  was 
rendered  by  Warren,  J. 

Word  &  Spratt  and  Woolfolk  &  Toole,  for  appellant 

The  governor  cannot  fill  the  office  of  territorial  auditor 

by  appointment,  after  he  has  exercised  the  appointing  power 
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in  the  first  instance,  nnder  section  7  of  the  organic  act. 
The  expression  of  one  thing  is  the  exclusion  of  all  others. 
The  organic  act  provides  the  manner  of  filling  the  office 
and  defines  the  powers  of  the  executive.  Smith's  Const. 
Law,  667,  677,  778,790;  2  Story's  Const.  403,  1642,  1543; 
People  V.  Langdon^  8  Cal.  16 ;  People  v.  Whitman^  10 
id.  46. 

There  was  no  vacancy  for  the  governor  to  fill.  The  legis- 
lative assembly  can  provide  for  the  filling  of  vacancies  dur- 
ing the  recess  of  the  council,  if  the  organic  act  is  silent 
thereon.  People  v.  OuUon^  28  Cal.  44 ;  People  v.  TiUoUy  37 
id.  618;  BourlandY.  Sildrethy  26  id.  161.  The  governor 
exhausted  his  appointing  power  in  the  first  instance,  and 
the  office  became  vacant  by  force  of  the  organic  act.  The 
legislature  has  ever  since  filled  the  vacancy,  and  the  incum- 
bent held  by  virtue  of  the  laws,  which  the  legislature  had  a 
right  to  make.     Tappan  v.  Oray^  9  Paige,  607. 

The  law  creating  the  office  of  auditor  provides  that  the 
incumbent  shall  hold  over  till  a  successor  is  qualified.  Acts 
1866,  633^39. 

The  governor  cannot  declare  a  vacancy.  There  is  no  find- 
ing or  admission  in  the  proceedings  that  any  proper  tribunal 
had  declared  the  office  vacant  at  the  time  respondent  was 
appointed.  Was  the  office  of  auditor  vacant  by  operation 
of  law  ?  If  there  was  a  vacancy,  the  legislature  had  the 
power  to  provide  the  manner  of  filling  it,  and  this  mode 
must  be  strictly  followed.  Acts  1869, 88,  §  2  ;  Smith's  Const 
Law,  790. 

The  governor  has  no  right  to  remove  officers.  The  leg- 
islature has  limited  this  right  to  a  single  cause.  Acts  1867, 
73,  §  8 ;  Tappan  v.  Oray^  9  Paige,  507 ;  People  v.  Qarrique^ 
2  Hill,  93. 

The  court  finds  that  appellant's  term  of  office  expired  in 
1869  at  the  general  election:  The  statute  declaring  in  what 
cases  vacancies  occur  applies  to  events  occurring  before  the 
expiration  of  the  term  of  office  and  cannot  be  extended  to 
include  other  cases.  Acts  1867,  72,  §  7.  Section  2  of  the 
Laws  of  1869  repeals  the  ninth  section  of  the  Laws  of  1867, 
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page  73.  These  statutes  cannot  be  construed  together.  By 
repealing  the  section  providing  for  the  governor  alone  to  fill 
vacancies,  and  providing  for  the  same  to  be  filled  by  the 
governor  and  legislative  council,  the  legislature  intended 
that  the  governor  alone  should  not  fill  such  vacancy.  2 
Story's  Const.  405, 1644. 

The  law  makes  no  distinction  between  de  facto  oflicers. 
Kespondent  must  show  a  perfect  right  to  the  oflBlce  of  appel- 
lant. There  must  be  a  vacancy  and  respondent  must  be 
appointed  and  qualified  according  to  law.  People  v.  Smyths 
28  Cal.  21 ;  18  Mo.  341. 

The  predecessor  of  appellant  surrendered  up  the  books 
and  records  and  appellant  was  holding  as  his  successor. 
There  was  no  such  vacancy  as  would  authorize  the  governor 
to  act.  The  office  of  auditor  is  never  vacant  when  there  is 
any  one  exercising  its  functions.  The  incumbent  has  the 
custody  of  public  records.  People  v.  Whitman^  10  Cal.  38 ; 
People  V.  Oulton^  28  id.  44 ;  People  v.  StroMon^  id.  382 ; 
People  V.  Van  Horn^  18  Wend.  518. 

Congress  authorized  the  legislature  to  re-enact  the  law  pro- 
viding for  the  election  of  auditor,  and  it  is  valid.  2  Story's 
Const.  1537.  When  the  law  provides  that  one  can  hold 
office  until  his  successor  is  qualified,  the  right  so  to  hold, 
after  the  expiration  of  his  term,  is  a  tenure  by  law.  People 
V.  Sanderson,  30  Cal.  160.  The  statutes  prescribe  the  mode 
of  removing  an  officer,  and  it  can  be  done  in  no  other  way. 
Civil  Prac.  Act,  §§  310-316 ;  People  v.  Carrique,  2  Hill,  104. 

The  courts  will  not  declare  an  office  vacant,  and  leave 
the  books  and  records  without  a  custodian.  Tappan  v. 
Oray^  9  Paige,  607. 

The  right  of  respondent  to  recover  the  office  has  abated 
during  the  pendency  of  this  appeal.  Civil  Prac.  Act,  §  16 ; 
Sup.  Ct.  Rule  15. 

W.  F.  Sandees  and  H.  N.  Blake,  for  respondent. 

The  office  of  territorial  auditor  is  appointive.  Organic 
Act,  §  7.  Sections  3  and  4  of  the  act  of  November  16, 
1867  (p.  72),  confiict  with  the  organic  act,  and  are  void. 
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The  claim  of  appellant  to  hold  said  office,  being  based  on 
said  act,  is  invalid. 

The  appellant  was  never  nominated  or  appointed  by  the 
executive  of  Montana.  The  respondent  was  so  nominated 
and  appointed.  It  was  necessary  for  the  governor  to  so  act 
to  confer  authority  on  any  person  to  fill  the  office  of  auditor. 
Organic  Act,  §§  2,  7 ;  Acts  1869,  88. 

The  election  of  appellant  was  illegal,  and  the  office  was 
vacant.  The  executive,  by  appointing  respondent  auditor, 
thereby  removed  appellant.  Ex  parte  Hermen^  13  Pet.  139 ; 
2  Impeach,  of  Johnson,  160,  201,  202,  315-317. 

The  organic  act  gives  the  governor  the  power  of  removal, 
and  the  legislature  cannot  impair  it.  Under  similar  pro- 
visions the  power  of  the  executive  to  remove  certain  officers 
has  been  conceded  for  two  generations.  1  Kent,  316;  2 
Impeach,  of  Johnson,  316. 

The  organic  act  requires  the  executive  to  take  care  "that 
the  laws  be  faithfully  executed."  §  2.  These  words  are 
borrowed  from  the  United  States  constitution,  and  have  a 
definite  meaning.  Congress  intended  to  weave  that  mean- 
ing into  our  form  of  territorial  government.  Smith's  Const. 
Law,  §  482 ;  U.  S.  Const.,  art.  2,  §§  1,  3. 

The  office  of  auditor  is  in  the  executive  department. 
Was  there  a  vacancy  in  the  office  August  28,  1869,  in  con- 
templation of  law  ?  People  v.  Parker,  37  Cal.  639.  Appel- 
lant never  held  the  o^^^^dejure.  Appellant's  argument, 
in  practice,  gives  the  executive  power  to  the  legislature,  and 
allows  it  to  tie  the  governor's  hands  so  that  he  cannot  see 
that  the  laws  are  faithfully  executed.  A  part  of  the  power 
to  enforce  those  laws  must  be  the  turning  out  of  an  intruder 
from  an  executive  office.  The  cases  cited  by  appellant,  of 
an  officer  de  jure  holding  beyond  his  ordinary  term,  are 
decided  upon  the  principle  that  the  holding  over  is  a  part 
of  the  legal  term.  They  do  not  justify  an  intruder  db  initio. 
The  limitation  on  executive  power  by  the  legislature,  re- 
quiring that  permanent  appointments  shall  be  made  with 
the  advice  and  consent  of  the  council,  does  not  apply  to  a 
case  of  removal  where  such  concurrence  is  not  required. 
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Jf  o  finding  of  facts  is  necessary  where  a  judgment  is  ren- 
dered on  the  pleadings.  Taylor  v.  Palmer^  31  Cal.  242. 
In  this  case  no  facts,  but  legal  conclusions  were  put  in  issue. 

Rule  16  of  the  supreme  court,  and  section  16  of  the  civil 
practice  act,  do  not  apply  to  this  case.  The  people,  who 
are  parties,  are  neither  dead  or  disabled,  nor  have  they 
sold  out. 

Appellant's  denials  are  wholly  of  conclusions  of  law. 
Such  denials  raise  no  issue  of  fact.  Wedderspoon  v.  Sog- 
er Sy  32  Cal.  669 ;  Curtis  v.  HichardSy  9  id.  33 ;  Busenius 
V.  Coffee,  14  id.  91 ;  Frisch  v.  Caler,  21  id.  71 ;  Nelson  v. 
Murray,  23  id.  338 ;  Richardson  v.  Smith,  29  id.  529. 

Symes,  J.  This  was  an  action  brought  under  title  7,  chap- 
ter 6  of  the  Civil  Code,  for  the  usurpation  of  the  office 
of  territorial  auditor,  by  the  people  of  the  Territory  upon 
the  relation  of  James  L.  Pisk,  and  James  L.  Pisk,  who 
claimed  that  he  was  entitled  to  the  possession  and  emolu- 
ments of  said  office,  against  W.  H.  Rodgers,  the  present 
incumbent. 

The  complaint  alleged  in  substance  that  plaintiff  Fisk  had  - 
been  duly  appointed  and  commissioned  by  the  governor  to 
the  office  of  territorial  auditor ;  that  plaintiff  had  taken  the 
oath  and  filed  the  proper  official  bond;  that  he  had 
demanded  possession  of  the  said  office  from  said  defendant, 
but  defendant  refused  to  give  up  possession  and  wrongfully 
and  unlawfully  held  and  intruded  himself  into  the  said 
office.  Purther,  that  defendant  claimed  said  office  by  virtue 
of  an  election  by  the  legislative  assembly  of  the  Territory, 
which  was  illegal ;  and  ask  judgment  for  possession  of  the 
office. 

Defendant  answered  and  admitted  being  in  possession  of 
the  office  ;  denied  that  plaintiff  was  lawfully  appointed  or 
entitled  to  the  possession  of  the  said  office ;  that  he  had 
been  duly  elected  and  appointed  to  the  said  office  by  the 
legislative  assembly  and  the  governor  in  December,  1867;  and 
that  he  was  duly  elected  by  the  qualified  voters  of  the  Terri- 
tory to  said  office  in  August^  1869,  in  accordance  with  the 
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law  of  the  Territory,  and  was  entitled  to  hold  and  eiy oy  the 
^nolnments  of  the  same. 

The  plaintiff  moved  for  judgment  on  the  pleadings,  which 
motion  was  sustained  by  the  court,  and  judgment  rendered 
that  defendant  was  not  entitled  to  have  and  enjoy  posses- 
sion of  the  said  office,  and  that  the  plaintiff  had  been  duly 
appointed  to  and  was  entitled  to  the  possession  and  emolu- 
ments of  the  said  office,  and  ordering  the  defendant  ousted 
from,  and  the  plaintiff  put  into  the  possession  of,  said  office. 
From  this  judgment  the  defendant  appealed  to  this  court. 

There  was  no  error  in  the  court  below  proceeding  to  con- 
sider the  case  and  rendering  judgment  on  the  complaint  and 
answer.  The  answer  raises  no  issue  of  fact ;  it  admits  the 
allegations  of  the  complaint,  or  denies  legally  and  lawfully 
the  rights  set  up  in  the  complaint,  such  denials  being  preg- 
nant with  the  admission  of  all  the  facts  claimed,  only  deny- 
ing the  legal  conclusions  resulting  therefromi 

The  decision  of  this  case  involves  the  consideration  of  two 
distinct  proi)ositions,  first,  whether  the  defendant,  the  incum- 
bent, is  lawfully  entitled  to  hold  and  enjoy  the  office,  or  is 
an  intruder  into  the  same ;  and  second,  whether  the  plain- 
tiff Fisk  has  been  legally  appointed  to  said  office,  and  is 
entitled  to  the  possession  and  enjoyment  of  the  same. 

The  defendant,  as  api)ears  by  the  pleadings,  took  posses- 
sion of  the  said  office  on  the  29th  of  November,  1867,  by 
virtue  of  an  election  by  the  two  houses  of  the  legislative 
assembly  of  the  Territory  of  Montana  and  the  commission 
of  the  governor,  which  election  and  commission  was  in 
accordance  with  an  act  of  the  legislative  assembly,  approved 
November  16,  1867.  That  defendant  was  so  elected  and 
appointed  to  the  said  office  to  hold  the  same  until  the 
general  election  on  the  first  Monday  in  August,  1869 ;  and 
that  at  said  general  election  he  was  elected  and  chosen  by  a 
majority  of  the  qualified  electors  of  the  territory,  and  took 
the  proper  oath  of  office,  and  offered  to  file  an  official  bond, 
but  the  secretary  of  the  Territory  refused  to  recognize  the 
said  election  as  legal  and  refused  to  file  the  bond,  and  the 
governor  refused  to  issue  a  commission  under  said  election. 
Vol.  I.  — 33 
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The  election  and  appointment  by  the  legislative  assembly 
and  governor  in  November,  1867,  and  the  election  by  the 
people  on  the  first  Monday  of  August,  1869,  was  in  accord- 
ance with  the  provisions  of  the  said  act  of  the  legislative 
assembly,  and  the  question  presents  itself,  is  the  said  act  in 
contravention  of  the  provisions  of  the  act  of  congress,  enti- 
tled "  An  act  to  provide  a  temporary  government  for  the 
Territory  of  Montana,"  known  as  the  *' organic  act,"  and 
therefore  null  and  void. 

Section  7  of  said  organic  act  provides  that  all  town- 
ship, district  and  county  officers  not  therein  otherwise  pro- 
vided for  shall  be  appointed  or  elected,  as  the  case  may  be, 
in  such  manner  as  shall  be  provided  by  the  governor  and 
legislative  assembly ;  and  that  the  governor  shall  nominate 
and,  by  and  with  the  advice  and  consent  of  the  legislative 
council,  appoint  all  officers  not  therein  otherwise  provided 
for.  The  office  of  territorial  auditor  is  not  a  township,  dis- 
trict, or  county  office,  but  is  a  territorial  office,  and  is, 
consequently,  not  to  be  filled  in  such  a  manner  as  the  gov- 
ernor and  legislative  assembly  may  provide  ;  but  is  an  office 
not  in  the  organic  act  otherwise  provided  for,  and  must  be 
filled  by  the  governor  nominating  and,  by  and  with  the 
advice  and  consent  of  the  legislative  council,  appointing  a 
person  to  hold  said  office. 

So  much  of  the  act  of  the  legislative  assembly,  approved 
November  16,  1867,  as  provided  for  the  election  by  the  legis- 
islative  assembly,  or  by  the  election  of  the  Territory,  of 
territorial  auditor  is  in  contravention  of  the  organic  act  and 
of  no  force ;  and  the  defendant  Rodgers  claiming  to  hold 
and  exercise  the  duties  of  said  office  only  by  virtue  of  the 
provisions  of  said  act  of  the  legislative  assembly  has  no 
lawful  right  to  the  possession  and  emoluments  of  said  office; 
and  the  district  court  below  did  not  err  in  adjudging  that 
said  Rodgers  was  not  entitled  to  the  office  and  ordering  that 
he  be  ousted  therefrom. 

2.  The  plaintiff  and  relator  Fisk  claims  the  possession 
and  emoluments  of  said  office  by  virtue  of  a  commission 
from   the   governor  of  the  Territory,  dated  August  28, 
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1860,  appointing  him  to  be  territorial  auditor  until  the  next 
session  of  the  l^slative  council  of  the  Territory.  Has  the 
governor  the  power  of  appointment  to  fill  such  office,  or  are 
his  i>owers  limited  by  the  language  of  the  organic  act,  before 
quoted,  to  simply  the  power  of  nominating  and  appointing 
only,  after  he  shall  have  received  the  advice  and  consent  of 
the  legislative  council.  It  is  stated  in  the  complaint  that 
the  plaintiff  was  nominated  and  appointed  to  the  said  office, 
which  nomination  would  be  subject  to  the  advice  and  con- 
sent of  the  legislative  council ;  and  that  he  gave  bond  and 
took  the  oath  prescribed  by  law,  whereupon  a  commission 
was  issued  appointing  him.  The  nomination  only  could 
give  the  plaintiff  no  right  to  the  possession  of  the  office 
until  the  legislative  council  had  confirmed  the  nomination, 
and  he  was  commissioned  and  appointed  in  accordance  with 
the  advice  and  consent  of  the  l^slative  council  or  con- 
firmation. 

The  word  ^^  nominate  "  means  to  recommend  for  confirma- 
tion. Paschal' s  Annotated  Const.  176,  note  179 ;  Marbury 
v.  Madison^  1  Cr.  137.  If  the  plaintiff  has  any  right,  it  is 
by  virtue  of  his  appointment  and  commission. 

The  language  of  the  organic  act,  conferring  the  power  of 
appointment  on  the  governor,  is  the  same  as  that  portion 
of  section  2,  article  2  of  the  constitution  of  the  United 
States,  giving  the  president  the  power  of  nominating  and 
appointing  officers.  But  there  is  another  clause  in  section 
2,  article  2,  which  expressly  empowers  the  president  to  fill 
all  vacancies  which  may  happen  during  the  recess  of  the 
senate,  by  granting  commissions  which  shall  expire  at  the 
end  of  the  next  session.  There  is  no  such  express  power 
given  to  the  governor  to  fill  vacancies  in  our  organic  act. 
The  court  is  of  opinion  that  there  was  a  vacancy  existing 
when  the  governor  issued  the  commission  to  the  plaintiff, 
Fisk ;  but  it  has  been  held  that  the  power  of  appointment 
carries  with  it  the  power  of  removal.  Stanbery's  Opinions, 
18,  19,  and  authorities  cited. 

The  legislative  assembly  passed  an  act  in  1865,  giving  the 
governor  the  power  to  fill  vacancies  which  should  happen 
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during  the  recess  of  the  legislature,  and  in  the  act  approved 
November  16, 1867,  making  the  office  of  auditor  and  others 
an  elective  one  by  the  people,  the  governor  is  empowered  to 
fill  vacancies  by  appointment  until  the  next  general  election. 
But,  in  an  act  approved  December  31,  1868,  it  is  provided, 
that  vacancies  happening  shall  be  filled  until  the  next  gene- 
ral election  by  the  governor,  by  and  with  the  advice  and 
consent  of  the  legislative  council,  and  repeals  the  former 
acts  giving  the  governor,  alone,  the  power  to  fill  vacancies. 

If  there  is  no  express  law  or  authority  conferring  on  the 
governor  of  the  Territory  the  power  to  fill  vacancies  by 
appointment,  or  any  appointing  power,  as  distinguished 
from  the  power  to  recommend,  select  or  nominate,  and  ap- 
point only  after  having  obtained  the  advice  and  consent  of 
the  legislative  council,  has  the  governor  the  inherent  execu- 
tive or  incidental  power  ?  There  are  no  decisions  direct  upon 
this  question  reported  in  the  supreme  court  of  the  United 
States,  because  the  third  clause  of  the  second  section, 
second  article  of  the  constitution,  expressly  confers  the 
power  of  appointment  to  fill  vacancies  on  the  president. 
And  we  have  at  hand  no  State  constitution  similar  to  our 
organic  act,  and,  therefore,  no  decisions  to  enlighten  us. 
We  might  be  led  to  the  conclusion,  that  the  framers  of  the 
constitution  thought  that  provision  of  the  constitution,  sec- 
tion 2,  article  2,  which  is  the  same  as  our  organic  act,  did 
not  confer  on  the  president  the  power  to  appoint  to  vacan- 
cies, without  the  consent  of  the  senate,  or  they  would  not 
have  inserted  the  third  clause,  expressly  conferring  the 
power,  still,  we  may  gather  from  the  dictum  of  judges  and 
the  opinion  of  attorneys-general,  that  it  would  be  held  that 
the  president,  under  some  circumstances,  would  have  the 
inherent  executive  power  to  appoint  officers,  under  that  pro- 
vision of  the  constitution,  making  it  his  duty  to  see  the  laws 
faithfully  executed. 

It  is  contended  by  counsel  for  relator  and  plaintiff  Fisk, 
that  the  governor  had  the  power  and  authority  to  appoint 
under  that  clause  in  the  organic  act,  making  it  his  duty  to 
see  the  laws  faithfully  executed.     We  may  be  of  the 
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opinion,  that  the  president  would  have  the  power  outside 
of  the  third  clause,  section  2,  article  2,  of  the  constitution, 
to  appoint,  during  the  recess  of  the  senate,  to  fill  a  vacancy 
occurring  in  any  of  the  executive  offices  necessary  to  carry 
on  the  machinery  of  the  executive  department  of  the  gov- 
ernment. A  vacancy  might  occur  in  the  office  of  secretary 
of  state,  or  war,  whereby  the  government  would  be  seriously 
embarrassed  and  injured,  if  the  president  did  not  appoint 
persons  to  carry  on  that  part  of  the  executive  department, 
and  his  power  to  do  so  might  be  maintained  under  the  doc- 
trine of  ex  necessitate.  We  might  reason  from  analogy, 
that,  if  a  vacancy  should  occur  in  the  office  of  secretary  of 
the  Territory  during  the  recess  of  the  legislature,  and  the 
law  as  to  filling  the  office  was  the  same  as  that  provid- 
ing for  filling  the  office  in  question  herein,  the  governor 
would  have  the  inherent  or  incidental  executive  power  to 
appoint  to  the  vacancy,  because  the  duties  pertaining  to  the 
secretary's  office  must  be  performed,-  in  order  to  carry  on 
the  machinery  of  the  executive  department  of  the  govern- 
ment of  the  Territory.  But  the  office  of  auditor  bears  no 
such  relation  to  the  executive  department  of  the  Territory.^ 
The  oflBce  of  auditor  is  not  created  or  referred  to  in  the 
organic  act  creating  the  territorial  government,  in  any  of 
its  provisions  relating  to  any  of  its  departments  or  the  offi- 
cers thereof.  It  is  an  office  created  by  the  legislature  of  the 
Territory.  The  legislative  assembly  can  abolish  the  office 
when  it  chooses,  and  the  executive  and  other  departments 
of  the  government  of  the  Territory  can  go  on  the  same. 
The  auditor  has  nothing  to  do  with  the  financial  part  of  the 
territorial  government  as  regulated  by  congress.  He  does 
not  settle  oi^  audit  the  accounts  or  salaries  of  the  officers  of 
the  executive,  legislative  or  judicial  department  of  the  Ter- 
ritory, so  far  as  they  are  paid  by  the  general  government. 
Being  an  office  created  by  the  legislature  of  the  Territory, 
the  appointment  to  which  comes  under  that  clause  of  section 
7  of  the  organic  act,  of  officers  not  therein  otherwise  pro- 
vided for,  and  which  the  governor  is  empowered  to  nomi- 
nate and,  by  and  with  the  advice  and  consent  of  the  legis- 
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latiye  council,  appoint,  we  are  of  opinion  that  the  commiB- 
sion  given  by  the  governor  to  the  plaintiff,  Pisk,  purporting 
to  appoint  him  to  the  office  of  territorial  auditor,  without 
the  advice  and  consent  of  the  legislative  council,  does  not 
confer  the  right  to  the  possession  and  emoluments  of  the 
said  office  on  said  Fisk. 

In  reply  to  the  queries  of  counsel,  that  if  the  governor 
has  not  the  power  of  appointment  to  fill  vacancies  during 
the  recess  of  the  legislature,  who  has,  we  would  say  that 
when  the  legislative  assembly  create  an  office,  the  appoint- 
ment to  which  under  the  organic  act  they  have  the  power 
to  control  by  their  advice  and  consent,  the  governor  having 
only  the  right  or  authority  of  selecting  or  nominating,, and 
they  enact  that  a  vacancy  in  the  office  shall  only  be  filled 
by  the  goverlior  and  legii^tive  council,  it  is  not  the  province 
of  the  court  to  legislate  for  a  contingency,  or  direct  how  the 
proper  authorities  should  proceed. 

So  much  of  the  judgment  of  the  court  below  as  adjudges 
that  the  defendant  Rodgers  is  not  entitled  to  hold  said  office, 
and  that  he  be  ousted  from  the  same,  is  affirmed,  and  that 
part  adjudging  the  respondent  Pisk  entitled  to  the  posses- 
sion and  enjojonent  of  the  said  office,  is  reversed. 

JvdgmeTvt  affirmed  in  part  and  reversed  in  part 
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Mason  et  al.,  respondents,  v.  Germaine  et  al.,  appellants. 

Practios  —  default  —judgment  after  appearance.  A  default  cannot  be  entered 
against  a  defendant,  after  he  appears,  but  judgment  can  be  rendered  against 
him  for  want  of  an  answer. 

Tbxcticb— intermediate  orders  revtewed.    On  appeal  from  a  judgment,  tliis  '"~T~263| 

court  will  review  intermediate  orders  that  affect  the  judgment.  18   535j 

PRAOTCIE  —  suits  cmisolidated.    Suits  cannot  be  consolidated,  unless  the  parties  * 

are  the  same  and  the  subject-matter  can  be  joined. 

Practice — mechanics'  liens  —  one  trial  —  one  sale.  The  rights  of  all  the  parties 
to  an  action,  that  claim  liens  upon  the  same  premises  under  the  act  *'  secur- 
ing liens  to  mechanics  and  others,"  must  be  adjudicated  in  one  proceeding, 
and  the  several  liens  of  the  parties  should  be  satisfied  out  of  the  proceeds 
of  the  same  sale  of  the  incumbered  property. 

PaACTiCE— Questions  of  foci  not  considered  uiQumt  the  staiem^finL    On  appeal 
'  from  an  order  refusing  a  new  trial,  questions  of  fact  will  not  t>e  considered, 
unless  all  the  evidence  is  brought  before  the  court  in  the  statement. 

Practics — errom  rwt  reviewed.  Errors  of  law  that  are  immaterial  or  not  prop- 
erly si)eoifled  will  not  be  reviewed. 

Practicis —stipulation  not  in  the  statement.  The  stipulation  of  attorneys,  that 
is  not  embodied  in  the  statement,  will  be  disregarded  on  appeal. 

Practics — presuynption  in  dbaence  of  evidence.  This  court  will  presume,  in  the 
absence  of  the  evidence,  that  the  court  below  found  the  facts  correctly. 

Mschanig'b  liens— ccceasive  claims — fraud.  A  party  who,  without  any 
fraudulent  intent,  claims  in  his  complaint  and  notice  of  lien  a  larger 
amount  than  that  found  by  the  court,  does  not  destroy  his  lien  for  the 
amount  actually  due. 

Assignment  of  mechanic's  lien.  The  lien  of  a  mechanic  for  labor  that  has 
been  performed,  follows  the  assignment  of  the  account  of  the  labor. 

Practice— j>roce88,  if  court  makes  one  a  defendant.  No  process  is  required 
when  the  court  orders  that  a  person  be  made  a  defendant,  and  all  the  par- 
ties to  the  action  are  charged  with  notice  thereof. 

Statutory  construction — statute  prefers  Uem  of  mechanics.  The  act  passed 
December  80, 1864,  "  securing  liens  to  mechanics  and  others,"  gives  pref- 
erence to  the  liens  of  mechanics  and  material  men  over  any  incumbrance 
made  after  the  building  is  commenced.    Warren,  G.  J.,  dissenting. 

AppeaZfrom  the  Third  District^  Lewis  and  Clarke  Cburiiy. 

This  action  was  tried  by  Symes,  J.,  at  the  April  term, 
1870,  and  a  decree  was  made  in  fator  of  Mason  et  al.j  plain 
tiffs.    The  facts  appear  in  the  opinion. 

WooLFOLK  &  Toole,  for  appellant,  Gtermaine. 

The  court  erred  in  refusing  to  consolidate  and  require  all 
the  partiea  to  litigate  their  rights  in  one  action.  Acts  1865, 
§§11,12,13. 
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The  allegations  of  the  complaint  will  not  support  the 
prayer  thereof.  Civ.  Prac.  Act,  §  39  ;  1  Edw.  Ch.  654  ;  1 
U.  S.  Eq.  Dig.  278,  280,  281,  292. 

The  statement  of  facts  agreed  upon  was  in  the  nature  of 
a  special  finding.  The  answer  denies  the  contract  sued  on, 
and  the  statement  will  not  support  the  contract.  The  appel- 
lant could  set  up  the  true  contract  in  his  answer  to  defeat 
the  respondents.    Murphy  v.  Nwpa  County^  20  Cal.  497. 

Tlie  agreed  statement  would  only  support  a  personal 
judgment,  if  any.  A  contract  is  necessary  to  support  a 
lien.  Houghton  v.  BlaJce^  6  Cal.  240  ;  Brewster  v.  Hartley^ 
37  id.  16 ;  Walker  y.  Hauss-Hijo,  1  id.  183. 

The  mechanic's  lien  law  is  in  derogation  of  the  common 
law,  and  a  party  claiming  rights  under  it  must  show  a  strict 
compliance.  Kespondents  never  complied  with  sixth  sec- 
tion of  the  Acts  of  1865,  page  333. 

There  was  no  evidence  to  support  the  contract.  Appel- 
lant never  agreed  that  judgment  should  be  rendered  against 
him.  The  variance  between  the  findings,  evidence  and  de- 
cree is  fatal.  Respondents'  contracts,  as  set  up  in  their  com- 
plaint, will  not  support  Hens.  No  definite  time  for  doing 
the  work  is- alleged.  Houck  on  Liens,  §  135.  The  findings 
do  not  show  that  the  contracts  were  made  and  services  ren- 
dered upon  the  property  described. 

McKillican  had  no  right  to  assign  to  Bilsland.  Houck  on 
Liens,  §  199. 

CuuMASERO  &  Chadwiok,  for  appellant,  Davis. 

The  decree  of  the  court  below  was  erroneous.  Bilsland 
commenced  work  on  July  16, 1869,  and  completed  on  Novem- 
ber 10, 1869.  The  mortgage  of  Davis  was  made  and  re- 
corded on  June  9,  1869.  The  Hen  of  a  mechanic  can  only 
date  from  the  time  he  commenced  work.  In  Missouri,  under 
a  similar  statute,  the  lien  begins  when  the  first  work  is  per- 
formed. Ihibois^  Admir  v.  Witson!s  Trustees^  21  Mo.  213. 
No  authorities  are  cited  by  the  court  to  sustain  its  ruling. 
Such  a  construction  is  unconstitutional,  as  impairing  the 
obligation  of  contracts  and  interfering  with  vested  rights. 
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Honck  on  Liens,  §§  60,  64.  In  Missouri,  the  court  has  re- 
ceded from  its  position  in  21st  Missouri.    39  Mo.  170. 

In  Iowa,  the  court  held  that  the  lien  attaches  at  the  com- 
mencement of  the  work.    Houck  on  Liens,  §  142. 

The  lien  law  must  be  strictly  construed.  Brady  v.  An- 
dersouj  24  HI.  112 ;  Philip  v.  Stoney  26  id.  80 ;  Houck  on 
Liens,  §  70. 

The  decree  was  rendered  for  more  than  was  due  under 
any  circumstances.  The  assignment  of  the  indebtedness  by 
a  mechanic  could  not  convey  the  right  to  a  lien.  Houck  on 
Liens,  §  198. 

There  is  nothing  in  the  evidence  or  findings  of  the  court 
which  justifies  the  decree  in  foreclosing  Davis  from  all 
equity  of  redemption.  The  finding  is  that  respondent,  Bils- 
land,  is  entitled  to  a  lien,  but  not  that  such  Hen  is  prior  to 
the  mortgage  of  Davis. 

Shobeb  &  LowBY,  W.  P.  Sandebs  and  J.  A.  Johnston, 
for  respondents. 

Mechanic's  liens  attach  from  the  time  of  the  commence- 
ment of  the  building  and  have  priority  over  all  incum- 
brances made  subsequently.  Acts  1866,  334,  §  8 ;  Dubois^ 
AdmWY.  Wilson's  Trustees,  21Mo.  214;  1  Hill.  Real  Prop. 
492,  §  40  ;  Acts  1867,  80 ;  Houck  on  Liens,  163 ;  Jones  v. 
SiDan,  21  Iowa,  183 ;  Cogel  v.  Miclcow,  11  Minn.  475. 

A  mortgagee  must  examine  the  premises  and  see  that  they 
are  free  from  the  liens  of  laborers.    Houck  on  Liens,  §  50. 

It  is  not  necessary  to  state  with  whom  the  contract  was 
made.    Hauptman  v.  Oatlin,  20  N.  Y.  247. 

Courts  favor  mechanics  and  construe  the  law  liberally  in 
their  favor.    Houck  on  Liens,  §§  66-68. 

Every  fact  not  found  will  be  presumed  to  be  in  accordance 
with  the  judgment.  Emmal  v.  Wehh,  36  Cal.  197.  The 
fEwts  found  are  sufficient  to  sustain  the  judgment. 

The  denials  of  appellants  respecting  the  liens  are  worth- 
less, because  they  deny  conclusions  of  law.     Wedderspoon 
V.  HogerSy  32  Cal.  669 ;  People  v.  Supermsors,  27  id.  655 ; 
Landers  v.  Bolton^  26  id.  416. 
Vol.  L— 34. 
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Warren,  C.  J.  On  the  26th  day  of  November,  A.  D. 
18G9,  the  respondents  filed  their  complaint  in  the  district 
court  of  the  third  judicial  district  in  and  for  Lewis  and 
Clarke  county,  to  enforce  a  lien  for  work  done  and  materials 
furnished  by  plaintiflfe  upon  and  for  a  certain  buUding 
erected  upon  certain  lots  situated  in  the  town  of  Helena, 
described  in  the  complaint,  under  a  contract  with  the  owner, 
G.  Jules  Germaine,  one  of  the  defendants.  The  other  defend- 
ants are  made  parties  to  the  proceeding  upon  the  ground  of 
interest  in  the  property  sought  to  be  charged,  claimed  by 
them  respectively,  which  is  alleged  to  have  accrued  subse- 
quent to  plaintiffs'  lien.  It  does  not  appear  that  summons 
issued,  but  defendants  Davis  and  Germaine  answered  sepa- 
rately, and  the  court  finds  in  the  judgment  rendered  that 
all  the  defendants  except  Germaine,  Davis,  Dahler  and 
Wyttenbach  appeared  to  the  action,  waived  service  of  sunl- 
mons  and  that  default  was  regularly  entered  against  them 
respectively.  After  appearance  of  a  defendant  in  an  action 
default  cannot  be  entered  against  him,  but  judgment  can  be 
rendered  by  nil  dicit  or  for  want  of  answer,  and  such  is 
substantially  the  course  pursued  in  this  case. 

On  the  same  day,  November  25,  1869,  John  Bilsland,  one 
of  the  defendants  in  this  suit,  filed  his  complaint  in  the  same 
court,  to  enforce  a  mechanic's  lien  upon  the  same  building 
and  lots,  making  the  plaintiffs  in  this  suit,  together  with  his 
co-defendants  herein,  parties  defendant  in  that  proceeding, 
and  on  the  same  day  defendants  Clark,  Coni-ad  and  Curtin, 
commenced  a  proceeding,  in  the  same  oourt>  for  the  purpose 
of  enforcing  a  lien  for  materials  furnished  for  the  same 
building,  and  in  which  the  same  parties  are  impleaded. 

On  November  27,  1869  William  P.  Wilder  and  John 
Slimely,  D.  B.  Dressley,  Samuel  Davenport,  E.  L.  Curry, 
respectively;  and  on  November  29, 1869,  Barnes  and  Arnold, 
as  partners ;  and  on  December  14,  1869,  R.  S.  Hale ;  and 
on  February  10, 1870,  Benjamin  Daily  ;  and  on  February  12, 
1870,  D.  B.  McKiUican,  each  being  a  defendant  in  this  suit, 
separately  commenced  a  suit  to  enforce  their  several  liens 
against  the  same  property,  and  impleading  the  parties  to 
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this  suit,  in  each  proceeding.  Afterward  such  proceedings 
were  had  in  each  one  of  said  suits,  that  judgment  was  ren- 
dered in  favor  of  the  respective  plaintiffs,  and  in  each  case 
a  separate  decree  of  sale  of  the  property  was  entered  to 
satisfy  the  lien  found. 

In  each  one  of  these  several  proceedings  defendant  G-er- 
maine  entered  a  motion  for  an  order  to  consolidate  these  ac- 
tions, and  also  to  require  the  plaintiffs  therein  to  litigate  their 
respective  claims  in  one  action,  and  that  all  matters  adjudged 
between  the  parties  should  be  embraced  in  one  decree. 
These  motions  were  each  overruled  by  the  court. 

Upon  appeal  from  a  judgment  this  court  will  review  inter- 
mediate orders  affecting  the  judgment,  and  we  will  first 
consider  the  order  overruling  tiiese  motions,  as  affecting  the 
question  of  costs,  and  the  rights  of  the  parties  appealing. 

A  consolidation  of  suits  is  only  ordered  where  the  parties, 
plaintiff  and  defendant,  are  the  same  in  each,  and  the  sub- 
ject-matter such  as  may  be  joined,  so  that  this  was  not 
properly  a  question  of  consolidation  of  the  suits.  The 
practice  and  proceedings,  however,  under  the  act  in  ques- 
tion are  the  same  as  in  other  civil  actions.  The  remedies 
under  it  are  two-fold  —  an  ordinary  judgment,  and,  in  the 
event  no  sufficient  property  be  found,  enforcement  of  the 
lien  established  by  sale  of  the  property  charged.  As  between 
themselves  the  several  lienholders  tak^  priority  in  'the  order 
of  filing  their  accounts  and  notices  of  lien  with  the  county 
recorder. 

Where  separate  suits  are  commenced,  the  plaintiffs  in 
which  are  not  united  in  interest,  and  several  judgments  are 
sought,  joinder  of  their  actions  would  be  improper,  but  in 
so  far  as  the  statute  provides  for  enforcement  of  the  liens 
created  by  it  against  the  same  property  in  favor  of  several 
lienholders,  the  action  under  it  is  in  the  nature  of  an  equi- 
table proceeding,  and  should  be  governed  by  the  rules  per- 
taining to  such. 

It  is  not  necessary  to  determine  at  this  time  whether  in  a 
suit  instituted  under  the  act  a  party  may  recover  a  judgment 
at  law  for  the  amount  found  due  to  him,  notwithstanding 


Digitized  by 


Google      — 


Mason  v.  Geemaine.  [Aug.  T., 

his  faUure  to  establish  a  lien  therefor.  So  far  as  the  liens 
are  concerned,  the  several  lienholders  are  to  be  regarded  as 
incumbrancers  of  the  same  property  sought  to  be  charged, 
and  their  respective  rights  adjudicated  as  such.  The  "act 
securing  liens  to  mechanics  and  others,"  provides  that 
parties  to  the  contract  shall,  and  all  others  interested  may, 
be  made  parties,  but  at  the  same  time  the  practice  in  other 
civil  cases  is  made  applicable  under  it,  and,  under  our  prac- 
tice, a  defendant  is  required  to  answer  the  complaint,  spe- 
cifically, and  also  to  set  up  as  a  counter-claim  any  matter 
which  entitles  him  to  relief,  either  against  the  plaintiff  or 
any  co-defendant.  It  is  not  permitted  him,  after  the  court 
has  acquired  jurisdiction  over  him  in  a  cause  either  by  ser- 
vice of  summons  or  by  voluntary  appearance,  to  suffer  a 
default  or  fail  to  answer,  and  then  institute  a  separate 
action  in  which  the  same  subject-matter  and  parties  are  in- 
volved. While  different  lienholders  need  not  necessarily 
be  made  defendants  unless  it  is  sought  to  bind  them  by  the 
decree,  yet  if  made  defendants,  as  in  this  case,  their  rights 
must  be  adjudicated  in  one  proceeding  so  far  as  their  several 
liens  are  concerned. 

None  of  the  parties  in  these  causes  have  appealed  to  this 
count  except  Q-ermaine,  who  appeals  separately  in  each,  and 
Davis,  who  appeals  in  the  proceeding  in  which  Bilsland  is 
plaintiff  below.  There  is  manifest  injuiy  sustained  by 
these  appellants  in  permitting  each  one  of  the  defendants 
in  this  cause  to  maintain  a  separate  action  for  the  enforce- 
ment of  his  lien,  and  in  each  entering  a  decree  of  sale  of 
the  property,  when,  under  our  practice  act — as  well  as 
under  the  established  chancery  practice  —  the  rights  of  all 
should  have  been  determined  in  one  action,  and  the  seveiul 
claims  established  sls  liens,  ordered  satisfied  out  of  the  pro- 
ceeds of  one,  and  the  same  sale  of  the  property  charged. 

By  the  course  pursued  the  appellants  are  not  only 
harrassed  by  multiplicity  of  suits,  and  subjected  to  accu- 
mulation of  costs,  but  suffer  from  possible  sacrifice  of  the 
property,  in  consequence  of  the  twelve  sales  ordered.  It 
may  be  remarked,  also,  that  the  several  lienholders,  although 
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not  appealing,  sustain  injury  in  consequence  of  the  pro- 
ceeding. It  is  claimed  that  each  has  the  right  to  redeem 
from  the  preceding  sale  or  sales  ordered,  but  this  is  not 
adequate  protection  of  his  rights,  and  may  be  substantially 
a  denial  of  them.  Mechanics  and  material-men  are  not 
always  men  of  capital ;  and  to  require  junior  lienholders 
to  pay  off  aU  prior  liens,  in  order  to  protect  their  own  liens, 
defeats  the  purpose  of  the  act. 

We  hold,  therefore,  that  the  court  erred  in  overruling  the 
motion  of  defendant  Germaine,  to  require  the  defendants  to 
submit  their  respective  rights  for  adjudication  in  one  action ; 
but  we  feel  authorized,  as  an  appellate  court,  to  correct  this 
error,  and  to  treat  the  several  complaints  filed  as  counter- 
claims, set  up  by  them  respectively  ;  and  since  the  motion 
of  Germaine  was  filed  in  each  case,  and  since  this  action,  in 
which  Mason  and  Duke  are  plaintiffs,  is  the  first  cause  on 
the  calendar  of  this  court,  commenced  on  November  25, 
1869,  in  the  court  below,  we  will  regard  said  complaints  as 
counter-claims  in  this  cause,  and  will  review  the  transcripts 
in  the  order  in  which  they  stand  on  this  calendar,  and  hav- 
ing reference,  also,  to  the  date  of  filing  below. 

Before  considering  the  questions  raised  in  each  case  sep- 
arately, we  will  first  pass  upon  questions  applicable  to  all 
equally.  In  each  case  defendant  Germaine  appeals  from  the 
judgment  rendered,  and  from  the  order  overruling  his 
motion  for  a  new  trial.  This  he  may  do ;  but,  upon  appeal 
from  a  judgment,  not  accompanied  by  a  statement,  this 
court  will  only  review  errors  of  law  appearing  on  the 
record  itself,  properly  specified.  Upon  a  motion  for  a  new 
trial  there  must  be,  in  every  instance,  either  a  statement, 
signed  by  the  attorneys  of  the  parties,  or  settled  and  certi- 
fied by  the  judge,  or  affidavits,  showing  the  errors  alleged. 
No  question  of  fact  will  be  considered  in  this  court,  unless 
all  the  evidence  relating  thereto  be  embodied  or  definitely 
referred  to  in  the  statement ;  nor  will  any  error  of  law  be 
regarded  unless  material,  and  properly  specified  in  the  state- 
ment. Mere  recitation  in  the  transcript  of  what  purport  to 
be  facts  or  stipulations  of  attorneys,  not  embodied  in  or 
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distinctly  identified  by  the  statement,  will  not  be  considered. 
In  this  case,  in  every  instance,  that  which  purports  to  be 
a  "  statement"  is,  more  properly,  a  notice  of  a  motion  for  a 
new  trial  than  a  statement,  and,  in  no  instance,  is  the  evi- 
dence embodied  or  definitely  referred  to ;  and,  hence,  it  will 
be  presumed  in  this  court  that  the  evidence  was  sufficient 
to  support  the  finding  of  facts  in  the  court  below,  and  we 
will  be  confined  to  exatnination  of  errors  in  law  appearing 
upon  the  record  and  properly  specified.  The  several  notices 
of  appeal  specify  that  the  respective  appeals  are  from  the 
"findings"  of  the  court  below,  as  well  as  from  the  judg- 
ments and  orders  overruling  the  motions  for  a  new  trial, 
and  we  will  remark  that  no  appeal  lies  from  the  "findings " 
of  a  court  which  correspond  to  the  special  verdict  of  a  jury. 
The  "statement"  on  the  motion  for  a  new  trial,  in  each 
instance,  specifies  as  grounds  for  the  motion,  in  addition  to 
error  of  law  and  insufficiency  of  the  evidence,  "irregularity 
in  the  proceedings  of  the  court."  The  "irregularity" 
mentioned  in  the  statute  refers  to  irregularity  in  the  pro- 
ceedings, not  appearing  on  the  face  of  the  record,  and  must 
be  shown  by  affidavit.  The  "irregularities"  specified  in 
the  several  statements  are  not  of  this  character,  but  appear 
on  the  recotd  and  we  will  so  consider  them. 

In  the  case  under  consideration,  wherein  Mason  &  Duke 
are  plaintiffs,  the  first  error  of  law  specified  is  the  overruling 
of  the  demurrer  of  appellant,  Germaine,  to  the  complaint. 
The  demurrer  we  hold  to  have  been  properly  overruled,  as 
the  facts  stated  constitute  a  cause  of  action. 

The  order  overruling  the  motion  to  require  defendants  to 
litigate  their  respective  rights  in  this  proceeding  we  have 
already  considered,  and  the  error  assigned  in  rendering  the 
decree  of  course  depends  upon  the  determination  of  the 
other  questions  presented. 

The  second  ground  of  the  motion  for  a  new  trial  is,  "in- 
sufficiency of  the  evidence  to  support  the  findings  and  de- 
cree ; "  but,  as  we  have  already  stated,  all  the  evidence  not 
being  preserved  and  embodied  in  the  statement  settled,  we 
must  presume  in  favor  of  the  judgment  below. 
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There  appears  in  the  transcript  a  stipulation  signed  by 
the  attorneys  of  the  respective  parties,  as  to  the  amount 
due  plaintiffs,  and  also  an  entry  reciting  the  examination 
of  witness  upon  certain  matters  and  the  allowance  of  $76  as 
damages  by  the  court  for  a  defective  range  and  flue,  but 
both  of  these,  neither  forming  a  part  of  the  record  nor 
being  embodied  in  a  statement,  will  be  disregarded. 

The  fact  that  the  complaint  and  notice  of  lien  claimed  as 
due  plaintiffs  a  larger  amount  than  that  found  by  the  court 
will  not  destroy  their  lien  for  the  amount  actually  due,  un- 
less there  be  a  fraudulent  intent  in  filipg  the  same,  which 
must  be  proven  and  will  not  be  presumed. 

Upon  the  other  points  specified,  the  evidence  necessary 
to  sustain  them  not  being  preserved,  the  presumptions  are 
in  favor  of  the  judgment  below.' 

The  court  finds  that  the  building  in  question  was  com- 
menced May  21,  1869 ;  that  thereafter  plaintiffs.  Mason  & 
Duke,  under  a  contract  with  the  owner,  defendant  Germaine, 
furnished  material  for  and  performed  labor  on  the  same,  and 
within  sixty  days  after  completion  of  said  contract,  and  on 
September  29,  1869,  at  2i  o'clock  p.  m.  of  said  day,  duly 
filed  their  notice  of  lien  and  account  in  the  county  clerk's 
office  of  said  Lewis  and  Clarke  county,  and  that  there  was 
due  plaintiffs  therefor  $5,215.46,  for  the  payment  of  which 
they  were  decreed  a  lien  on  the  property  described. 

In  the  case  of  John  Bilsland,  defendant  Germaine  ap- 
peals from  the  order  overruling  his  motion  for  a  new  trial ; 
and  defendant  Davis  appeals  from  the  decree  therein  ren- 
dered as  against  him.  Under  our  view,  the  appeal  of  Davis 
in  this  case  is  as  effectual  as  if  he  had  appealed  in  all,  and 
his  rights  and  priority  as  mortgagee  can  be  determined 
fuUy,  and  we  will  consider  these  questions  hereafter. 

In  the  order  overruling  Germaine's  motion  for  a  new  trial, 
.  a  statement  has  been  referred  to  as  having  been  settled  by 
the  court,  although  none  is  certified  by  the  court.  Some 
evidence  is  set  out  in  the  transcript,  but  it  is  not  certified, 
nor  does  it  purport  to  be  all  the  evidence,  and  the  presump- 
tions favor  the  judgment  below.    The  error  assigned  in 
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overruling  the  demurrer  to  the  complaint,  and  in  admitting 
proof  of  and  sustaining  the  assignment  of  McKillican'slien 
to  plaintiff,  we  do  not  think  well  grounded.  While  a  lien 
is  inchoate,  and  before  the  completion  of  the  contract,  an 
assignment  of  the  claim  for  labor  or  materials  would  not 
carry  a  lien,  but  we  can  see  no  reason  in  law,  public  policy, 
or  principle,  why  a  lien,  when  perfected,  should  not  follow 
the  assignment  of  the  claim  on  which  it  is  founded.  The 
other  errors  assigned  we  have  considered. 

The  court  finds  the  plaintiff  entitled  to  a  lien  for  $2,064.75, 
and  that  he  duly  filed  his  notice  of  lien  for  $742. 87i  on 
November  17,  1869,  at  2  o'clock  p.  m.,  and  that  McKillican 
at  the  same  time  duly  filed  notice  of  his  lien  for  $1,242.50. 
It  is  evident  the  court  allowed  interest  upon  these  claims, 
and  to  sustain  this  ruling"  it  must  be  presumed  there  was 
evidence  before  it  that  the  amounts  were  vexatiously  with- 
held.   In  the  following  cases  no  new  questions  are  raised. 
The  court  finds  Clark,  Conrad  and  Curtin  entitled  to  a  lien 
for  $627,  and  that  notice  of  lien  was  filed  November  22, 
1869 ;  that  D.  B.  Dressier  is  entitled  to  a  lien  for  $566.50, 
and  that  notice  of  lien  was  filed  November  17,  1869  ;  that 
William  P.  Wilder  is  entitled  to  a  lien  for  $1,505.76,  and 
that  notice  of  lien  wa^s  filed  November  17, 1869,  by  himself, 
for  $771.78,  and  on  the  same  day  at  10  o'clock  a.  m.,  by  John 
A.  Murphy,  for  $734,  and  that  Murphy  duly  assigned  his 
claim  and  lien  therefor  to  Wilder ;  that  John  Slimely  is 
entitled  to  a  lien  for  $400,  and  filed  his  notice  of  lien  on 
November  17,  1869,  at  lif  o'clock  a.  m.  ;   that  Barnes  & 
Arnold  are  entitled  to  two  liens,  one  for  $5,277.69,  notice  of 
which  was  filed  November  17,  1869,  at  llj  a.  m.,  and  the 
other  for  $1,037.87,  notice  of  which  was  filed  November  11, 
1869.    In  this  case  the  court  made  John  Kinna  a  party  de- 
fendant on  his  own  motion.     Kinna  filed  his  answer  setting 
up  a  lien  on  the  property,  for  work  done  upon  and  materials 
furnished  for  the  same.     This  was  proper  practice.     The 
"objections"  of  appellant,  though  not  properly  presented, 
we  will  review. 
The  first  is,  that  appellant  was  not  served  with  process, 
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and  did  not  appear  in  such  proceeding.  The  order  made 
by  the  court,  making  Kinna  a  defendant  in  the  cause, 
charged  all  the  parties  with  notice,  and  no  process  was 
required.  Each  party,  however,  was  entitled  to  service  of 
a  copy  of  his  answer  and  counter-claim.  If  such  copy  was 
not  perved,  and  appellant  desired  to  save  the  error,  it  should 
have  been  presented  by  affidavit  as  an  irregularity,  and  in 
the  absence  of  such  affidavit  it  will  be  presumed,  from  the 
finding  of  the  court,  that  a  copy  was  duly  served,  which 
gave  the  court  jurisdiction  of  the  subject-matter  of  the 
counter-claim.  The  court  finds  defendant,  John  Kinna, 
entitled  to  a  lien  for  $1,139,  and  that  notice  of  lien  was  filed 
November  30,  1869.  The  court  also  finds  that  Samuel 
Davenport  is  entitled  to  a  lien  for  $480,  and  that  he  filed 
notice  of  lien  November  17,  1869 ;  that  E.  L.  Curry  is  enti- 
tled to  a  lien  for  $888,  and  that  notice  was  filed  November 
17, 1869,  at  2  o'clock  P.  M. ;  that  R.  S.  Hale  is  entitled  to  a 
lien  for  $470.35,  and  filed  notice  November  15, 1869 ;  that 
Benjamin  Daily  filed  notice  of  lien  for  $671.63,  on  January  ' 
12,  1870,  and  is  entitled  to  a  lien  for  $590,  which  must 
include  interest  allowed  for  vexatious  withholding ;  that  D. 
B.  McKillican  is  entitled  to  a  lien  for  $526,  and  filed  notice 
of  lien  December  8,  1869,  at  6  o'clock  p.  m. 

Upon  the  appeal  of  defendant  Davis,  the  only  question 
presented  relates  to  the  priority  of  the  mortgage  of  the 
property  in  question  executed  to  him  by  defendant  Ger- 
maine,  over  the  several  liens  established.  Upon  this  point 
a  majority  of  this  court  are  of  opinion  that  the  statute 
expressly  gives  preference  to  liens  of  mechanics  and  mate- 
rial-men, over  any  incumbrances  made  subsequent  to  the 
commencement  of  the  building,  and  that  the  court  having 
found  the  fact  that  the  building  in  question  was  commenced 
before  the  execution  of  said  mortgage,  all  the  liens  found 
were  properly  preferred  to  it. 

This  cause  is  therefore  remanded  to  the  court  below,  and 

the  judgments  entered  in  favor  of  the  plaintiffs  and  the 

several  defendants  herein,  for  the  respective  amounts  found 

due  to  them,  are  affirmed,  and  the  costs  of  filing  the  several 

VoL  L— 36. 


Digitized  by 


Google 


274  Masok  v.  Gebmaine.  [^^-  ^-y 

complaints  as  answers  in  this  cause,  and  serving  copies  of 
the  same,  and  such  costs  as  were  necessarily  incurred  by 
them  in  defense  and  assertion  of  their  several  rights  in  this 
proceeding,  shall  be  ascertained  and  taxed  by  the  court; 
and  it  is  ordered  and  adjudged  that  the  appellants,  Gtermaine 
and  Davis,  respectively,  recover  from  the  several  defendants 
herein,  the  costs  and  charges  incurred  by  them  in  answering 
and  defending  the  several  separate  proceedings  herein  speci- 
fied, to  be  taxed  by  the  court.  It  is  further  ordered  that 
special  fieri  facias  executions  issue  in  favor  of  said  several 
parties,  for  tJie  said  amounts  for  which  said  judgments  were 
rendered  and  their  costs,  by  the  court,  if  such  executions 
have  not  heretofore  issued,  and  that,  if  no  sufScient  property 
of  defendant  Gtermaine  has  been  or  can  be  found  to  satisfy 
the  said  several  judgments  and  costs  taxed,  then  the 
residue  of  such  judgments,  or  any  of  them,  be  levied  out 
of  said  property  described  in  the  complaint,  and  that  saidr 
property,  or  so  much  thereof  as  may  be  necessary,  be  sold 
in  accordance  with  law  to  satisfy  the  same ;  and  that  out  of 
the  proceeds  of  such  sale  there  be  paid  the  costs  of  suit  and 
of  sale,  and  thereafter  the  said  judgments  be  paid  and  satis- 
fied to  the  extent  of  such  proceeds,  in  the  order  of  filing  the 
said  several  accounts  and  notices  of  lien  in  the  recorder's 
office,  as  found  by  the  court,  and  that  said  several  liens  so 
found  by  the  court  be  decreed  to  be  prior  and  paramount  to 
the  mor^ge  executed  by  appellant  Germaine,  to  appellant 
Davis,  mentioned  and  set  out  in  the  answer  of  said  Davis, 
and  that  the  surplus,  if  any,  be  brought  into  court  to  await 
its  further  order. 

Waeben,  C.  J.,  dissenting.  I  respectfully  dissent  from  so 
much  of  the  foregoing  opinion  as  relates  to  the  question  of 
priority  of  Davis'  mortgage  over  the  several  liens  established. 
The  contracts  under  which  the  different  claimants  performed 
labor  or  furnished  material  were  entirely  separate  and  dis- 
tinct, one  from  the  other,  and  in  my  opinion  the  priority  of 
each  must  be  determined  by  the  date  at  which  he  himself 
commenced  to  fulfill  his  contract,  and  not  by  the  com- 
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mencement  of  some  other  work,  under  another  contract  by 
another  person  on.the  same  building.  The  statute  contem- 
plates the  completion  of  the  building  or  erection  under  one 
contract,  and  in  that  event  gives  preference  over  any  incum- 
brance made  subsequent  to  the  commencement  of  the  build- 
ing or  erection,  but  does  not  relate  to  several  contracts,  each 
of  which  is  made  with  reference  to  incumbrances  as  they 
exist  at  the  time  of  commencing  to  fulfill  them  respectively. 
JudgmerU  affirmed  in  part  and  reversed  in  part 
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ARGUED  AND   DETERMINED 

IN  TH> 

SUPREME  COURT 

AT  THM 

JANUARY  TERM,  1871,  HELD  IN  VIRGINIA  CITY. 


Present : 

Hon.  henry  L.  WARREN,  Chief  Jusncs. 

Hon.  HIRAM  KNOWLES,     ) 

Hon.  GEORGE  G.  SYMES,  )  Justices. 


Murphy,  respondentj  v.  Ames  et  al.,  appellants. 

Pbactiob  '- probate  judge  cannot  issue  summons  -^jurisdiction,  A  jadge  of  the 
probate  court  has  no  power  to  issue  and  attest  a  sammons  under  his  own 
hand,  if  there  is  no  law  providing  for  a  clerk  or  seal  of  the  court,  and  no 
Jurisdiction  is  acquired  by  such  a  summons. 

Pbactigb — special  appearance — jurisdiction.  The  special  appearance  of  a 
party  for  the  purpose  of  moTing  to  dismiss  the  action  confers  no  jurisdic- 
tion upon  the  court 

Appeal  frcym,  the  Third  District^  Lewis  and  Clarke  County. 

Murphy  commenced  this  action  against  T.  P.  and  J.  A. 
Ames,  in  the  probate  court  of  Lewis  and  Clarke  county,  in 
April,  1868,  to  recover  $231.    A  summons  was  issued  under 
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the  hand  and  seal  of  M.  F.  Tniett,  probate  jndge.  The 
defendants  then  appeared,  specially,  for  the  purpose  of 
making  a  motion  to  dismiss  the  action  and  quash  the  sum- 
mons, because  there  was  no  legal  summons  issued  under 
the  seal  of  the  court,  and  signed  by  the  clerk  thereof.  The 
motion  was  overruled  by  the  court,  and  the  defendants' 
attorneys  withdrew.  Judgment  was  rendered  in  favor  of 
plaintiff,  and  defendants  appealed  to  the  district  court. 

In  April,  1870,  in  the  district  court,  Symes,  J.,  the  judg- 
ment of  the  probate  court  was  affirmed,  and  defendants 
appealed. 

Chttmasebo  &  Chadwioe,  for  appellants. 

The  probate  courts  are  courts  of  record.  There  can  be  no 
court  without  a  special  enactment  of  the  legislature.  A 
court  should  have  a  judge  and  a  prothonotary.  Bouv. 
L.  D.,  "Court.'' 

The  practice  of  the  probate  court  is  regulated  by  that  of 
the  district  court.  Acts  1867,  259,  §  7.  Suits  must  be  com- 
menced in  the  probate  court  by  filing  the  complaint  with 
the  clerk  of  the  court,  and  the  issuing  of  a  summons 
thereon.  The  clerk  must  indorse  the  complaint  and  sign 
the  summons.  Civil  Prac.  Act,  §§  22,  23.  These  sections 
must  be  strictly  construed.  The  summons  was  not  signed 
by  "the  clerk  of  the  court,"  and  the  action  should  have 
been  dismissed. 

The  mode  of  commencing  suits  and  acquiring  jurisdiction 
of  parties  is  regulated  by  the  civil  practice  act  and  not  by 
common  law.  The  act  must  be  strictly  followed.  Dv/pxcy 
V.  Sheaty  29  Cal.  238. 

WooLFOLK  &  Toole,  for  respondent. 

The  organic  act  does  not  make  probate  courts  courts  of 
record,  or  require  the  appointment  of  a  clerk  in  such  courts. 
Organic  Act^  §  9 ;  Amended  Organic  Act,  §  2. 

There  is  no  law  making  probate  courts  courts  of  record. 
They  are  courts  of  inferior  jurisdiction.  Acts  1865,  890,  §  1. 
Probate  judges  are  allowed  fees  for  issuing  a  summons  and 
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performing  duties  that  appellants  claim  they  could  not  per- 
form. Acts  1865,  473,  474.  Clerks  of  the  district  court 
receive  fees  for  similar  services.  Acts  1865,  470  ;  Acts  1867, 
248,  §§  1,  7. 

If  probate  courts  were  courts  of  record  under  the  laws  of 
Montana,  they  are  not  common-law  courts  of  record.  Com- 
mon-law courts  may  be  modified  by  statute.  The  legisla- 
ture contemplated  that  the  judges  of  probate  courts  should 
discharge  the  duties  of  clerk. 

There  was  no  such  office  as  clerk  of  the  probate  court 
until  December  30,  1868.  Acts  1869,  p.  70.  There  could 
be  no  legal  appointment  until  this  office  had  been  created. 
The  organic  act  and  the  statutes  had  conferred  powers  upon 
the  probate  courts.  This  grant  of  powers  carries  with  it 
every  thing  necessary  to  its  complete  exercise.  The  right  of 
a  probate  judge  to  issue  a  summons  would  be  implied  a49 
incident  to  its  powers,  even  if  there  were  no  law  giving  him 
this  right.  Acts  1865,  139,  §  482,  Nougues  v.  !D(mgla8S^  7 
Cal.  80  ;  Kennedy  v.  Hamer^  19  id.  374. 

Section  22  of  the  practice  act  was  borrowed  from  Califor- 
nia and  doubtless  left  in  the  act  through  mistake.  It  does 
not  prevent  a  probate  judge  from  acting  as  his  own  clerk. 

Wabren,  C.  J.  The  only  question  presented  in  this 
record  is,  whether  the  probate  court  acquired  jurisdiction  in 
the  cause  by  the  service  upon  defendants  of  a  summons 
issued  under  the  hand  of  the  judge  of  that  court.  This 
was  before  the  passage  of  the  act  of  the  legislative  assembly 
making  provision  for  clerks  of  the  probate  courts.'  The 
civil  practice  act,  however,  then  in  force,  prescribed  the 
manner  of  commencing  actions  in  the  probate  courts,  and 
required  the  summons  to  be  issued  under  the  Hand  of  the 
clerk,  and  the  seal  of  the  court  The  &ct  that  the  statute 
had  made  no  provision  for  either  clerk  or  seal  for  such 
courts  did  not  confer  upon  the  judge  the  power  to  issue  and 
attest  a  summons  under  his  own  hand.  Voluntary  appear- 
ance would  be  sufficient  to  confer  jurisdiction,  but  the 
defendants  in  this  case  having  confined  their  appearance  to 
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the  sole  purpose  of  moving  for  a  dismissal,  and  not  being 
properly  in   court,  the  proceedings  and  judgment  were 
coram  non  judice  and  must  be  set  aside. 
The  judgment  is  reversed  and  cause  remanded. 

JudgmcTii  reversed. 


*Masok  et  al.,  respondents,  v.  Gebmaine  et  al.,  appellants. 

Pbactiob—  appeal  bond  to  supreme  court  qf  United  States,  The  bond  on  appeal 
from  this  court  to  the  supreme  court  of  the  United  States  is  the  same  as  that 
required  by  the  laws  of  congress  and  the  rules  of  the  supreme  court  of  the 
United  States  on  appeals  from  the  circuit  court  to  the  said  supreme  court. 

Tbaxtsick— conditions  of  bonds  on  appeai  to  stay  execution  of  judgment  The 
execution  of  a  judgment  for  the  sale  of  property  to  satisfy  mechanics*  liens 
is  not  stayed  on  appeal  to  the  supreme  court  of  the  United  States,  unless 
the  bond  on  such  appeal  is  conditioned  according  to  law,  and  executed  to 
the  respondents,  and  8u£Bcient  in  amount  to  secure  the  liens  decreed,  the 
costs  of  suit,  the  damages  for  the  delay  and  detention  of  the  property  and 
the  costs  and  interest  on  the  appeal.  • 

The  f&cts  appear  in  the  opinion  of  the  court. 

Shobeb  &  LowBY,  W.  F.  Sandebs  and  Chumasebo  & 
Chadwioe:  for  motion  for  a  remittitur. 

The  bond  required  by  the  last  clause  of  the  judiciary  act 
must  be  sufficient  to  secure  the  whole  judgment  in  case  it 
should  be  affirmed,  if  the  writ  of  error  operates  as  a  super- 
sedeas. 1  D.  S.  Stats,  at  Large,  84,  404 ;  CdUett  v.  Brodie, 
9  Wheat.  553 ;  ^4xfford  v.  Union  Bank  of  Louisiana^  16 
How.  136. 

No  bond  has  been  given  in  this  case  to  secure  any  part  of 
the  judgment,  if  it  is  affirmed.  The  writ  of  error  does  not 
operate  as  a  sui>ersedeas ;  and  the  remittitur  follows  as  a 
matter  of  law. 

*The  original  caM  Is  reported  on  page  868. 
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This  is  the  proper  court  to  apply  to  for  the  purpose  of 
having,  the  decree  carried  into  effect.  Stafford  v.  Union 
Barik  of  Louisiana,  17  How,  276. 

E.  W.  &  J.  K.  Toole,  against  the  motion. 

This  motion  should  have  been  made  in  the  supreme  court 
of  the  United  States.  The  court  from  which  the  appeal  is 
taken  cannot  act  in  the  first  instance.  The  motions  for  a 
remittitur,  in  all  the  cases  cited,  were  made  in  the  supreme 
court  of  the  United  States. 

The  question  of  the  sufficiency  of  an  undertaking  to  oper- 
ate as  a  supersedeas,  where  the  citation,  bond,  etc.,  are 
given  within  the  time,  and  allowed  by  the  proper  authority, 
must  be  determined  by  the  court  to  which  the  appeal  is 
taken. 

Appellants  have  a  right  to  amend  their  undertaking  if 
defective.  Cailett  v.  Brodie,  9  Wheat.  553.  By  granting  a 
remittitur,  this  court  would  deprive  appellants*  of  a  right 
to  amend  their  bond,  and  they  would  have  no  redress. 

Symes,  J.  This  case  came  up  on  appeal,  and  the  judg- 
ment below  was  affirmed  at  the  August  term  of  this  court, 
and  an  appeal  was  taken  to  the  supreme  court  of  the 
United  States.  A  motion  is  now  made  for  a  remittitur  to 
the  court  below,  to  execute  the  judgment,  on  the  ground 
that  the  bond,  on  appeal  from  this  courts  is  not  sufficient  to 
stay  the  execution  of  the  judgment.  The  case  is  one 
brought  under  the  mechanics'  lien  law,  to  enforce  liens  to 
the  amount  of  about  $20,000,  for  the  construction  of  a 
large  brick  hotel,  and  the  bond  given  to  supersede  the  exe- 
cution of  the  judgment,  during  the  pendency  of  the  appeal, 
in  the  sum  of  $25,000,  in  addition  to  a  bond  for  costs,  is 
conditioned  only  that  the  obligors  will  answer  all  damages 
to  the  hotel  building  caused  by  waste  or  fire,  during  the 
possession  of  the  same  by  appellants,  not  exceeding  said 
sum. 

Respondents,  for  the  motion,  contend  that  the  bond 
should  be  for  the  payment  of  the  whole  amount  of  the 
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jndgmelit  in  case  of  affinnance.  Appellants,  against  the 
motion^  contend  that  it  is  an  appeal  only  from  that  portion 
of  the  judgment  decreeing  the  enforcement  of  the  liens,  and 
ordering  sale  of  the  property  therefor,  and  only  required 
such  a  bond. 

The  supreme  court  of  the  United  States  have  held  that, 
to  supersede  a  judgment  on  writ  of  error  or  appeal,  the 
bond  must  be  sufficient  to  secure  the  whole  amount  of  the 
judgment,  damages  for  delay,  and  costs.  Catlett  v.  Brodie^ 
9  Wheat  562 ;  Stafford  et  aZ.  v.  BanJc  of  Louisiana^  16 
How.  139. 

In  the  latter  case,  holding  that,  although  it  was  an  appeal 
in  equity,  and  the  property  was  in  the  hands  of  a  receiver, 
the  bond  should  be  the  same,  sufficient  to  secure  the  judg- 
ment. But  the  supreme  court,  at  the  December  term,  1867, 
adopted  a  rule  providing  the  bonds  that  should  be  given  on 
writs  of  error  and  appeals.    See  32d  Sup.  Ct.  Rule. 

The  rule  provides  that  in  aU  suits  where  the  property  in 
controversy  necessarily  follows  the  event  of  the  suit,  as  in 
real  actions,  replevin,  and  suits  on  mortgages,  indemnity  in 
such  cases  shall  only  be  required  in  an  amount  sufficient  to 
cover  amount  recovered  for  use  of  the  property,  costs  of  suit 
and  damages  for  delay,  and  costs  and  interest  on  the  ap- 
peal ;  and  conditioned  that  the  appellant  will  prosecute  his 
writ  of  error  or  appeal  to  eflfect,  and  answer  damages  if  he 
fail  to  make  his  plea  good. 

The  appeal  in  this  case  to  this  court,  and  after  affirmance 
from  this  court,  was  from  the  whole  judgment  of  the  court ; 
but  the  bond  given  in  the  court  below,  and  since  in  this 
court,  was  not  intended  to  stay  the  personal  judgment 
against  defendants,  but  only  that  portion  of  the  judgment 
decreeing  the  sale  of  the  property  to  satisfy  the  liens.  The 
bond  on  appeal  to  this  court  was  given  in  accordance  with 
section  336,  Civil  Code,  which  provides  the  bond  to  be  given 
in  such  cases. 

But  the  bond  on  appeal  from  this  to  the  supreme  court 
of  the  United  States  must  be  in  accordance  with  the  law 
and  practice  provided  by  congress  and  the  rules  of  the 
Vol.  L— 36. 
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supreme  court  of  the  United  States  on  appeals  from  the 
circuit  courts  of  the  United  States  to  the  supreme  court 
thereof. 

Is  the  bond  filed  in  this  case  in  accordance  wilth  the  said 
rule  of  the  supreme  court)  adopted  in  accordance  with  the 
laws  of  congress  t 

The  bond  is  filed  to  supersede  or  stay  the  execution  of  a 
decree  for  the  sale  of  real  property,  which  property  neces- 
sarily follows  the  event  of  the  suii  The  bond  should  then 
provide  for  an  amount  to  secure  the  liens  recovered,  if  any, 
for  detention  of  the  property,  the  costs  of  suit,  just  dam- 
ages for  delay,  and  costs  and  interest  on  appeal,  and  be 
executed  to  the  respondents  or  appellees,  and  conditioned 
as  required  by  said  rule. 

The  bond  in  this  case  is  not  executed  to  respondents ; 
does  not  provide  for  damages  for  delay,  or  detention  of  the 
property,  nor  for  costs  and  interest  on  appeal,  and  is  not 
conditioned  as  prescribed  by  law,  and  it  is  insufficient  to 
stay  the  execution  of  the  judgment. 

The  court  orders  that  a  remittitur  issue  from  this  court  to 
the  court  below  to  execute  the  judgment,  unless  the  appel- 
lants within  twenty  days  file  a  legal  bond  in  accordance 
with  the  law  as  stated  in  this  decision. 

Remittitur  graTited, 


10  2gi 


King  et  al.,  respondents,  t.  Sullivan,  appellant. 

Pbactiob— oonaiderotion  of  ttotement— escceptton*.  This  court  will  not  oon- 
Blder  a  ttatement  that  has  not  been  dolj  settled  and  certified,  or  exoeptiona 
that  ha^e  not  been  duly  presented  and  signed  according  to  the  statute. 

Pbaotiob— reirtfeto  of  eoDceptUma  to  admission  of  evidence.  An  exception  to  the 
admission  of  evidence  upon  a  cross-examination  will  not  be  examined  if  all 
the  evidence  Is  not  before  the  court. 
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Appeal  from  the  TTiird  District^  Lewis  avd  Clarke  County. 

The  arguments  of  counsel  and  statement  of  &cts  are  not 
leported,  because  the  court  did  not  review  them.  The  cause 
was  tried  in  the  district  court  before  Symes,  J. 

WooLFOLK  &  Toole,  for  appellant. 

Chumasebo  &  Chadwiok,  for  respondents. 

Wabben,  C.  J.  In  this  case  the  appeal  is  from  an  order 
overruling  defendant's  motion  for  a  new  trial,  and  from  the 
jndgmententered  on  the  verdict  of  the  jury  for  plaintiffs.  The 
transcript  contains  what  purports  to  be  the  evidence  in  the 
case,  and  also  instructions  given  and  refused,  and  excep- 
tions taken  at  the  trial  below.  At  the  conclusion  of  ap- 
pellant' s  motion  for  a  new  trial,  which  sets  forth  the  grounds 
of  the  motion,  appears  the  words,  ^'  statement  settled  as 
correct,"  but  there  is  no  certificate  of  settlement  of  any 
statement  signed  by  the  attorneys  of  the  parties  or  by  the 
judge  below,  nor  does  it  appear  what  statement  is  referred 
to  by  these  words.  This  court  can  consider  nothing  which 
is  not  part  of  the  judgment-roll,  unless  it  be  presented  by 
exceptions  duly  preserved  and  signed,  or  by  statement  set- 
tied  and  certified  as  required  by  the  statute.  An  exception 
to  the  admission  of  some  evidence,  upon  cross-examination 
of  the  defendant,  is  properly  preserved  by  the  signature  of 
the  judge,  but^  as  the  whole  evidence  is  not  before  us,  we 
cannot  presume  the  ruling  to  be  erroneous  or  that  the  ap- 
pellant was  prejudiced  by  it. 

The  judgment-roll  does  not  show  the  errors  assigned,  and 

the  judgment  must  be  affirmed. 

Judgment  oigi/rraed. 
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Nelson,  appellant,  u  O'Neal,  respondent. 

Ilf  JUNCTION —miners*  dam  to  ittop  tailings.  It  is  not  an  abase  of  discretion  for 
a  oourt  to  refase  to  od join  parties  from  building  a  dam  upon  their  mining 
ground,  to  prevent  tailings  from  injuring  their  property. 

Bight  of  miners  to  channel  of  creek  for  water  and  taelings.  Miners 
are  entitled  to  the  free  use  of  the  channel  of  a  creek,  so  that  the  water  wiU 
flow  from  their  ground,  but  thej  have  no  right  to  fill  the  channel  with  tail- 
ings that  wiU  flow  down  upon  the  claims  of  other  miners. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  Courvty. 

The  £a.cts  are  stated  in  the  opinion  of  the  court. 
The  judgment  appealed  from  waa  rendered  in  the  district 
court,  in  August,  1870,  by  Symes,  J. 

Shobeb  &  LowBT,  E.  W.  Toole  and  G.  May,  for  appel- 
lant. 

It  is  admitted  by  the  pleadings  that  respondents  were 
insolvent.  The  jury  found  that  the  erection  of  the  dam 
higher,  as  complained  of  by  appellant  and  threatened  by 
respondents,  would  interfere  with  the  profitable  use  and 
enjoyment  of  appellant's  mining  ground.  Apx)ellant  was 
entitied  to  an  injunction  to  restrain  respondents  from  erect- 
ing said  dam.    Ramsay  v.  Chandler^  3  Cal.  90. 

An  injunction  is  a  preventive  remedy,  and  it  comports 
more  with  justice  to  both  parties  to  restrain  the  threatened 
trespass,  than  to  leave  the  appellant  to  his  remedy  at  law, 
particularly  when  the  respondents  admit  their  insolvency 
and  have  no  remedy  at  law.  Slade  v.  SuMvaUy  17  Cal. 
102  ;  Hill,  on  Inj.,  ch.  1,  §§  1,  6,  7,  14, 31. 

Appellant's  mining  operations  will  be  interfered  with,  if 
respondents  are  not  enjoined.  Respondents  have  shown  no 
right  to  trespass  on  appellant's  ground. 

W.  F.  Sanders,  for  respondents. 
Respondents  own  the  ground  on  which  the  dam  was 
erected  and  debris  arrested.     Respondents  threatened  •  to 
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laise  their  dam  higher  to  stop  a  trespass  of  appellant 
They  could  compel  appellant  to  stop  this  trespass  on  his 
own  ground.  The  pleadings  and  findings  do  not  show  who 
has  priority  of  right  in  mining.  Appellant  cannot  have 
judgment,  until  the  questions  relating  to  the  right  of  re- 
spondents to  flow  back  on  appellant's  ground,  debris,  tail- 
ings, etc.,  which  appellant  is  wrongfully  attempting  to  flow 
on  respondents,  are  settled  in  favor  of  appellant.  Logan 
V.  Driscoll,  19  Cal.  623 ;  Am.  Law  Reg.  1867,  1868,  p.  698. 
Parties  must  care  for  their  own  tailings  on  their  own 
ground.  Respondents  could  crib  those  of  api)ellant  on  his 
own  ground,  but  the  jury  find  that  respondents  cribbed 
them  on  their  own.  A  mere  threat  to  commit  a  trespass, 
without  an  overt  act,  does  not  justify  an  injunction. 

Knowles,  J.  This  is  an  action  of  trespass,  brought  by 
appellant  for  damages  for  an  alleged  entry  upon  his  mining 
ground,  and  erecting  a  dam  thereon,  which  stopped  tailings 
upon  the  said  mining  ground,  and  alleging  that  the  respond- 
ents threatened  to  continue  the  injury,  and  to  erect  the  said 
dam  higher,  and  asking  for  an  injunction  to  restrain  them 
from  the  commission  of  these  wrongs.  Respondents  deny 
that  appellant  owns  the  mining  ground  described;  admit 
erecting  the  dam  and  the  intention  to  erect  it  higher,  and 
aver  that  the  dam  is  on  their  own  ground,  and  that  the 
same  was  erected  to  prevent  appellant  from  running  their 
tailings  down  upon  their  ground. 

The  jury,  in  their  special  flndings,  determine  that  appel- 
lant does  not  own  the  mining  ground  upon  wMch  the  dam 
was  erected ;  that  respondents  had  not  interfered  with  the 
mining  rights  of  appellant  by  the  erection  of  the  dam  in 
question.  They  also  find  that  the  erection  of  the  dam  higher 
will  interfere  with  the  profitable  mining  operations  of  appel- 
lant. Upon  this  last  finding,  appellant  asked  an  injunction 
of  the  court  below,  which  was  refused.  This  is  assigned  as 
error. 

It  appears,  from  the  complaint  of  appellant,  that  the  tail- 
ings which  the  dam  of  respondents  prevented  from  flowing 
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down,  were  tailings  from  appellant's  mining  gronncL  The 
granting  or  refusing  an  injunction  was  discretionary  with 
the  court  below.  We  do  not  think  it  was  an  abuse  of  dis- 
cretion in  refusing  an  injunction  to  restrain  the  respondents 
from  building  a  dam  on  their  own  ground,  so  as  to  prevent 
appellant  from  committing  an  inj  ury  upon  the  same.  Appel- 
lant would  be  entitied  to  the  free  use  of  the  channel  of  the 
creek,  to  allow  the  water  which  came  down  from  above  to 
flow  away  from  his  mining  ground,  but  he  had  no  right 
to  fill  the  channel  of  the  creek  with  tailings  and  debris,  and 
let  it  flow  down  upon  respondent's  ground. 
Order  of  the  court  below  aflBlrmed,  with  costs. 

'  Judgment  affirmed. 


Toombs,  respondent,  v.  Hobnbuokle  et  al.,  appellants. 


1    2M  ' 

f2S   549  PiJ&ADiNG— inm^Olcient  denial.    The  denial  of  aa  ** unlawful  and  wrongful" 

1  886  diversion  admits  the  fact  of  the  diversion. 

PsAOTiGB — verdict  CLgainat  evidence,    A  verdict  will  not  be  set  aside,  as  oon- 
traiy  to  evidence,  unless  it  is  dearly  unsupported  hy  evidence. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  Courvty. 

The  facts  are  contained  in  the  opinion.  The  action  was 
tried  in  April,  1870,  in  the  district  court,  before  Symes,  J. 

Chumasebo  &  Chadwiok,  for  appellants. 

The  decree  of  the  court  below  was  not  justified  by  the 
evidence  or  special  findings  of  the  jury.  The  testimony 
shows  that  the  water  flowing  from  the  springs  was  dimin- 
ished in  quantity  almost  one-third,  and  lacked  only  ten 
inches  of  furnishing  respondent  with  all  the  water  he  was 
entitled  to  by  the  findings  of  the  jury.  The  use  of  this 
water  by  miners  materially  diminished  its  quantity  below 
the  springs.    The  findings  are  in  accord  with  the  facts,  and 
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the  rights  of  the  parties  should  be  determined  by  them. 
These  findings  show  that  appellants  had  not  diverted  from 
respondent's  ditch  any  water  to  which  respondent  was  enti- 
tled, and  that  there  flowed  at  all  times  from  the  springs, 
the  water  that  respondent  was  entitled  to,  if  'the  miners  did 
not  obstruct  it.  When  the  miners  obstructed  the  water  from 
the  springs,  sixty  inches  reached  the  respondent's  ditch. 
The  miners  so  obstructed  this  water  during  June  and  July, 


The  decree  makes  appellants  liable  for  the  acts  of  those 
miners,  and  compels  them  to  supply  respondent  with  water 
to  which  respondent  has  no  claim.  Appellants  are  obliged 
to  leave  in  the  creek,  at  the  head  of  respondent's  ditch, 
seventy  inches  of  water,  r^ardless  of  any  depredations  that 
may  be  committed  by  strangers  below  their  point  of  appro- 
priation. This  decree  overrides  every  principle  of  equity. 
Ko  man  should  be  made  responsible  for  the  acts  of  another, 
committed  without  his  knowledge  or  assent.  The  injunc- 
tion wrests  from  the  appellant  his  property,  to  compensate 
an  injury  that  he  did  not  cause.  That  paji^  of  the  decree, 
which  interferes  with  the  user  by  appellants  of  all  the  waters 
at  the  head  of  their  ditch,  in  Magpie  creek,  should  be  set 
aside,  and  the  injunction  should  be  dissolved. 

E.  W.  &  J.  K.  Toole,  for  respondent. 

Respondent  was  first  in  right  as  to  seventy  inches  of 
water.  The  decree  gives  him  this  amount  at  the  head  of  his 
ditch.  Respondent  cannot  suffer  from  natural  causes  affect- 
mg  the  supply  of  water.  The  finding,  re8i)ecting  the  springs, 
is  immaterial.  The  general  verdict  is  conclusive  as  to  the 
estoppel  claimed  by  appellants. 

Wabren,  C.  J.  The  plaintiff,  in  this  case,  alleges  right 
of  possession  and  user  of  about  two  hundred  and  fifty  inches 
of  the  waters  of  Magpie  creek,  by  virtue  of  his  appropriation 
thereof,  made  in  1865,  by  means  of  a  ditch  there  constructed, 
for  the  purpose  of  irrigation,  and  alleges  a  continuous 
wrongful  diversion  of  such  water  by  defendants,  prior  to  the 


Digitized  by 


Google 


288  Toombs  v.  Hornbuckle.  [Jan.  T., 

commencement  of  this  action,  and  threats  by  defendants  to 
continue  such  diversion.  He  prays  judgment  for  damages ; 
that  title  be  established  and  decreed  in  him  to  the  extent  of 
his  prior  appropriation,  and  that  defendants  and  those  in 
r  privity  with  them,  be  perpetually  enjoined  from  diverting 
such  waters. 

The  answer  in  substance  denies  plaintiff's  appropriation, 
and  also  denies  that  defendants  "  wrongfully  or  unlawfully  " 
diverted  said  water,  and  sets  up  an  appropriation  of  the 
waters  of  Magpie  creek,  made  by  defendants  for  mining 
purposes,  in  May,  1866,  and  subsequently,  in  October,  1866, 
by  means  of  ditches  then  constructed,  and  that  said  waters 
were  then  unappropriated,  and  that  defendants  thereafter 
remained  in  full  and  peaceable  possession  thereof;  and, 
further,  plead  by  way  of  estoppel,  that  plaintiff  had  actual 
knowledge  of  defendant's  intention  to  so  appropriate  said 
water,  prior  to  and  during  the  construction  of  their  ditches, 
and  failed  to  assert  his  titie  to  said  water,  or  to  forbid  their 
construction  of  the  ditches. 

The  replication  specifically  denies  each  allegation  of  the 
answer. 

The  denial  of  "  unlawful  and  wrongful "  diversion,  as  has 
been  often  held,  admits  the  fact  of  diversion,  so  that  the 
only  issues  on  the  pleadings  are  upon  the  priority  of  the 
respective  appropriations,  and  upon  the  facts  constituting 
the  estoppel  pleaded. 

The  issues  were  tried  by  jury,  which  found  a  general 
verdict  for  the  plaintiff,  and  a  special  verdict  upon  questions 
of  fact  submitted  to  them.  The  court  below  overruled 
defendant's  motion  for  a  new  trial,  and  rendered  judgment 
for  the  damages  found  by  the  jury,  and  entered  a  decree 
perpetually  enjoining  the  defendants  and  their  privies  from 
so  diverting  the  waters  of  the  creek,  as  to  prevent  seventy 
inches  of  water,  being  tlie  quantity  found  by  the  jury  to 
have  been  first  appropriated  by  plaintiff,  from  flowing  down 
to  plaintiff's  diteh. 

Prom  the  order  overruling  his  motion  for  a  new  trial,  and 
from  the  judgment  and  decree,  the  defendant  appeals,  and 
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assigns  as  error  that  the  evidence  and  special  findings  of  the 
jury  do  not  support  the  decree,  and  are  in  conflict  with  the  ' 
general  verdict. 

The  evidence  is  in  some  respects  conflicting,  but  whatever 
our  views  might  be,  in  any  case,  we  do  not  feel  justified  by 
any  precedents  in  setting  aside  a  verdict  as  contrary  to  evi- 
dence, unless  clearly  unsupported  by  evidence,  which  is  not 
the  case  here,  so  that  the  only  question  left  to  consider  is, 
whether  the  special  verdict  confiicts  with  the  general  verdict, 
and  fails  to  support  the  decree. 

The  general  verdict  finds  the  issues  joined,  as  to  priority 
of  appropriation,  and  as  to  the  facts  set  up  as  an  estoppel 
for  the  plaintiflf.  These  were  the  only  issues  raised  by  the 
pleadings. 

The  first  special  finding  of  the  jury  fixes  the  amount  of 
plaintiff's  appropriation  at  seventy  inches  of  water,  and 
of  this  finding  appellants  do  not  complain.  The  second 
finding  is,  that  sixty  inches  of  water  fiowed  down  to  plain- 
tiff's ditch  during  June  and  July,  1869,  when  the  diversion 
by  defendants  is  alleged.  The  third  finding  is,  that  seventy 
inches  of  water  "flow  down  Magpie  gulch"  from  "the 
springs,"  when  all  the  water  is  taken  out  above  the  springs 
during  wet  or  dry  season,  and  it  is  not  obstructed  by 
miners.  The  "  springs,"  mentioned  in  the  last  finding,  ap- 
pear from  the  evidence  to  be  situated  between  the  respective 
ditches  of  plaintiff  and  defendants,  the  latter  being  some 
distance  above  the  former,  and  appellants  claim  that  under 
the  third  finding  of  the  jury,  the  defendants  did  not,  and  as 
a  physical  fact  could  not,  divert  any  water,  to  which  plain- 
tiff was  found  by  the  jury  to  be  entitled. 

Had  the  question  of  diversion  been  properly  put  in  issue, 
and  if  the  jury  had  definitely  found  that,  at  the  time  of  the 
alleged  diversion,  the  "springs,"  below  defendant's  ditch, 
alone  furnished  sufficient  water  to  supply  the  amount  found 
to  have  been  appropriated  by  plaintiff  at  the  head  of  his 
ditch  ;  this  would  be  undoubtedly  true,  but  the  last  finding 
is  too  uncertain  and  indefinite  to  overturn  the  other  special 
findings  and  the  general  verdict,  and  is,  besides,  immaterial. 
Vol.  L— 37 
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being  upon  a  fact  not  in  issue.  The  point  urged  by  appel- 
lant, that  the  decree  makes  him  answerable  for  the  acts  of 
third  parties  with  whom  he  has  no  privity,  in  diverting 
water  below  the  springs,  is  not  well  taken,  as  the  decree 
rendered  only  requires  the  defendants  to  permit  so  much  of 
the  waters  in  question  to  pass  their  ditch,  as  that  seventy 
inches  may  in  its  natural  flow  reach  the  head  of  plaintiff's 
ditch,  in  the  bed  of  the  stream  at  that  point,  whether  from 
the  springs  or  above  them,  and  this  is  all  that  is  enjoined  on 
them.  They  are  not  held  responsible  for  any  acts  of  others. 
Thd  judgment  and  decree  are  aflirmed. 

Jiidgment  affirnied. 


LoMKE,  respondent,  v.  Kintzing  et  al.,  appellants. 

Pbacticb— <ham  answer -- judgment  on  pleadinga.  If  the  tiuwer  does  not 
raise  a  material  issue  it  may  be  struck  out  as  sham,  or  judgment  may  be 
rendered  on  the  pleadings. 

Pabtnbbship  — oi^eement  about  profits  and  payment  of  debts —creditor.  A 
special  agreement  between  two  parties  by  which  one  of  them  is  to  receive 
one-third  of  the  profits  of  a  business  for  his  services,  and  the  other  is  to  be 
liable  for  the  debts,  is  no  defense  to  an  action  commenced  against  them  as 
partners  by  a  creditor,  who  had  no  notice  or  knowledge  of  the  agreement 
before  the  liability  accrued. 

Pabtnebsbip  —  effect  of  plea  of  bankruptcy  by  one  partner.  In  a  suit  against 
a  firm  in  which  one  partner  files  a  plea  of  bankruptcy,  the  court  properly 
directed  a  stay  of  proceedings  as  to  him,  and  rendered  a  judgment  for  the 
amount  claimed  by  plaintiff,  to  be  enforced  against  the  partnership  prop> 
erty  and  the  individual  property  of  the  other  partner. 

Appeal/ram  the  Third  District^  Lewis  and  Clarke  County. 

The  facts  are  stated  in  the  opinion.  The  complaint  alleged 
"that,  on  the  1st  day  of  July,  A.  D.  1869,  the  said  defend- 
ants were  copartners,  doing  business  at  the  town  of  Helena, 
county  and  Territory  aforesaid,  under  the  firm  name  of 
B.  C.  Kintzing  &  Co.;  that,  on  the  day  and  year  aforesaid, 
the  said  defendants,  copartners  as  aforesaid,  were  indebted 
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unto  this  plaintiff  in  the  sum  of  $4,384.89,  balance  due  for 
money  lent  and  advanced  by  plaintiff  to  the  defendants, 
and  for  money  had  and  received  by  the  said  defendants  f or^ 
the  nse  and  benefit  of  this  plaintiff,  for  goods  and  wares  and 
merchandise  sold  and  delivered  by  plaintiff  to  the  said  de- 
fendants, and  for  work,  labor  and  services  done  and  per- 
formed by  the  said  plaintiff  for  said  defendants — aU  at  the 
special  instance  and  request  of  the  said  defendants  —  which 
said  sum  of  $4,384.89  the  said  defendants,  on  the  day  and 
year  aforesaid,  promised  to  pay  the  said  plaintiff  when 
thereto  requested  by  the  said  plaintiff;  that  the  said  plain- 
tiff has  demanded  payment  of  the  said  sum  of  the  defend- 
ants ;  that  the  defendants,  or  either  of  them,  have  not  paid 
the  said  sum,  or  any  portion  thereof,  and  the  same  remains 
wholly  due  and  unpaid,  wherefore  the  said  plaintiff  prays 
judgment,"  etc. 

To  this  complaint  the  appellant  B.  C.  Kintzing  filed  his 
third  amended  answer,  and  "denies  that  on  the  1st  day  of 
July,  A.  D.  1869,  or  at  any  other  time,  the  defendants  were 
partners  in  the  town  of  Helena,  and  Territory  of  Montana, 
under  the  firm  name  and  style  of  B.  C.  Kintzing  &  Co. 
Denies  that  on  the  day  and  year  aforesaid,  or  at  any  other 
time,  the  said  defendants,  as  such  copartners,  were  indebted 
to  the  plaintiff  in  the  sum  of  $4,384.89,  or  any  other  sum, 
for  money  lent  and  advanced  by  plaintiff  to  defendants ; 
for  money  had  and  received  by  defendants  for  the  use  and 
benefit  of  plaintiff;  for  goods,  wares  and  merchandise  sold 
and  delivered  by  plaintiff  to  defendants,  and  for  work,  labor 
and  services  done  and  performed  by  plaintiff  for  said  de- 
fendants, at  their  special  instance  and  request,  as  charged 
in  plaintiff's  complaint. 

Denies  that  this  defendant  ever  promised  to  pay  plaintiff 
the  said  sum  of  $4,384.89,  or  any  other  sum ;  denies  that 
plaintiff  ever  demanded  payment  of  said  amount  of  money 
from  this  defendant ;  denies  that  this  amount,  or  any  other 
sum,  remains  due  and  unpaid  to  plaintiff. 

Defendant,  for  further  answer  to  the  complaint  of  the 
plaintiff,  admits  that  for  a  short  time,  in  the  spring  of  1869, 


Digitized  by 


Google 


292  LoMME  V.  KiNTZiNG.  [Jan.  T., 

the  above  defendants  were  associated  in  business  in  the 
town  of  Helena,  and  Territory  of  Montana,  under  the  name 
and  style  of  B.  C.  Kintzing  &  Co.,  but  avers  that  this  de- 
fendant had  no  interest  whatever  in  the  capital  stock  of  said 
business,  but  only  received  for  services  rendered  equal  to 
one-third  of  the  profits  of  the  business  of  said  B.  C.  Kintz- 
ing &  Co. ;  that  Charles  S.  Kintzing  owned  the  entire  capital 
stock  in  said  business,  and  was  solely  liable  for  the  debt 
incurred  in  said  business  by  B.  C.  Kintzing  &  Co.,  under 
his  agreement  with  this  defendant ;  and  that  plaintiff  had 
fall  knowledge  of  the  extent  of  this  defendant's  interest 
and  liability  as  aforesaid  while  in  the  employment  of  B.  C. 
Kintzing  &  Co. 

This  defendant,  for  further  answer  to  plaintiff's  complaint, 
states  that  Charles  S.  Kintzing,  his  co-defendant  as  afore- 
said, has,  since  the  institution  of  this  suit,  been  adjudged 
a  bankrupt  under  and  by  virtue  of  the  provisions  of  an 
act  entitled  ''An  act  to  establish  a  uniform  system  of  bank- 
ruptcy throughout  the  United  States."  The  proceedings, 
under  said  act,  having  been  had  in  the  city  of  St.  Louis 
and  State  of  Missouri,  wherefore  this  defendant  denies  the 
right  of  plaintiff  to  prosecute  this  action,  and  asks  to  be 
discharged  with  his  costs  in  this  behalf  expended." 

Judgment  was  rendered  for  plaintiff  in  October,  1870,  by 
the  district  court,  Symes,  J. 

E.  W.  &  J.  K.  TooLE,  for  appellants. 

The  proceedings  against  appellants  should  have  been 
suspended  by  the  court  after  the  plea  in  bankruptcy  had 
been  interposed.  This  plea,  for  the  purposes  of  this  appeal, 
must  be  taken  as  fully  established.  The  local  courts  must 
yield  to  the  superior  authority  of  the  courts  of  bankruptcy. 
The  execution  in  one  case  and  warrants  in  the  other  would 
require  the  respective  officers,  acting  under  them,  to  take 
the  same  property.  Property  thus  taken  belongs  to  the 
jurisdiction  of  one  of  these  courts.  The  territorial  courts 
cannot  adjudicate  the  rights  of  parties  under  the  bankrupt 
act.    They  must  be  determined  in  a  court  of  bankruptcy. 
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The  court  erred  in  rendering  judgment  on  the  pleadings. 
The  complaint  proceeds  upon  a  general  assumpsit,  express 
or  implied,  on-  the  part  of  appellants,  to  pay  respondent  a 
certain  sum.  An  express  or  implied  promise  may  be  shown 
under  this  complaint.  Higgins  v.  Germainey  ante^  228. 
The  gist  of  this  action  is  the  express  or  implied  promise  of 
appellants  to  pay  respondent.  Appellants  specifically  deny 
any  such  promise.  See  answer.  When  there  is  a  promise 
to  pay  a  sum  on  account  of  certain  items,  a  denial  of  such 
promise,  or  the  indebtedness,  is  good. 

The  partnership  is  denied  as  to  the  respondent.  The 
answer  states  facts,  showing  that  appellants  were  not  liable 
as  partners  to  respondent. 

The  defective  denials,  if  any,  are  cured  by  affirmative 
allegations,  Nudd  v.  Thompson^  34  Cal.  39 ;  3  Estee's  PL 
381 ;  Newell  v.  Doty,  33  N.  Y.  83.  The  answer  denies  that 
any  thing  is  due  respondent.  To  render  a  judgment  on  the 
pleadings,  such  judgment  must  not  be  inconsistent  with 
any  material  matter  denied  or  affirmatively  pleaded.  The 
defective  denials,  if  any,  were  caused  by  the  bad  pleading 
of  respondent,  for  which  he  should  be  held  responsible. 

The  practice  act  of  Montana  contains  no  provision  for 
judgment  on  the  pleadings.  Section  60  provides  that  sham 
answers  may  be  stricken  out  on  motion.  The  New  York 
Code  provides  expressly  for  judgment  on  the  complaint,  and 
answer  on  five  days'  notice.    Howard's  N.  Y.  Code,  388. 

No  judgment  can  be  rendered  on  the  pleadings  if  one 
material  fact  is  denied,  or  the  answer  sets  up  new  matter. 
The  whole  answer  must  be  *'  sham  and  irrelevant."  Ohir- 
arddli  v.  McDermott,  22  Cal.  539 ;  Oay  v.  Winter,  34  id. 
161 ;  Willson  v.  McDonald,  cited  m  3  Estee's  PI.  381,  §  4. 

Under  the  New  York  Code  judgment  cannot  be  rendered 
on  the  pleadings,  unless  the  whole  answer  is  frivolous  and 
insufficient.  NichoU  v.  Jones,  6  How.  Pr.  365 ;  Van  Valen 
V.  Lapham,  13  id.  240 ;  Kelly  v.  Barnett,  16  id.  135 ;  People 
V.  McOwmber,  18  N.  Y.  315. 

Appellants  denied  all  the  material  allegations  of  the  com- 
plaint, and  set  up  new  matter.    Yet  the  court,  without 
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notice^  rendered  judgment  on  the  pleadings,  on  the  ground 
that  one  single  denial  was  technically  defectiye. 

Chtjmasero  &  Chadwick,  and  W.  P.  Sandees,  for 
respondent. 

In  effect,  this  case  stands  on  a  demurrer  by  respondent 
to  the  answer  of  appellant  B.  C.  Kintzing,  because  it  did 
not  state  facts  to  constitute  a  defense,  and  did  not  deny  the 
allegations  of  the  complaint  so  as  to  constitute  a  defense. 

The  denial  of  copartnership  is  the  denial  of  an  immaterial 
allegation.  Whitwell  v.  Thomas^  9  Cal.  499.  But  the  denial 
is  faulty.  It  makes  the  firm  name  and  place  of  partnership 
material,  both  of  which  are  immaterial. 

The  allegations  of  the  complaint  are  interpreted  to  be,  that 
appellants  did  have  and  borrow  moneys,  and  did  perform 
labor  at  their  request.  The  second  denial  is  not  of  any  fact, 
but  the  conclusion,  the  indebtedness.  The  conjunctive  con- 
junction is  also  used  by  appellants  in  denying  that  they 
owe  for  the  three  several  items.  The  promise  to  pay,  upon 
the  facts  confessed,  is  implied  by  law.  A  denial  of  the 
promise  is  not  a  defense.  The  affirmative  allegations,  with 
no  denials  of  the  allegations  of  the  complaint,  are  insufficient. 

The  bankruptcy  of  C.  S.  Kintzing  did  not  abate  the  action, 
nor  destroy  B.  C.  Kintzing' s  liability  or  that  of  the  firm. 

The  following  authorities  are  to  the  effect  that  the  denials 
of  the  answer  do  not  raise  an  issue  :  Sto.  on  Eq.  PL  852 ; 
Stephen  on  PI.  243-6,  379  ;  HopMns  v.  Everett^  6  How.  Pr. 
159 ;  Salinger  v.  LusJc^  7  id.  430 ;  Damson  v.  Bowell^ 
16  id.  467;  Fish  v.  Bedington,  31  Cal.  194,  and  cases 
cited. 

An  adjudication  of  bankruptcy  is  the  judgment  of  a 
court,  and  must  be  pleaded  with  the  precision  required  for 
pleading  judgments.  No  court  is  named  in  the  answen 
If  the  bankruptcy  were  well  pleaded,  this  action  could  pro- 
ceed against  the  other  appellant,  as  surviving  partner,  and 
judgment  could  be  rendered  against  the  property  of  the 
firm.  Our  statute  recognizes  the  same  principle,  in  allowing 
judgment  against  property  where  all  the  joint  owners  are 
not  served.    Civ.  Prac.  Act,  §  32. 
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Wabren,  C.  J.  The  court  below,  in  this  case,  on  motion 
of  the  plaintiff,  rendered  judgment  on  the  pleadings,  from 
which  the  defendants  appeal.  Under  our  practice,  where 
an  answer  raises  no  material  issne,  the  plaintiff  may  either 
move  that  it  be  stricken  out  as  sham  and  irrelevant,  or  move 
for  judgment  This  is  an  action  upon  an  account  against 
the  defendants,  as  copartners,  under  the  firm  name  of  B.  C. 
Kintzing  &  Co.,  in  the  town  of  Helena  and  Territory  of 
Montana.  The  separate  amended  answer  of  B.  C.  Kintzing 
denies  the  partnership  under  the  style  and  at  the  time  and 
place  alleged ;  denies  indebtedness  of  defendants  as  such 
partners ;  denies  any  promise  by  himself  to  pay ;  denies 
any  amount  to  be  due  plaintiff,  and  pleads  as  new  matter 
that  the  defendants  were,  for  a  short  time,  in  the  spriDg  of 
1869,  associated  in  business  in  the  town  of  Helena  and  Ter- 
ritory of  Montana,  under  the  style  of  B.  C.  Kintzing  &  Co.,  but 
that  C.  S.  Ejintzing  furnished  all  the  capital  stock  for  such 
business,  and  by  special  agreement  was  to  be  individually 
liable  for  all  debts  incurred  therein,  and  B.  C.  Kintzing  was 
to  receive  one-third  of  the  profits  thereof  in  compensation 
for  his  services,  and  avers  that  plaintiff  had  actual  knowl- 
edge of  this  agreement,  while  in  the  employment  of  B.  C. 
Kintzing  &  Co.,  and  further  pleads  an  adjudication  of 
bankruptcy  of  C.  S.  Kintzing  since  commencement  of  this 
action. 

These  denials  raise  no  issue  as  to  the  fact  of  partnership, 
or  the  alleged  liability  of  the  defendants  as  partners.  The 
new  matter  is  insufficient,  as  it  states  facts  which  legally 
constitute  a  partnership,  and  in  order  that  the  special  agree- 
ment between  defendants  as  to  individual  liability  should 
affect  the  plaintiff,  it  was  necessary  to  aver  that  plaintiff  had 
notice  or  actual  knowledge  of  such  agreement,  before  the 
liability  alleged  in  the  complaint  accrued.  The  allegation 
that  plaintiff  had  such  knowledge  ^^  while  in  the  employ- 
ment of  B.  C.  Kintzing  &  Co.,*'  is  too  vague,  and  being 
taken  most  strongly  against  the  pleader,  is  insufficient. 

Under  the  plea  of  bankruptoy  of  C.  S.  Kintzing,  the  court 
directed  a  stay  of  proceedings  as  to  him,  and  rendered  a 
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judgment  in  favor  of  plaintiff  for  the  amount  claimed,  to 
be  enforced  against  the  partnership  property  of  B.  C.  Kintz- 
ing  &  Co.,  and  the  individual  property  of  B.  C.  Kinteing. 
If  this  is  error,  it  is  not  such  as  either  appellant  can  com* 
plain  of.  ' 

Jttdgment  affirmed. 


Columbia  Mining  Company,  appellant,  v.  Holteb  et  al., 

respondents. 


Wateb  rights— c^ani;e  of  point  of  diversion.  If  H.  appropriated  the  water 
of  a  creek  at  a  certain  point  in  1866,  and  C.  appropriated  the  same  water 
above  H.,  in  1867,  for  the  use  of  a  mill,  and  returned  the  water  into  the  creek, 
so  that  H.  had  the  benefit  thereof,  H.  has  no  right  to  change  his  point  of 
diversion  of  the  water  in  1869,  and  appropriate  it  above  G.*smill,  and  thereby 
deprive  C.  of  the  use  of  the  water. 

Wateb  rights— cf aim  to  water —  appropriation — possession.  A  party  who 
intends  to  claim  water  must  appropriate  the  same  with  reasonable  diligence 
by  some  known  means,  and  at  a  certain  point ;  a  declaration  of  such  a  claim, 
without  any  acts  of  possession,  is  insuffloient. 

Appeal  from  ike  Third  District^  Lewis  and  ClarJce  County. 

Tke  facts  are  stated  in  the  opinion.  The  judgment  was 
rendered  in  the  district  courts  at  the  July  term,  1870,  by 
Symes,  J. 

W.  P.  SAi!n)EBS  and  Chumasero  &  Chadwiok,  for  appel- 
lants, t 

The  answer  does  not  deny  the  allegation  of  the  complaint, 
that  appellant  and  its  grantors,  from  March  28,  1865,  to  the 
commencement  of  this  action,  had  enjoyed  the  water  speci- 
fied. Appellant  would  be  protected  in  its  use  for  four  years 
by  the  statute  of  limitations.  Acts  1865,  466;  Union  W. 
Co.  V.  Crary^  26  Cal.  604 ;  American  Co.  v.  Bradford^  27 
id.  360 ;  lAcTc  v.  DiaZy  30  id.  66. 

This  was  an  equity  case.    Oale  v.  Tuolumne  W.  Co.y  14 
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Cal.  25 ;  ParJce  v.  KUham^  8  id.  77.  The  court  properly 
Bought  to  find  four  facta  from  the  jury,  the  date  of  each 
appropriation  and  the  place.  Respondents  could  not  change 
their  point  of  appropriation  after  October,  1865,  to  the  injury 
of  intervening  locators.  Bvtte  C.  &  D.  Co.  v.  Vaughn^  11 
Cal.  143 ;  Kidd  v.  Laird,  15  id.  161 ;  Neoada  W.  Co. 
V.  Powelly  34  id.  109  ;  Davis  v.  OaU,  32  id.  26.  Respond- 
ents, in  May,  1869,  went  two  miles  above  their  location,  in 
September,  1866,  and  attempted  to  change  the  point  of 
appropriation  to  the  injury  of  appellant. 

The  general  verdict,  being  inconsistent  with  the  special 
findings  and  admitted  facts,  should  have  been  set  aside. 
Civ.  Prac.  Act,  §  175. 

A  subsequent  appropriator,  higher  up  the  stream,  who 
diverts  the  water  and  returns  it  to  the  first  but  lower  appro- 
priator, is  not  liable  to  an  action  by  the  first  appropriator. 
Union  W.  Co.  v.  Crary,  25  Cal.  504. 

Water  collected  in  pipes  and  separated  from  the  original 
source  of  supply  is  personal  property.  Heyneman  v. 
J5ZaArd,  19  Cal.  579. 

The  refusal  of  the  jury  to  allow  damages  does  not  affect 
the  right  of  appellants  to  the  abatement  of  a  nuisance  or 
the  costs.  Sto.  on  Eq.  Jur.,  §§  921-926 ;  Hudson  v.  DoyU, 
6  Cal.  101 ;  Courtwright  v.  B.  R.  &  A.  W.  &  M.  Cb.,  30  id.  576. 

A  judgment,  will  be  set  aside  without  a  motion  for  a  new 
trial,  if  it  cannot  stand  from  the  proof  or  conceded  facts. 
A  motion  to  modify  the  findings  enables  the  court  to  look 
into  the  evidence  for  facts.  Sanford  v.  Eighth  Ave.  B.  B. 
Co.,  23  N.  Y.  343 ;  Purchase  v.  Mattison,  15  Abb.  Pr.  402 ; 
3  Estee's  PI.  728,  §§  237-239. 

E.  W.  &  J.  K.  Toole,  for  respondents. 

The  statement  cannot  be  considered  in  connection  with 
the  instructions.  No  exception  is  made  a  part  of  the  judg- 
ment roll.  Civ.  Prac.  Act,  §  203;  Newell  v.  Doty,  33 
N.  Y.  83.  No  exception,  except  a  general  one,  is  assigned 
in  the  statement.  Jones  v.  Osgood,  6  N.  Y.  233 ;  Caldwell 
V.  Murphy,  11  id.  416 ;  DuncJcel  v.  ^iles,  id.  420 ;  Lan- 
Hug  V.  WiswaU,  5  Denio,  213 ;  3  Esteems  PI.  688,  §  146. 
Vol.  1  —  38. 
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Appellant' s  use  of  the  water  was  inconsistent  with  respond- 
ents' right,  and  under  protest  The  statement  does  not  bring 
up  all  the  evidence,  and  the  verdict  of  the  jury  must  be  sup- 
ported. The  court  cannot  consider  the  question  of  the  suffi- 
ciency of  the  evidence  to  justify  the  verdict.  3  Estee's  PI. 
727,  §  236 ;  Oifford  v.  CaTviU,  29  Cal.  689  ;  Vernal  v.  OUim, 
83  id.  669. 

A  denial  of  appellant's  title  to  the  water,  or  any  of  its 
rights  and  equities,  puts  appellant  on  proof.  MarshaU 
V.  Shafter,  32  Cal.  176. 

No  estoppel  or  statute  of  limitations  is  pleaded.  No 
damage  is  found.  This  is  necessary  to  entitle  appellant  to 
a  perpetual  injunction.  To  this  extent,  the  general  verdict 
is  conclusive,  as  it  is  only  set  aside  to  the  extent  of  conflict 
with  the  special  findings. 

Warren,  C.  J.  This  isan action  for  damages,for  diversion 
of  the  waters  of  the  west  branch  of  Oro  Fino  creek,  by  de- 
fendants, and  praying  a  perpetual  injunction  against  them. 
The  answer  does  not  sufficiently  deny,  under  the  well- 
established  rules  of  pleading,  any  material  allegation  of  the 
complaint,  but  sets  up  a  prior  appropriation,  by  grantors 
of  defendants,  under  which  they  justify  the  diversion. 

The  cause  was  tried  before  a  jury,  who  found  a  general 
verdict  for  defendants,  and  also  a  special  verdict.  Appel- 
lant moved  the  court  to  set  aside  the  general  verdict,  and  for 
a  judgment  and  decree  of  injunction  upon  the  special  ver- 
dict, which  was  overruled,  and  a  judgment  rendered  for 
defendants,  and  a  dissolution  of  the  restraining  order  in 
force.  Appellant  appeals  from  the  judgment,  and  among 
other  errors  assigns  this  action  of  the  court  and  embodies 
the  evidence  in  his  statement.  On  appeal  from  a  judgment, 
this  court  will  look  into  the  evidence  for  an  explanation  of 
errors  assigned,  and  we'  are  of  opinion  that  the  evidence 
preserved  in  this  case,  in  connection  with  the  pleadings  and 
the  special  findings  of  the  jury,  disclose  error  in  entering 
the  judgment  under  the  general  verdict. 

The  jury  find,  specially,  that  defendants'  grantors  appro* 
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piiated  the  water  in  question,  in  October,  1865,  and  that 
the  point  at  which  they  diverted  it  from  its  channel  was 
one  mile  and  a  quarter  below  Unionville.  They  also  find 
that  the  grantors  of  plaintiff  appropriated  said  waters  i^ 
September,  1867,  and  that  they  took  possession  of  same  at 
a  point  about  one  hundred  yards  above  the  mill  of  the 
Columbia  Mining  Company.  The  evidence,  explanatory 
of  this  finding,  shows  the  facts  to  be  that  defendants  derive 
title  through  one  Laird,  who,  in  October,  1865,  posted  a 
written  notice  on  the  creek,  claiming  all  the  waters  of  the 
creek  and  its  tributaries,  for  mining  and  other  purposes,  and 
thereafter  with  due  diligence  erected  a  dam  and  reservoir  at 
the  point  where  his  notice  was  posted,  and  constructed 
ditches  and  flumes  from  said  point  to  convey  the  water  for 
the  purposes  indicated.  That  plaintiff's  grantors  erected 
their  mill  and  appropriated  said  waters  for  its  operation  in 
September,  1867,  at  a  point  on  said  creek,  one  mile  and  a 
quarter  above  the  point  where  Laird's  notice  was  posted, 
and  his  reservoir  and  ditches  constructed,  and  continued 
thereafter  to  use  such  water  until  May  28, 1869,  when  defend- 
ants diverted  the  same  at  a  point  above  plaintiff's  null,  as 
allied  in  the  complaint  and  admitted  in  their  answer.  That 
plaintiff  was  charged  with  notice  of  defendants'  claim,  prior 
to  any  appropriation  for  the  purposes  of  said  mill,  and  to 
the  construction  of  the  mill.  That  no  work  was  done  upon 
nor  water  actually  diverted  from  said  creek,  by  or  on  behalf 
of  the  defendants,  at  any  point  as  high  up  the  creek  as  the 
point  of  plaintiff's  appropriation,  until  after  plaintiff's  said 
appropriation,  and  that  plaintiff,  after  using,  returned  said 
water  to  its  natural  channel,  at  a  point  above  any  work  done 
by  defendants  or  their  predecessors  in  interest. 

There  is  some  evidence  concerning  an  action  brought  by 
Laird  against  one  Pearce,  for  the  diversion  of  the  water  in 
controversy  in  this  action,  and  that  a  recovery  was  had  by 
Laird  therefor ;  but,  as  no  privity  whatever  is  shown  between 
Pearce  and  the  plaintiff  in  this  action,  or  his  grantors,  the 
latter  is  not  affected  by  such  proceeding. 

Examining  the  special  findings  in  the  light  of  this  evidence, 
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it  is  clear  that  the  appropriation  by  defendants'  grantors, 
found  to  have  been  made  in  1866,  at  a  point  below  that  at 
which  they  find  plaintiff's  appropriation  to  have  been  made 
in  1867,  could  not  justify  the  diversion  made  by  defendants 
in  1869,  complained  of  by  plaintiff.  The  notice  of  Laird's 
claim  was  of  no  validity.  An  intention  to  appropriate  water, 
to  be  effectual  as  against  other  parties,  must  be  carried  into 
actual  execution  with  all  reasonable  diligence,  by  some 
known  and  tangible  means,  and  at  some  designated  point. 
By  appropriation,  a  man  acquires  only  the  right  of  posses- 
sion and  user  of  water,  qualified  by  the  right  of  others  to 
its  use,  in  such  manner  as  shall  not  materially  diminish  or 
deteriorate  it,  at  the  place  of  his  appropriation,  in  quantity 
or  quality.  A  declaration  of  a  claim  to  water,  unaccom- 
panied by  acts  of  possession,  is  wholly  inoperative  as 
against  those  who  shall  legally  proceed  to  acquire  a  right 
to  the  same. 

The  special  findings  conflict  with  the  general  verdict,  and 
the  latter  must  be  set  aside.  The  judgment  must  be  reversed 
and  the  cause  remanded,  with  directions  to  the  court  below 
to  enter  a  judgment  upon  the  special  findings  of  the  jury,  for 
nominal  damages  in  favor  of  the  plaintiff,  and  a  decree  for 
perpetual  injunction  as  prayed  in  the  complaint. 

Judgmerd  reversed. 


Rankin,  appellant,  v.  Campbell  et  al.,  respondents. 

Pbaotiob— i^erboZ  stiprdaUon.    This  oourt  will  not  consider  a  verbal  stipula- 
tion between  the  attorneys  of  the  parties. 

Appeal  from  the  Third  District,  Meagher  Couniy. 

This  action  was  tried  in  the  district  court  by  Symes,  J. 
The  decision  of  the  court  renders  unnecessary  a  report  of 
the  facts  and  arguments. 
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Chumaseko  &  Chadtvick,  for  appellant. 

Shobeb  &  LowRT,  for  respondents. 

Warren,  C.  J.  In  this  case  there  is  no  statement  on 
motion  for  a  new  trial  or  on  appeal.  The  aflBidavits  pre- 
sented, relating  to  a  verbal  stipulation  between  the  attor- 
neys of  the  parties,  cannot  be  considered  in  this  court,  and 
the  judgment  roll  disclosing  none  of  the  errors  assigned, 
the  judgment  below  is  affirmed. 

JudgTnent  affirmed. 


Stewart  et  al.,  respondents,  v.  Miller  et  al.,  appellants.      I  *  ^' 


PRAoncX'orol  agreementa.  The  oral  agreements  of  attorneys  should  be  dis- 
regarded, although  the  olerk  has  entered  them  in  the  transcript  on 
/appeal. 

Btioxncbin  suit  on  injunction  bohtd— damages .  In  an  action  upon  an 
injunction  bond,  the  obligors  maj  prove  the  facts  that  entitle  them  to  the 
injunction  in  mitigation  of  damages,  if  the  injunction  has  been  dissolved 
before  the  merits  of  the  case  hare  been  adjudicated. 

DiBBOLUTiON  OF  INJUNCTION — evidence .  The  dissolution  of  an  injunction  be- 
fore the  case  has  been  finally  determined,  is  prima  facie  evidence  that  the 
injunction  was  improperly  granted. 

Pa'BTibb  TO  BONDS— damages  apportioned.  All  the  parties  to  a  bond  that  has 
been  executed  jointly  should  be  brought  Into  court,  so  that  the  damages 
claimed  can  be  apportioned. 

Appeal  from  the  Third  District^  Lewis  and  Clarice  County. 

Stewart,  and  eleven  other  plaintiffs,  brought  this  action 
in  August,  1869,  against  Miller  and  J.  B.  Hyde,  to  recover 
damages  sustained  by  the  granting  of  an  injunction.  The 
case  was  tried  by  a  jury  in  March,  1870,  and  a  verdict  re- 
turned for  plaintiffs  for  $1,750.  On  the  trial  the  defendants, 
after  the  plaintiffs  had  closed  their  evidence,  moved  the 
court,  Symes,  J.,  to  continue  the  cause,  and  order  other 
parties  to  be  brought  in,  on  the  ground  that  a  complete 
determination  of  the  action  could  not  be  had  without  their 
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presence.  The  motion  was  overruled  and  defendants  ex- 
cepted. 

The  defendants  offered  in  evidence  the  amended  com- 
plaint, the  answer  to  the  same,  and  the  injunction  in  another 
action,  for  the  purpose  of  showing  the  following  facts : 
That  the  cause  of  action  involved  in  the  case,  in  which  the 
injunction  bond  sued  on  had  been  executed  by  defendants, 
had  been  transferred  to  another  suit,  and  that  the  same 
issues  were  still  pending  between  the  same  parties ;  and 
that  the  injunction  had  also  been  transferred  and  was  still 
in  existence. 

The  defendants  also  offered  in  evidence  the  findings  of 
the  jury  and  the  decree  in  another  action,  and  also  produced 
certain  witnesses  for  the  purpose  of  showing  that  the  parties 
who  procured  the  injunction,  that  waa  issued  on  the  filing 
of  the  bond  sued  on,  were  equitably  entitled  to  the  same, 
to  protect  them  in  the  enjoyment  of  their  rights  to  certain 
"springs,'*  and  that  the  rights  of  the  parties  had  not  been 
determined,  as  to  the  subject-matter  of  the  injunction,  at 
the  time  the  injunction  was  dissolved  and  this  action  was 
brought.  The  foregoing  evidence  was  excluded  by  the 
court,  Symes,  J.,  and  defendants  excepted. 

E.  W.  &  J.  K.  Toole,  for  appellants. 

The  complaint  shows  that  respondents  do  not  seek  to 
recover  the  damages  sustained  by  six  other  co-obligees  on 
the  bond  sued  on.  The  court  should  have  required  the 
other  parties  to  be  brought  in.  Civ.  Prac.  Act,  §§  14, 17.  The 
evidence  shows  that  about  one-half  of  the  respondents  sold 
out  their  interest  in  the  damages  recoverable  on  the  bond 
sued  on,  before  this  suit  was  commenced,  to  persons  who 
were  not  parties  to  the  suit.  Every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest  Civ.  Prac. 
Act,  §  4.  The  parties  not  joined  may  still  sue  for  their  por- 
tion of  the  damages  recoverable  on  the  bond.  People  v. 
Love,  25  Cal.  529 ;  Fowler  v.  Frishie,  37  id.  34 ;  Hill,  on 
Inj.  64,  §  26 ;  Civ.  Prac.  Act,  §  17 ;  Prader  v.  Orimm,  28 
Cal.  11 ;  Summers  v.  Farish,  10  id.  347 ;  Baker  v.  Bartol^ 
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7  id.  661 ;  Voorhies'  Code,  266,  &,  c;  Heywood  v.  City  of 
Buffalo,  14  N.  Y.  506. 

The  respondents  should  have  shown  the  portion  of  the 
damages  recoverable  to  which  they  were  entitled.  Whitney 
V.  &xltJc,  8  Cal.  514 ;  Septemhre  v.  Putnam^  30  id.  497. 

"the  reason  for  dismissing  the  suit  and  dissolving  the  in- 
junction was  explained  by  the  order  of  the  court  in  the 
premises.  It  was  for  the  purpose  of  trying  the  merits  of 
both  in  the  same  action  and  consolidating  them.  Civ.  Prac. 
Act,  §  497. 

Money  is  recoverable  upon  an  injunction  bond  on  the  dis- 
missal of  the  action,  on  the  theory  that  it  is  an  abandon- 
ment of  the  rights  of  the  plaintiff  to  enjoin  the  defendant. 
In  this  case  the  order  of  the  court  shows  that  the  injunction 
was  re-instated.  Hill  on  Inj.  67 ;  Oelston  v.  Whites  ides, 
^  3  Cal.  309 ;  Hicks  v.  Michael,  15  id.  107 ;  Fowler  v.  Frishie^ 
37  id.  34 ;  Shearman  v.  New  TorTc  C.  M.j  11  How.  Pr.  270 ; 
Methodist  Churches  v.  Barker,  18  N.  Y.  463. 

A  i)arty  must  prove  his  title  to  property  on  which  he 
alleges  his  damages  to  have  accrued,  and  this  title  can  be 
put  in  issue  in  mitigation  of  damages.  A  voluntary  dis- 
missal of  a  suit  does  not  estop  the  party  from  showing  his 
title  to  the  property,  when  that  title  may  be  the  essential 
element  on  which  a  portion  of  the  damages  accrued.  It 
cannot  be  contended  that  a  person  who  is  committing  a  tres- 
pass to  the  property  of  another  is  damaged,  by  being  pre- 
vented in  so  doing.  The  dismissal  of  a  suit  does  not  become 
an  adjudication  on  the  title,  and  does  not  give  a  defendant, 
upon  the  dissolution  of  an  injunction,  damages  he  has  not 
sustained. 

Chumasero  &  Chadwiok  and  Shober  &  Lowry,  for  re- 
spondents. 

The  bill  on  which  the  injunction  was  granted  was  finally 
dismissed  and  the  injunction  dissolved.  That  was  a  final 
determination  of  the  cause,  and  an  action  would  lie  on  the 
undertaking  in  the  cause  for  any  damages  sustained 
by  the  parties  restrained.    Hill,  on  Inj.  103,  §  64 ;  Metho- 
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dist  Churches  v.  Barker,  18  N.  Y.  463 ;  Bowling  v.  Polack, 
18  Cal.  625. 

When  a  defect  of  parties  is  apparent  on  the  face  of  the 
complaint,  the  objection  mnst  be  taken  advantage  of  by 
demurrer.  When  it  is  not  apparent  on  the  face  of  the  com- 
plaint, the  objection  must  be  taken  by  answer.  Voorhies' 
Code,  §  148  and  n.;  Civ.  Prac.  Act,  §  46 ;  Dunn  v.  Tozer, 
10  Cal.  167 ;  Borroughs  v.  Lott,  19  id.  126 ;  nssot  v.  ThrocJc- 
mortony  6  id.  471. 

The  jury  were  instructed,  at  the  instance  of  appellants, 
that  respondents  could  only  recover  the  actual  damages 
they  sustained  in  consequence  of  the  injunction.  The  re- 
spondents were  a  mining  company,  and  the  damages  they 
sustained  were  joint,  and  the  action  was  prosecuted  in  the 
name  of  the  real  party  in  inierest 

Warren,  C.  J.  In  this  transcript  of  the  record  there 
appeared  a  clerk's  entry  to  the  eflTect  that  **the  statement 
upon  motion  for  a  new  trial  being  settled  this  day  by  the 
court,  the  respective  parties  waive  the  necessity  of  engrossing 
the  same  to  be  used  upon  the  hearing  of  the  said  motion,' '  and 
the  transcript  contains  what  purports  to  be  the  instructions 
excepted  to,  and  the  evidence  given  and  offered  on  the  trial. 
The  cause  was  argued  and  submitted  in  this  court  at  the  last 
term,  and  in  lieu  of  perfecting  the  transcript  by  procuring 
the  omitted  certificate  of  settlement  of  the  statement,  and 
objections  to  the  transcript  being  waived  by  agreement  of 
the  parties  in  this  court,  the  cause  was  heard,  by  leave  of 
court,  upon  the  basis  of  the  statement  appearing  in  the 
transcript,  as  though  properly  certified.  While  oral  agree- 
ments of  attorneys  are  to  be  disregarded,  and  the  entry  of 
them  by  a  clerk  gives  them  no  additional  validity  so  as  to 
entitle  them  to  notice  on  appeal,  the  respondents  in  this  case 
having  admitted  the  statement  in  this  transcript  to  be  the  one 
settled  by  the  judge  below  and  referred  to  on  the  motion  for 
a  new  trial,  and  the  cause  having  been  submitted  upon  this 
basis,  we  will  consider  the  errors  assigned  upon  it,  although 
the  practice  is  bad  and  not  to  be  regarded  as  precedent. 
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The  action  is  brought  upon  an  injunction  bond.  The 
statement  shows  that  appellants  offered  in  evidence  on  the 
trial  the  record  of  proceedings  had  in  the  action  in  which 
the  bond  was  given  for  the  purpose  of  showing  that  the  action 
was  dismissed  and  the  injunction  dissolved  for  the  reason 
that  another  action  theretofore  commenced  was  pending  and 
undetermined  in  the  same  court  between  the  same  parties 
and  involving  the  same  subject-matter  ;  and  that  the  court, 
upon  such  dismissal  and  dissolution,  holding  that  the  appli- 
cation for  the  injunction  sought  should  have  been  made  in 
the  original  action  and  not  in  a  separate  and  independent 
action,  by  order  permitted  the  complaint  filed  in  the  latter 
suit  to  stand  as  an  affidavit  for  an  injunction  in  the  original 
action,  and  the  summons  to  be  regarded  as  a  notice  to  de- 
fendants of  such  application ;  all  of  which  evidence  the 
court  excluded  from  the  jury,  to  which  ruling  appellants 
excepted.    In  this  the  court  erred. 

Where  the  dissolution  of  an  injunction  is  not  consequent 
upon  a  final  determination  or  adjudication  upon  the  merits 
of  the  action,  the  obligors  in  the  bond  may,  according  to 
the  weight  of  authority  and  principle,  show  the  facts  and 
circumstances  entitling  them  to  the  injunction,  if  not  in  full 
defeijse,  at  least  in  mitigation  of  damages  in  an  action  upon 
the  bond,  the  order  of  dissolution  being  in  such  cases  only 
prima  facie  evidence  that  the  injunction  was  improperly 
issued.  This  has  been  held  otherwise  in  some  of  the  cases 
cited,  but  seems  founded  in  sound  principle,  as  otherwise, 
the  obligees  in  a  bond  given  in  a  cause  in  which  the  action 
was  dismissed  or  the  injunction  dissolved,  upon  some  formal 
matter,  although  the  plaintiff  was  in  equity  entitled  to  the 
protection  demanded,  would,  in  an  action  upon  the  bond, 
stand  upon  the  same  footing  in  respect  to  damages  recov- 
erable, as  though  the  injunction  was  obtained  without  a 
shadow  of  equity,  or  even  maliciously,  and  through  per- 
jury. This  we  cannot  believe  to  be  the  law,  and  the  evi- 
dence offered  in  this  action  should  have  been  admitted. 

The  bond,  too,  having  been  executed  by  the  defendants  to 
the  plaintiffs  below  jointly,  it  was  necessary  to  a  complete 
Vol.  L— 39. 
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determinatioii  of  the  rights  of  the  parties,  that  all  should 
have  been  in  court,  in  order  to  apportion  damages  claimed, 
and  if  any  of  the  obligees  refused  to  join  as  plaintiffs,  the 
court,  upon  the  showing  made,  should  have  ordered  them 
brought  in  as  defendants. 

The  judgment  is  set  aside  and  the  cause  remanded  for  a 
new  trial. 

Exceptions  sustained. 


BouoHSB  et  al.,  respondents,  v.  Mulyebhill,  appellant 

MiNiNa  pROSPXGTiNa  FABTNBBSHiF— Tioio  fo>rfMd—ri(fids  of  partners.  An 
agreement  made  between  parties,  by  which  some  of  them  prospect  for  gold* 
and  the  others  famish  money  and  proTisions,  for  which  they  are  to  receive 
interests  in  the  mining  grounds  that  may  be  discovered,  constitutes  a  pros- 
pecting partnership,  and  those  who  furnish  the  money  and  provisions  are 
entitled  to  pre-empt  and  hold  mining  claims  under  the  laws  of  a  district, 
which  provide  that  claims  shall  be  allowed  the  discoverers  for  their  pros- 
pecting partners. 

MiNiNO  PBOSPBGTiNO  PABTznsRSHiP  ^ruUs.  A  mining  prospecting  partnership 
is  not  governed  by  the  technical  rules  of  the  law  of  commercial  partnership. 

MiNiNO  PROSPKCTiNQ  PARTNERSHIP  *—  mining  laio  reguJLaUngy  valid.  The  mining 
law  of  a  district,  which  allows  those  who  furnish  money  and  provisions  to 
the  discoverers  of  placer  gold  mines,  to  hold  claims  without  personally  pre- 
empting them,  is  not  against  public  policy  and  should  be  upheld. 

PbagticB' instructions  thai  mislead  not  given.  The  court  will  not  give  an 
instruction,  that  is  correct,  if  it  will  mislead  the  jury.  • 

Appeal  from  Second  District^  Missoula  OouTdy. 

The  facts  are  stated  in  the  opinion.  The  eighteenth 
section  of  the  mining  laws  of  the  Barrette  district,  referred 
to  in  the  opinion  and  briefs,  is  as  follows :  "That  no  claim 
shall  be  recognized  as  legally  held,  unless  the  prior  claimant 
has  personally  pre-empted  the  same,  with  the  exception  of 
three  claims  allowed  the  discoverers  for  their  prospecting 
partners." 

The  case  was  tried  in  June,  1870,  before  Knowles,  J. 
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Clagett  &  Dixon,  for  appellant. 

The  respondents  claimed  under  the  exception,  in  section 
18  of  the  laws  of  Barrette  district,  as  prospecting  partners 
of  the  discoverers.  There  was  no  evidence  that  respondents 
were  the  persons  to  whom  this  exception  applied.  The 
claims  were  recorded  the  day  after  the  laws  were  passed. 

Respondents  were  not  prospecting  or  other  partners  of 
the  discoverers.  If  they  had  been  such  partners,  the  record 
of  location  should  have  shown  it,  and  the  location  should 
have  been  in  their  names,  so  that  third  parties  would  know 
to  what  parties  section  18  applied. 

Respondents  never  had  actual  possession  of  the  ground 
in  dispute ;  they  claimed  by  constructive  possession  only, 
and  did  not  bring  themselves  within  the  laws.  They  were 
not  in  the  district  when  their  claims  were  located.  Appel- 
lant proved  location  and  actual  possession  of  the  ground, 
and  work  and  money  expended  on  it. 

The  court  erred  in  leaving  it  to  the  jury  to  find  whether 
the  claim  in  dispute  was  located  according  to  the  laws  of 
the  district,  and  refusing  to  instruct  them  as  to  what  the 
mining  laws  required  to  make  a  location  good.  The  court 
erred  in  refasing  to  instruct  the  jury  as  to  the  legal  eflfect 
and  meaning  of  the  mining  laws,  and  what  it  was  necessary 
for  the  respondents  to  show  to  bring  themselves  within  the 
laws.  The  construction  of  mining  laws  is  for  the  court  and 
not  the  jury.    Fairbanks  v.  Woodhouse^  6  Cal.  433. 

A  mining  law,  allowing  every  discoverer  to  locate  ground 
for  every  one  who  might  have  furnished  him  means  or  assist- 
ance to  prospect,  would  be  contrary  to  general  law  and 
public  policy,  and  void. 

Mayhew  &  McMfbtet,  for  respondents. 

Miners  have  the  right  to  pass  laws  for  locating,  holding 
and  working  mines,  if  they  are  reasonable  and  do  not  con- 
flict with  the  laws  of  the  Territory  or  United  States.  Eng- 
lish  V.  Johnsorij  17  Cal.  107.  The  eighteenth  section  is 
reasonable  and  not  against  public  policy.  Those  who  ren- 
der material  aid  to  prospectors  for  mines  should  be  encour- 
aged by  receiving  claims,  if  they  are  discovered. 
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Mining  rales  should  be  liberally  construed.  The  location 
need  not  show  that  the  claims  were  taken  up  by  the  discov- 
erers for  respondents.  The  intention  of  the  miners  must  be 
considered.  Appellant's  rights  were  not  injured  by  the 
location  of  the  ground  in  dispute,  in  the  names  of  re- 
spondents. 

The  agreement  of  the  respondents  and  discoverers  consti- 
tuted a  mining  adventure,  in  which  there  can  be  a  partner- 
ship.   Sauntry  v.  Dunlap,  12  Wis.  364. 

The  description  of  respondents,  as  prospecting  partners 
in  the  mining  laws,  is  immaterial.  If  the  respondents  are 
the  parties  that  the  miners  intended  to  benefit  by  section  18, 
the  judgment  is  correct.  The  question  as  to  whether  respond- 
ents were  partners,  according  to  the  strict  legal  definition  of 
the  word  "  partnership,  "cannot  avail  the  appellant.  Evidence 
is  admissible  to  identify  particular  persons.    2  Phil.  Ev.  711. 

Section  18,  of  the  laws  of  the  Barrette  district,  was  rightfully 
made  by  the  miners.  Morton  v.  Solamho  C.  M,  Co.,  26  Cal. 
527 ;  SL  John  v.  Kidd^  26  id.  272 ;  Core  v.  McBryre,  18 
^  id.  582. 

If  the  court  had  given  all  the  instructions  asked  for  by 
appellant,  the  verdict  would  have  been  the  same. 

Symes,  J.  This  was  an  action  for  the  possession  of  a 
mining  claim.  PlaintiflFs  alleged  that  they  were  the  owners 
and  entitled  to  the  possession  of  claim  No.  5,  in  Barrette  dis- 
trict, Missoula  county,  Montana ;  that  in  December,  1869, 
defendant  entered  upon  said  claim  and  wrongfully  withheld 
it  from  plaintiffs ;  that  the  claim  contained  gold,  and  ask 
for  possession  of  said  claim,  damages,  and  a  restraining 
order  until  the  termination  of  the  suit. 

Defendant  answered  and  denied  that  plaintiffs  were  the 
owners  or  entitled  to  possession  of  said  mining  claim ;  ad- 
mitted that  he  and  one  Halloran  withheld  said  claim  from 
plaintiffs ;  alleged  ownership  and  possession  of  said  claim 
since  the  10th  of  December,  1869,  and  that  it  was  unappro- 
priated before  that  time  ;  denied  that  he  was  working  the 
claim,  insolvency,  and  ask  judgment  for  costs. 
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The  case  was  tried  at  the  June  term  of  the  Missonla  county 
district  court,  and  verdict  found  and  judgment  rendered 
for  plaintiffs.  Motion  for  new  trial  overruled,  and  appeal 
taken  from  order  overruling  motion,  and  the  judgment. 

Appellant  asks  for  reversal  of  the  case  for  the  reasons 
that  the  verdict  was  against  the  law  and  the  evidence,  and 
for  errors  of  the  court  below  in  giving  and  refusing  instruc- 
tions. 

It  appears  by  the  evidence  preserved  in  the  statement, 
that  one  Barrette  and  Lowthier  were  the  discoverers  of  Bar- 
rette  district  in  Cedar  Creek,  Missoula  county,  Montana ; 
that  for  some  time  before  the  discovery  the  plaintiffs  had 
famished  said  Barrette  and  Lowthier  with  money  and  pro- 
visions to  prospect  with,  and  had  been  working  to  get  money 
to  keep  them  prospecting ;  that  previously  to  the  discovery 
plaintiffs  had  an  agreement  and  understanding  with  said 
Barrette  and  Lowthier,  by  which  they  were  to  locate  claims 
for  them  when  they  made  a  discovery ;  that  $200  or  $300 
was  80  furnished  and  was  being  used  by  said  discoverers 
when  they  discovered  Cedar  Creek  gold  mine.  Section 
18  of  the  mining  laws  of  Barrette  district  provides  that 
no  claim  can  be  legally  held  unless  the  prior  claimant  has 
personally  pre-empted  the  same,  except  three  claims  to  be 
allowed  the  discoverers  for  their  prospecting  partners. 

Barrette  and  Lowthier,  as  the  discoverers,  located  said 
claim  5  for  the  plaintiffs  with  two  others,  and  they  claim 
the  possessory  right  and  title  to  the  same  under  said  section 
18  of  the  mining  laws  of  said  district. 

Defendant  came  into  Cedar  Creek  shortly  after  the  dis- 
covery, and  finding  said  claim  unoccupied  located  the  same 
and  attempted  to  have  it  recorded,  but  the  recorder  refused 
to  record  it,  and  referred  defendant  to  said  section  18  of  the 
laws  to  show  him  that  plaintiffs  had  a  right  to  hold  it  under 
the  record  as  it  then  was. 

It  is  contended  by  appellant  that  plaintiffs  cannot  hold 
said  claim  under  said  mining  law,  because  the  evidence  does 
not  prove  or  show  that  plaintiffs  were  prospecting  partners 
of  the  discoverers ;  that  the  agreement  and  understanding 
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between  them  did  not,  in  law,  form  a  prospecting  partner- 
ship. 

We  do  not  think  this  agreement  or  understanding  between 
the  plaintiffs  and  the  discoverers  of  Cedar  Creek  gold  mine 
should  be  subjected  to  or  tested  by  the  technical  rules  of 
the  law  of  partnership.  It  is  the  spirit  and  policy  of  our 
mining  common  law,  sometimes  called,  to  enforce  the  rules 
and  regulations  of  miners,  and  interpret  their  agreements 
made  under  such  rules,  according  to  the  real  intention  of 
the  miners,  when  they  do  not  conflict  with  positive  law  or 
public  policy.  What  kind  of  an  agreement  or  understand- 
ing did  the  miners  of  Cedar  Creek  intend,  and  to  whom 
did  they  refer  in  said  section  18  of  their  mining  laws? 
Manifestly,  from  the  evidence,  to  the  plaintiffs  in  this  case. 
There  is  no  dispute  but  that  said  Barrette  and  Lowthier  were 
the  discoverers,  that  plaintiflfs  furnished  them  money  and 
provisions  for  some  time  before  the  discovery,  to  continue  to 
prospect  for  gold ;  and  that  they  were  living  on  these  pro- 
visions when  they  made  the  discovery.  Shall  the  court, 
because  said  section  18  of  the  laws  states  that  the  dis- 
coverers may  locate  three  claims  for  their  prospecting 
partners,  and  because  the  evidence  does  not  show  such  facts 
as  would,  under  the  rules  of  commercial  law,  constitute  a 
partnership,  say  that  the  plaintiffs  cannot  hold  their  claims 
under  said  mining  rule  or  law,  so  evidently  passed  for 
their  express  benefit  ?  We  think  not.  Laying  aside  the  gen- 
eral law  of  partnership,  and  inquiring  what  miners  ordinarily 
mean  by  the  term, "  prospecting  partnership,"  we  are  of  opin- 
ion that  the  agreement  or  understanding,  between  the  said 
discoverers  of  Cedar  Creek  gold  mine  and  the  plaintiffs 
below,  was  understood  by  the  miners  of  Cedar  Creek  when 
they  adopted  said  section  18  of  their  laws,  to  constitute 
a  prosi)ecting  partnership,  and  for  that  reason  they  desig- 
nated the  plaintiffs  as  the  discoverers'  prospecting  partners 
for  whom  they  might  locate  and  hold  three  claims. 

We  do  not  think  said  mining  rule  or  law  is  against  public 
policy,  as  contended  by  appellant.  On  the  contrary,  the 
agreement  by  which  plaintiffs  furnished  to  said  discoverers 
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money  and  provisions,  without  which  they  could  not  have 
continued  to  prospect  for  the  hidden  precious  metals,  but 
which  enabled  them  to  discover  a  rich  and  extensive  placer 
gold  mine,  thereby  adding  greatly  to  the  development  and 
wealth  of  our  Territory,  should  be  encouraged ;  as  the  miners 
in  this  case  seem  to  have  appreciated  when  they  provided 
that  the  discoverers  might  locate,  and  the  parties  to  the 
agreement  might  hold  three  claims,  without  personally  pre- 
empting them. 

The  error  assigned  by  the  court's  refusing  to  give  the 
instruction,  that  if  the  jury  did  not  find  from  the  evidence 
that  plaintiffs  and  said  discoverers  were  prospecting  part- 
ners, they  would  find  for  the  defendant,  is  not  sufficient  to 
reverse  tiie  judgment.  While  the  court  might  correctly 
have  given  this  instruction,  it  might  have,  if  given,  misled 
the  jury,  by  causing  them  to  test  the  said  agreement  in  this 
case  by  the  law  of  commercial  partnership. 

Judgment  and  order  of  the  court  below  affirmed. 

Judgment  affirmed. 


NoTEWARE  et  al.,  appellants,  v.  Stebns,  respondent. 

PBAcnok  —  agreed  ataUment  no  part  of  Judgment  roU,  An  agreed  statement  of 
faots,  on  which  the  case  was  tried  and  judginent  rendered  in  the  court  below, 
fomu  no  part  of  the  record,  and  cannot  be  considered  on  appeal,  unless  It 
is  included  in  the  statement  on  a  motion  for  a  new  trial,  or  saved  In  a  bill 
of  exceptions,  or  certified  to  by  the  judge  as  having  been  used  on  the  triaL 

Statutoby  coNsmucnoN— act  of  congress  relating  to  rights  of  ditch  ovoners 
Gonairued— water-rights.  Under  section  9  of  the  act  of  congress,  entitled 
**  An  act  granting  the  right  of  way*  to  ditch  and  canal  owners,  over  the  pub- 
lic lands  and  for  other  purposes,"  approved  July  2&,  1866,  a  person  has  no 
right  to  go  upon  the  mining  ground  of  another  and  construct  his  ditch 
through  the  same,  without  the  consent  of  the  owner,  unless  he  shows  a 
necessity  therefor,  and  pays  the  damages  resulting  therefrom.  It  was  the 
intontion  of  congress  to  give  the  owners  of  water-rights  the  right  of  way 
over  the  public  domain,  for  the  oonstniotion  of  ditches,  to  make  the  water 
available  for  use. 
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Appeal  from  the  First  District^  Madison  Ckmvly. 

The  facts  appear  in  the  opinion.  Judgment  was  rendered 
in  August,  1870,  by  Wareen,  J. 

W.  P.  San^ders  and  H.  N.  Blake,  for  appellants. 

Congress  has  granted  the  appellants  the  right  of  way  for 
the  construction  of  their  ditch  over  the  public  domain  pos- 
sessed by  respondent.  14  U.  S:  Stat.  253,  §  9.  The  words 
"  right  of  way,"  are  used  in  other  statutes  by  congress,  and 
are  to  be  construed  the  same.  14  U.  S.  Stat.  94,  §  1 ;  240, 
§  3 ;  290,  §  6  ;  294,  §  2 ;  Bar  an  v.  Cerdral  P.  JR.  Go.,  24  Cal. 
269.  This  law  is  to  be  construed  according  to  the  intent  of 
congress  and  the  object  in  view,  Sedgw!  Stat.  Law,  230, 
231 ;  Appeal  of  N.  B.  &  M.  R.  R.  Co.,  32  Cal.  516. 

The  title  of  this  act  shows  the  intent "  for  the  construction," 
etc.  Sedgw.  Stat.  Law,  50,  61 ;  Flynn  v.  Abbott,  16  Cal. 
365.  Previous  to  the  passage  of  this  act,  the  owners  of 
ditches  had  no  right  to  construct  them  through  the  inclos- 
ures  of  others,  without  their  consent.  Tale  on  Water 
Rights,  211 ;  Burdge  v.  Underwood,  6  Cal.  45 ;  Weinier 
y.  Lowery,  11  id.  104. 

Congress  passed  this  act  to  give  parties  the  rights  pre- 
viously denied  by  the  courts  of  California.  Yale  on  Water 
Rights,  211,  212,  380.  The  decision  of  the  court  below 
renders  this  act  of  no  effect. 

The  respondent  has  no  title  or  interest  in  the  mining 
ground  described  in  the  pleadings  that  will  defeat  the  right 
of  way  of  appellants.  The  United  States  own^  said  ground 
and  can  make  regulations  and  grants  thereof.  Boran 
V.  Central  P.  R.  Co.,  24  Cal.  255,  269 ;  Button  v.  Frisbie, 
37  id.  490-493 ;  Rector  v.  Ashley,  6  Wall.  161 ;  Frisbie  v 
Whitney,  9  id.  192-197. 

The  statute  protects  the  rights  of  respondent  by  giving 
him  damages  for  injuries  committed  by  appellants. 

Word  &  Spratt,  for  respondent. 

The  judgment  roU  is  all  that  can  be  reviewed  in  this 
appeal.    3  Estee's  PI.  490,  496.    The  agreed  statement  of 
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facts,  submitted  by  the  parties  upon  the  issues  raised  by 
the  pleadings,  fonns  no  part  of  the  judgment  roll.  Civ. 
Prac.  Act,  §§  188,  189, 190,  203. 

Respondent  owned  the  mining  ground  which  appellants' 
.  ditch  would  ii\jure.  His  rights  thereto  and  the  water  had 
become  vested  under  the  law  of  congress,  and  appellants 
could  not  divest  him  of  his  rights  by  extending  their  ditch. 
Weimer  v.  Lowery^  11  Cal.  112 ;  Courtvyright  v.  B.  B.  <fe  A. 
TT.  &  M.  Co.,  36  id.  573 ;  Act  of  Congress  of  July  26,  1866, 
§  9 ;  Bear  E.  Co.  v.  For*  M.  Co.,  8  id.  330 ;  Hoffman  v. 
Stone,  7  id.  48 ;  2  Sto.  on  Const.  1789 ;  Tale  on  Water 
Rights,  211,  217,  379. 

When  private  lands  are  to  be  take^  for  a  ditch,  proceed- 
ings must  first  be  had  to  obtain  the  right  of  way  under  the 
act  of  congress.  This  suit  is  no  such  proceeding.  Appel- 
lants admit  that  they  were  trespassers,  in  taking  possession 
of  respondent's  ground,  and  ask  a  court  of  equity  to  protect 
them  in  so  doing.  They  deprive  respondent  of  his  property 
without  "due  process  of  law."  2  Sto.  on  Const.  1787; 
Tale  on  Water  Rights,  211,  217;  Amend,  to  U.  S.  Const., 
arts. 

Symes,  J.  This  was  an  action  for  damages  and  a  per- 
petual injunction,  for  filling  up  and  injuring  the  water- 
ditch  of  plaintiflTs.  The  complaint  alleged,  in  substance, 
that  plaintiffs  were  the  owners  of  a  certain  water-ditch  in 
Alder  gulch,  and  dams  and  reservoirs ;  that,  for  the  pur- 
I)ose  of  running  the  water  of  said  ditch  to  their  mining 
ground,  they  commenced  the  construction  of  an  additional 
ditch ;  that,  in  order  to  run  said  ditch  to  their  mining 
ground,  it  was  necessary  to  construct  the  same  across  the 
mining  ground  of  defendant ;  that  they  went  upon  defend- 
ant's  ground  and  constructed  some  portion  of  their  ditch, 
when  they  were  prevented  from  further  constructing  said 
ditch,  and  the  defendant  filled  up  the  same ;  and  plaintiffs 
ask  judgment  for  damages,  and  that  defendant  be  restrained 
perpetually  from  interfering  with  plaintiffs  constructing 
their  ditch  through  or  over  defendant's  mining  ground. 
Vol.  1—40. 
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Defendant  answered,  and  admitted  plaintiffs'  ownership 
of  ditch  and  water-right ;  alleged  that  he  was  the  owner  of 
450  feet  of  mining  ground  below  plaintiffs'  dam  and  reser- 
voir ;  that  it  was  worth  $2,000,  and  he  had  been  the  owner 
thereof  since  1863;  admitted  that  plaintiffs  went  oh  his 
ground  and  attempted  to  dig  a  ditch,  without  his  consent, 
and  that  he  filled  up  said  ditch ;  denied  that  he  interfered 
with  plaintiffs'  ditch,  except  on  his  own  ground ;  further 
answering,  alleged  that  the  construction  of  said  ditch  over 
or  through  his  mining  ground  would  produce  great  and 
irreparable  injury  to  the  same,  and  render  it  wholly  worth- 
less ;  and  that  it  was  not  necessary  for  plaintiffs  to  con- 
struct said  ditch  across  his  ground  to  enable  them  to  save 
and  conduct  their  surplus  water  to  their  mining  ground ; 
that  constructing  said  ditch  across  his  ground  would  de- 
prive him  of  the  use  of  the  waters  of  Alder  gulch  for  mining, 
to  which  he  is  entitled ;  denied  irreparable  injury,  insol- 
vency and  damage,  and  asked  judgment  for  costs. 

Plaintiffs  replied,  but  as  no  replication  was  necessary  it  is 
unnecessary  to  notice  it. 

The  case  was  tried  before  the  court  below  on  an  agreed 
statement  of  facts,  and  judgment  of  nonsuit  rendered 
against  the  plaintiffs,  an  appeal  taken  from  the  judgment 
roll,  no  bill  of  exceptions,  or  statement  on  appeal,^  appear- 
ing in  the  record. 

There  appears,  in  the  transcript,  an  agreed  statement  of 
facts,  on  which  the  case  seems  to  have  been  tried.  This 
agreed  statement  of  facts  not  being  included  in  a  statement 
on  appeal,  and  settled  or  agreed  to  in  accordance  with  sec- 
tion 323  of  the  Civil  Code,  nor  saved  nor  included  in  a  bill 
of  exceptions,  nor  designated  or  referred  to  as  having  been 
used  on  the  trial  by  a  certificate  of  the  judge,  it  forms  no 
part  of  the  record  which  we  can  consider  on  appeal. 

Then  the  only  questions  presented  are,  did  the  court 
below  err  in  rendering  judgment  of  nonsuit  on  the  plead- 
ings and  facts  found  by  the  court?  The  court  found  that 
defendant  was  the  owner  of  the  mining  ground,  over  and 
through  which  plaintiffs  attempted,  without  consent  of  de- 
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fendant,  to  construct  their  ditch ;  that  the  construction  of 
said  ditch  would  greatly  injure  and  damage  defendant,  and, 
to  a  great  extent,  deprive  him  of  the  use  of  his  mining 
ground,  and  the  waters  of  Alder  gulch  running  over  and 
through  the  same;  that  defendant  and  his  grantors  had 
located  and  possessed  said  "property  since  the  year  1863, 
and  had  prior  and  superior  rights  to  the  same  and  the 
enjoyment  thereof;  that  the  plaintiffs  had  not  paid,  or 
offered  to  pay,  the  said  defendant  for  any  damage  he  had 
or  would  sustain  by  reason  of  the  constmction  of  the  said 
ditch  over  his  mining  ground ;  and  that  defendant  was  not 
gaUty  of  the  wrongs  and  trespasses  alleged  againat  him  in 
plaintiffs'  complaint. 

It  is  contended  by  plaintiffs  below  that,  under  the  act  of 
congress  entitled  "An  act  granting  the  right  of  way  to  ditch 
and  canal  ownera  over  the  public  lands,  and  for  other  pur- 
poses," approved  July  26, 1866  (14  U.  S.  Stat,  at  Large,  253, 
§  9),  the  plaintiffs  had  the  legal  right  to  go  on  the  defend- 
ant's  mining  ground,  and  construct  their  ditch  over,  through 
and  across  the  same,  without  the  consent  of  the  defendant ; 
and  that,  because  the  defendant  prevented  them  from  so 
doing,  and  filled  up  that  portion  of  the  ditch  on  his  ground, 
plaintiffs  are  entitled  to  a  judgment  for  damages  and  a  per- 
petual injunction.  So  far  as  our  information  goes,  section 
9  of  the  act  of  congress  mentioned  has  never  received 
any  judicial  construction ;  and  the  record  in  this  case  does 
not  call  upon  us  to  construe  it  so  fully  as  to  present  those 
original  and  interesting  questions  wMch  must  eventually 
arise  under  this  law.  We  do  not  think  it  was  the  intention 
of  congress,  when  it  said  that  the  right  of  way  for  the  con- 
struction of  ditches  and  canals,  over  the  public  domain,  for 
carrying  water  for  mining  and  other  purposes,  is  acknowl- 
edged and  confirmed  to  those  who,  by  the  local  laws  and 
customs,  have  vested  rights  therein,  to  enact  that  one  per- 
son may  go  at  his  pleasure  on  the  mining  ground  of  another, 
without  the  latter' s  consent,  and  construct  through  or  over 
the  same  a  ditch  or  canal,  which  would  greatly  damage  or 
almost  destroy  the  vested, rights  of  the  owner,  without 
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showing  a  necessity  therefor,  and  paying  or  securing  the 
damage  to  result  therefrom. 

The  findings  of  the  court  show  this  to  be  about  the  state 
of  circumstances  under  which  the  plaintiffs  ask  the  court 
to  perpetually  enjoin  the  defendant  from  interfering,  in  any 
way,  to  prevent  the  construction  of  their  ditch  through  his 
property  ;  and  there  was  no  error  in  the  judgment  of  the 
court  below. 

We  think  it  was  the  intention  of  congress  to  give  the 
right  of  way  over  the  public  domain  to  those  owning  water- 
rights,  for  the  construction  of  ditches  and  canals,  to  make 
the  same  available  for  useful  and  beneficial  purposes ;  but 
what  degree  of  necessity  must  exist  to  give  the  right  to 
construct  a  ditch  or  canal  over  or  through  land  or  mining 
ground  possessed  by  another,  in  which  valuable  vested 
rights  have  accrued  under  the  same  law,  to  the  partial  or 
total  destruction  of  those  rights,  when  and  how  the  dam- 
ages resulting  from  the  construction  of  such  ditch  or  canal 
must  be  paid  or  secured;  and,  in  case  of  the  owner's  re- 
fusing and  preventing  the  digging  of  the  ditch  on  ground 
lawfully  possessed  by  him,  the  proper  mode  of  procedure, 
to  enforce  the  rights  given  by  said  law  of  congress,  are 
questions  not  presented  in  this  case. 

Jvdgment  affirmed. 


Taylor  et  al.,  appellants,  v.  Stewart  et  al.,  respondents. 

Praoticb  —findifio  offadt — admissions.  A  note  **  not  submitted  for  the  reason 
that  defendants  conceded  these  facts,'*  which  was  written  bj  the  judge  at 
the  trial  in  refusing  to  submit  an  issue  to  the  Jury,  is  not  the  finding  of  a 
fact  stated  In  the  issue,  nor  a  record  of  its  admission. 

pRA.cnci:— manner  of  admiUing  facts,  Thp  admission  of  a  fact  during  the  trial 
must  be  made  bj  the  party,  or  his  attorney,  in  a  distinct  and  formal  man- 
ner in  open  court  and  Imports  verity. 
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pRAoncB — Tf^kisal  to  tubmU  issties.  It  is  error  for  the  court  to  refuse  to  submit 
an  issue  to  the  jury  on  the  ground  that  It  is  an  admitted  fact,  if  there  has 
not  been  a  solemn  admissioh  of  the  fact. 

Pbactigx — txwpiions  to  rtoBons^  Parties  cannot  except  to  the  reasons  given  by 
the  court  for  its  rulings. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 

This  action  was  tried  in  October,  1869,  before  Symes,  J. 

The  jury  found  the  following  special  findings :  That  Tay- 
lor and  others,  at  the  time  of  the  commencement  of  the  suit, 
did  not  have  the  exclusive  right,  by  prior  appropriation,  to 
the  water  flowing  from  the  springs  in  dispute  ;  that  Taylor 
and  others  appropriated  and  run  in  their  pipes  about  nine 
inches  of  water ;  that  the  citizens  of  Helena  had  no  other 
means  of  procuring  water  except  these  springs  at  the  time 
the  pii)e8  were  put  to  the  springs ;  that  Stewart  and  others 
were  using  the  water  flowing  into  Last  Chance  gulch,  for 
mining  purposes  on  other  claims  in  said  gulch,  before  they 
commenced  mining  on  the  ground  the  springs  were  on,  and 
before  Taylor  and  others  put  their  pipes  to  the  springs  and 
appropriated  the  same;  that  the  miners  of  Last  Chance 
gulch  and  Stewart  and  others,  up  to  December  2,  1867, 
never  used  for  mining  purposes  any  water  of  these  springs, 
except  such  portion  as  exceeded  the  amount  used  by  the 
citizens  of  Helena ;  and  that  Taylor  and  others,  up  to  De- 
cember 2,  1867,  did  not  divert  from  the  miners  of  Last 
Chance  gulch,  or  Stewart  and  others,  more  of  said  water 
than  the  citizens  of  Helena  used.  The  action  was  com- 
menced on  December  2,  1867. 

The  other  facts  appear  in  the  opinion. 

WooLFOLK  &  Toole,  for  appellants. 

It  is  admitted  that  appellants  supplied  Helena  with  water 
from  certain  springs  ;  that  respondents  were  working  in  the 
vicinity  of  the  springs,  and  would  sink  the  springs  if  they 
continued  to  work ;  that  appellants  took  up  this  water  be- 
fore respondents  located  their  mining  ground;  and  that 
appellants  claimed  only  a  portion  of  those  springs. 
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Appellants  were  entitled  to  protection  in  the  enjoyment 
of  a  portion  of  the  springs  as  mnch  as  if  they  owned  the 
whole.    McKinney  v.  Smithy  21  Cal.  374. 

Did  the  conrt  enter  the  proper  decree  upon  these  findings 
and  admissions  ?  Civ.  Prac.  Act,  §  174  ;  Lucas  v.  Gity  of 
San  Francisco^  28  Cal.  691 ;  Allen  v.  HiU,  16  id.  117. 

There  is  nothing  in  the  findings  that  will  justify  respond- 
ents in  sinking  the  springs  in  dispute.  They  were  not  the 
oldest  appropriators  of  the  springs.  It  does  not  appear 
that  respondents  owned  the  "  other  claims,'*  referred  to  in 
the  findings,  or  had  any  title  to  the  water  used  upon  them, 
at  the  time  any  of  the  respondents  mined  the  "  other  claims." 
Special  findings,  if  relied  upon  as  the  basis  of  a  judgment^ 
must  be  sufficient  to  show  a  legal  conclusion  of  liabiliiy, 
without  reference  to  extrinsic  fects.  Woodson  v.  McVwae^ 
17  Cal.  298 ;  Garfield  v.  K.  F.  &  T.  M.  W.  Co.,  id.  612. 

Admitting  that  respondents  had  appropriated  water  to 
use  on  mining  claims  below  the  springs,  before  appellants 
had  laid  their  pipes,  respondents  had  no  right  to  come  up  to 
the  source  of  the  springs,  after  the  aplpellants  had  laid  their 
pipes,  and  then  locate  other  claims  and  sink  the  springs 
in  working  them.  Nevada  W.  Co.  v.  Powell,  34  Cal.  109. 
This  action  did  not  involve  the  rights  of  respondents  to  use 
the  water  on  the  '^  other  claims."  The  findings  of  the  jury 
show  that  none  of  the  respondents  or  miners  ever  appro- 
priated that  portion  of  the  springs  that  fiowed  in  the  pipes 
of  appellants.  Respondents  failed  to  show  any  title  to  the 
springs  or  right  to  sink  them. 

The  findings  and  admissions  entitled  api)ellants  to  an 
injunction  and  a  decree  of  title  to  nine  inches  of  the  water. 
Prior  appropriation  of  water  is  entitled  to  protection.  Leva- 
Toni  V.  Miller y  34  CaL  234 ;  Bill  v.  JSmiihy  27  id.  476. 

Chumasebo  &  Chad  WICK  and  Shobeb  &  Lowby,  for  re- 
spondents. 

Appellants  can  claim  no  rights  on  account  of  the  rights 
of  the  citizens  of  Helena  to  the  use  of  the  springs.  The 
record  does  not  show  the  evidence  in  that  court  below,  and 
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tMs  court  cannot  disturb  the  judgment  without  the  evidence 
and  admitted  facts.  Appellants  were  not  entitled  to  an  in- 
junction under  the  facts  found  by  the  jury.  Angell  on 
Water-courses,  121-124.  The  jfindings  do  not  show  that 
app«3llants  were  entitled  to  any  affirmative  relief  against 
respondents.  Respondents  asked  .for  no  affirmative  relief. 
All  presumptions  are  in  favor  of  the  correctness  of  the 
judgment  of  the  court  below,  and  the  judgment  should  be 
affirmed.  Owen  v.  Morton^  24  Oal.  375 ;  EmmaZ  v.  Webb^ 
36  id- 197. 

BLnowles,  J.  This  is  an  action  for  an  injunction  to  re- 
strain the  respondents  from  so  working  certain  mining 
grounds  as  to  sink  certain  springs,  the  waters  of  which 
appellants  had  appropriated. 

The  court  below,  on  the  findings  of  the  jury,  refused  to 
grant  the  prayer  of  appellants,  and  gave  judgment  to  the 
resi)ondents  for  costs.  From  this  judgment  appellants 
appeal  to  this  court.  There  are  no  assignments  of  error 
in  the  transcript.  The  only  exception  that  appears  in  the 
record  is  one  to  the  ruling  of  the  court  in  refusing  to  sus- 
tain appellants'  motion  for  a  decree.  This,  then,  is  the  only 
point  this  court  can  consider. 

Appellants  claim  that  the  findings  of  the  jury,  together 
with  the  admissions  of  respondents,  entitled  them  to  a  de- 
cree. The  findings  of  the  jury  alone  were  not  sufficient  to 
entifle  them  to  this.  In  any  light  in  which  this  case  can  be 
considered,  to  entitie  appellants  to  recover,  it  was  necessary 
for  them  to  establish  the  fact  that  they  appropriated  the 
waters  of  these  springs  before  respondents  located  the 
mining  ground,  the  working  of  which  was  sinking  them. 
The  jury  did  not  find  any  such  fact ;  no  issue  involving 
such  a  fact  was  submitted  to  them.  The  appellants,  how- 
ever, claim  that  respondents  admitted  this  fact.  They 
requested  the  court  below  to  submit  to  the  jury  this  issue  : 

"Did  the  plaintiflFs  and  their  grantors  appropriate  so 
much  of  the  waters  of  the  springs  in  controversy,  as  was 
necessary  to  furnish  and  supply  the  citizens  and  inhabitants 
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of  Helena  with  water  for  drinking,  culinary  and  other  pur- 
poses, before  defendants  took  up  and  located  their  mining 
ground? " 

To  this  the  court  appended  the  following  note:  'SNot 
submitted,  for  the  reason  that  defendants  conceded  these 
facts." 

The  question  presents  itself:  How  did  defendants  con- 
cede this  fact?  It  is  not  admitted  in  the  pleadings,  for  the 
defendants  join  issue  upon  it  in  their  answer.  Can  this  note 
be  considered  the  record  of  the  admission  of  this  fact  by 
the  attorneys  for  respondents,  in  open  court,  or  by  the 
respondents  themselves,  to  save  time  or  the  expense  of 
proving  it? 

There  is  no  difference,  I  conceive,  in  the  manner  in  which 
this  admission  should  be  made,  whether  by  the  parties 
themselves  or  their  attorneys.  Greenleaf,  in  his  work  on 
Evidence,  vol.  1,  §  186,  says  of  admissions  of  attorneys  in 
open  court  for  this  purpose :  "  But  to  this  end  they  must 
be  distinct  and  formal,  or  such  as  are  termed  solemn  admis- 
sions, made  for  the  express  purpose  of  alleviating  the  strin- 
gency of  some  rule  of  practice,  or  the  dispensing  with  the 
formal  proof  of  some  fact  at  the  trial." 

Can  this  note  of  the  judge,  assigning  reasons  for  not 
submitting  an  issue  to  a  jury,  be  considered  the  record  or 
evidence  of  such  a  formal,  distinct  and  solemn  admission 
as  is  here  contemplated  ?  It  was  not  made  for  that  purpose. 
Neither  one  of  the  parties,  as  far  as  the  record  shows,  had 
any  thing  to  do  with  this  record,  if  it  can  be  called  one. 
The  appellants,  who  were  the  most  interested  in  having 
such  an  admission  made,  asked  to  have  an  issue  presented 
to  the  jury  to  determine  these  facts ;  and  they  ask  the  court 
to  instruct  the  jury  that  this  issue  is  the  only  one  they 
have  to  deal  with,  so  far  as  the  controversy,  as  to  the  right 
to  mine  the  ground  upon  which  the  springs  are  situated,  is 
concerned.  Surely  the  appellants  could  not  have  under- 
stood that  any  formal  and  solemn  admission  of  this  fact 
had  been  made  by  respondents,  as  to  dispense  with  their 
proving  it.    If  this  is  such  a  solemn  or  formal  admission 
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of  this  fitcty  then  it  imports  verity,  and  this  conrt  must  con- 
sider that  it  was  made  in  open  court  in  a  direct  and  formal 
manner.  If  this  was  not  the  truth,  the  only  way  it  could 
be  attacked  would  be  directly  to  correct  the  record ;  yet, 
undoubtedly,  in  this  case,  had  appellants  objected  to  the 
ruling  of  the  court  in  not  submitting  this  issue  to  the  jury, 
and  had  presented  this  court  with  a  full  and  complete  tran- 
script of  all  the  proceedings  therein,  and  it  did  not  appear 
that  any  formal  or  solemn  admission  had  been  made  of  this 
fiact^  this  court  would  certainly  have  found  that  there  was 
error  sufficient  to  reverse  the  judgment  of  the  court  below, 
unless,  after  further  consideration,  it  was  found  that  re- 
spondents ought  to  have  judgment  notwithstanding  this 
&ct 

It  cannot,  then,  be  said  that  this  is  such  a  record  of  that 
admission  as  imports  verity ;  for  we  have  seen  that,  had  the 
ruling  been  excepted  to,  without  some  support  it  would  fall, 
while,  if  it  imported  verily,  it  would  rest  upon  itself  and 
need  no  support. 

The  only  question  presented  the  court  was,  whether  or 
not  to  submit  this  issue.  To  the  ruling  upon  this  point 
the  parties  might  except.  It  would  be  an  anomaly  in  prac- 
tice to  require  parties  to  examine  the  reasons  a  court  might 
assign  for  a  ruling  and  except  to  these.  They  might  be 
wrong  and  the  ruling  right  For  these  reasons  this  court 
must  hold  that  this  note  of  the  judge  was  no  record  of  any 
such  admission.  There  was  a  similar  note  to  some  other 
issues  the  appellants  asked  to  be  submitted.  This,  however, 
stands  upon  the  same  footing  as  the  one  considered. 

If  it  is  claimed  that  this  is  not  the  record  of  such  formal 
or  solemn  admissions  as  those  treated  of  above,  it  may  be 
answered  that  no  other  class  of  admissions  require  such  a 
record  flo  be  made  of  them.  The  general  admissions  of 
parties  are  only  evidence  in  the  cause,  which  might  go  to 
the  jury  to  be  taken  into  consideration  by  them  in  making 
up  their  findings.  Neither  can  this  be  considered  as  a  find- 
ing by  the  court.  The  court  does  not  pretend  to  find  the 
jhct.  The  note  of  the  judge  was  not  appended  for  any  such 
Vol,  I,— 41. 
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purpose.  To  give  this  note  any  other  or  more  extended 
meaning  than  the  court  intended,  would  not  be  good  prac- 
tice. The  court  intended  it  only  as  a  reason  for  his  ruling, 
and  not  as  the  record  of  an  admission  or  as  a  finding. 

Appellants  should  have  asked  the  court  to  have  found 
this  fact,  or  to  present  the  issue  to  the  jury  for  them  to  find 
it.  When  refused  they  should  have  excepted,  unless  they 
could  present  to  this  court  some  proper  record  of  the  ad- 
mission of  the  fact. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Ming,  respondent,  v.  Tbuett,  appellant. 

Probatb  jttdoe— potcera  under  Unon-stU  oct.  The  law  whioh  confers  upon  a 
probate  judge  the  power  to  enter  public  lands  for  town  sites  and  award 
town  lots  to  the  citizens,  does  not  grant  him  anj  judicial  powers,  but  pre- 
scribes his  duties,  which  are  ministerial. 

Pbobatb  Jin>Qm— compensation  ew  cUtomey  in  his  court.  A  probate  judge  can 
practice  as  an  attorney  in  his  court,  and  is  entitled  to  receive  compensation 
for  making  applications  for  the  entiy  of  town  lots  and  taking  the  affidavits 
to  them  at  the  request  of  his  employer. 

Cbiminai.  ulw — extortion,  A  person  who  demands  and  receives  illegal  fees  as 
an  officer,  or  under  the  color  of  his  office,  is  guilty  of  extortion. 

"Pbactjch-^ judgment— presumption  in  favor  of.  This  court  will  presume,  if 
the  contrary  does  not  appear  upon  the  record,  that  the  court  below  found 
facts  sufficient  to  support  the  judgment. 

Pbagttgb  —Judgment — cor\flicting  evidence.  This  court  will  not  reverse  a  judg- 
ment, if  the  testimony  is  conflicting,  although  the  weight  of  evidence  ap- 
pears to  be  against  the  finding  of  the  court  below. 

IllboaIi  fees — recovery  of.  A  civil  suit  to  recover  illegal  fees,  which  had  been 
demanded  and  received  under  color  of  office,  can  be  brought  against  an 
officer  who  has  not  been  convicted  in  a  criminal  action. 

Appeal  from  the  Third  District,  Lewis  and  Clarice  CourUy. 

Ming  commenced  this  action  against  Truett,  probate  judge 
of  Lewi's  and  Clarke  county,  to  recover  $396,  being  treble 
the  amount  of  fees  that  were  alleged  to  have  been  illegally 
charged  and  received  by  said  Truett,  as  such  judge,  in  Octo- 
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ber,  1869.  The  case  was  tried  by  Symes,  J.,  who  rendered 
a  judgment  for  Ming.  This  action  was  brought  under  the 
following  statute,  approved  January  14,  1869:  '^If  any 
judge  *  *  *  or  other  officer  *  *  *  of  this  Terri- 
tory, ministerial  or  judicial,  shall  receive  or  take  any  fee  or 
reward,  to  do  or  execute  his  duty  as  such  officer,  except 
such  as  is  or  shall  be  allowed  by  law ;  or  if  any  such  officer 
shall  ask,  demand  or  receive  (either  before  or  after  service 
performed)  any  other  or  greater  fees  than  are  allowed  by 
law,  every  su(di  officer  so  offending  shall  be  deemed  guilty 
of  extortion,  and  on  conviction  shall  be  fined  in  any  sum  not 
less  than  $200  nor  more  than  $1,000,  and  on  conviction  be 
removed  from  office,  and  shall,  at  the  suit  of  the  party  ag- 
grieved, be  liable  for  treble  the  amount  of  the  fees  so  ille- 
gally charged  and  received." 
The  other  fects  appear  in  the  opinion. 

Chumasebo  &  Chadwiok  and  G.  May,  for  appellant. 

The  territorial  statute,  relating  to  extortion,  exists  in 
nearly  every  State,  and  has  been  often  construed.  All  the 
authorities  hold  that  the  money  received  by  the  officer 
must  have  been  paid  him  by  the  party  aggrieved  to  do  his 
duty  as  such  officer.  If  the  money  demanded  was  for  ser- 
vices rendered  outside  of  his  official  duties,  the  case  is  not 
within  the  statute  and  respondent  cannot  sustain  his  action. 
ShaUuck  v.  Woods^  1  Pick.  173 ;  DunLcvp  v.  Curtis^  10  Mass. 
211;  ComTnonweaUh  v.  8?ied,  1  id.  228.  If  the  officer 
thought  he  had  a  right  to  the  extra  compensation,  the  action 
will  not  lie.    Runnels  v.  FUtoher,  15  Mass.  626. 

The  testimony  of  appellant  and  Addoms  shows  that  re- 
spondent requested  them  to  make  out  the  applications  for 
the  town  lots,  and  that  they  explained  to  him  that  the 
money  charged  was  in  payment  of  such  services,  which  the 
law  did  not  require  appellant  to  perform. 

The  action  is  criminal  in  its  nature  and  must  be  supported 
by  the  same  evidence  that  would  support  an  indictment.  In 
this  case  the  weight  of  the  evidence  is  in  favor  of  appellant. 
It  was  not  proven  that  the  money  received  by  appellant  was 


Digitized  by 


Google 


834  Ming  v.  Tbuett.  [Jan.  T., 

received  for  the  performance  of  official  bnsiness.  Siatch  v. 
Mann,  16  Wend.  48 ;  OammonweaUh  v.  Pease^  16  Mass,  93, 

The  judgment  conld  not  be  rendered  on  the  complaint, 
as  it  does  not  set  forth  sufficient  &cts  to  entitle  respondent 
to  recover.  Wittiama  v.  Hingham,  4  Pick.  344.  It  is  not 
claimed  that  appellant  received  the  fees  by  virtue  of  a  fee 
bill  as  probate  judge. 

Under  the  statute,  under  which  this  action  is  brought,  a 
conviction  under  a  criminal  prosecution,  by  indictment^ 
must  precede  the  removal  from  office  and  the  recovery  of 
the  penalty  of  treble  damages.  Respondent  cannot  recover 
unless  he  avers  and  proves  such  a  conviction  of  appellaut 
of  extortion.  The  treble  damages  is  a  pecuniary  penalty 
attached  to  a  statutory  ptinishment. 

The  judgment  was  against  the  evidence,  and  should  be 
reversed.  Bedford  v.  /Sfafe,  6  Humph.  552  ;  1  Gr.  &  W. 
NewT.  361,  367;  Sid.  1228-9;  Hill.  onNewT.  47,  50. 

W.  E.  CuLLEN  and  S.  Word,  for  respondent. 

The  statement  does  not  specify  wherein  the  evidence  is 
insufficient  to  justify  the  verdict,  as  required  by  the  statute. 
Prac.  Act,  §  195 ;  CcddweU  v.  Oredey,  5  Nev.  260 ;  Prales 
V.  Pacific  O.  8.  M.  Co,,  35  Cal.  37 ;  Beans  v.  Mmanily,  36 
id.  121 ;  BuUefifieU  v.  0.  P.  R.  JR.  Co.,  37  id.  381,  and  cases 
cited. 

The  judgment  cannot  be  reversed  because  the  statement 
shows  that  there  was  some  evidence  to  sustain  it,  although 
the  testimony  may  be  conflicting.  Hill,  on  New  T.  17,  21, 
50 ;  McNeil  v.  Shirley,  33  Cal.  202 ;  Sdrdenburgh  v.  Bacon, 
33  id.  366,  and  cases  cited. 

The  legal  presumption  is  in  favor  of  the  judgment  of  the 
court  below.  Error  must  be  affirmatively  shown.  Bellows 
V.  8acJcett,  15  Barb.  96 ;  Oravt  v.  Moore,  22  N.  Y.  323 ; 
Oakley  v.  Van  Horn,  21  Wend.  305 ;  Phelps  v.  McDonald, 
26  N.  Y.  82. 

The  imposition  of  new  duties,  or  duties  for  the  perform- 
ance of  which  no  fees  have  been  given  by  the  legislature, 
does  not  entitle  the  officer  to  any  fee  therefor.    A  charge 
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for  such  service  is  extortion.  Fees  are  never  allovred  by 
implication,  nor  can  an  officer  charge  reasonable  compensa- 
tion for  the  i)erformance  of  such  service.  People  v.  Super- 
visors  of  N.  F.,  1  Hill.  367 ;  De  Boro  v.  Trtistees  of  CinrUy 
7  Ohio  St  237 ;  Arid/rews  v.  United  States^  2  Story,  202 ; 
United  States  v.  Brovm,  9  Hovr.  487. 
The  complaint  is  sufficient  under  the  statute. 

KnowleBj  J.  The  complaint  in  this  action  shows  that 
the  respondent  paid  appellant  $4  per  lot  for  thirty^three 
town  lots,  which  he  had  made  application  to  enter  in  the 
town  plat  of  Helena,  the  same  being  appellant's  fees,  which 
the  law  allows  for  hearing  proofs  and  executing  deeds  there- 
for, in  accordance  with  the  town  site  act  of  this  Territory. 
That  afterward  appellant  demanded  of  him  $4  more  per  lot 
on  said  number  of  lots,  aa  such  fees,  which  respondent  paid 
under  protest 

Api)ellant's  answer  puts  in  issue  these  allegations  in  part, 
and  avers  that  the  first  $4  per  lot  which  he  received  of  re- 
spondent were  charges  for  making  out  thirty-three  applica- 
tions for  the  entry  of  said  lots  and  taking  the  affidavits 
thereto,  and  that  the  same  vras  done  at  the  special  instance 
and  request  of  respondent 

If  the  appellant  had  established  the  truth  of  these  aver- 
ments in  his  answer,  we  would  hold  that  he  was  not  liable 
in  this  action.  The  law  conferring  upon  the  probate  judge 
the  x>ower  to  enter  public  lands  upon  which  any  town  is 
located,  and  awarding  to  its  citizens  town  lots  under  the 
provisions  of  law,  does  not  purport  to  confer  upon  him  any 
judicial  powers.  The  power  is  conferred  upon  him,  and 
not  upon  his  court  He  is  simply  designated  as  the  trus- 
tee for  the  benefit  of  the  citizens  of  the  town.  His  duties 
in  allowing  entries  of  lots  are  prescribed  by  law,  and  he 
acts  in  a  ministerial  capacity.  If  he  acted  as  a  court,  par- 
ties contesting  the  right  to  make  entries  would  be  entitled 
to  a  jury  to  decide  upon  the  feusts  presented  in  the  issue. 
The  law,  then,  prohibiting  probate  judges  from  practicing 


Digitized  by 


Google 


Ming  v.  Tbubtt.  [Jan.  T.. 

law  in  their  own  courts  does  not  apply,  as  he  does  not  sit 
in  determining  these  questions  as  a  court. 

Admitting,  however,  that  the  probate  judge,  in  allowing 
entries  for  town  lots,  does  act  in  a  judicial  capacity,  if 
appellant  received  this  $4  per  lot  as  attorney  fees,  for 
making  out  applications  for  entries,  then  this  action  does 
not  lie. 

This  action  is  brought  to  recover  fees  and  a  penalty  of 
appellant,  which  fees,  it  is  claimed,  were  illegally  demanded 
and  received  as  fees  allowed  him,  as  probate  judge,  by  law, 
for  healing  proofs  and  executing  deeds  as  prescribed  by  tlie 
aforesaid  town  site  act.  If  they  were  demanded  as  attorney 
fees,  and  received  as  such,  they  could  not  be  demanded  and 
received  as  fees  for  the  above-named  purposes.  This  action 
will  lie  only  in  case  of  extortion.  To  constitute  extortion 
at  common  law,  and  under  the  statute  under  which  this 
action  was  brought,  it  must  appear  that  the  person  accused 
demanded  and  received  the  illegal  fees  as  an  officer,  or 
under  the  color  of  his  office.  The  statute  under  which  this 
action  was  brought  is  a  penal  statute,  and  must  be  con- 
strued strictly.  No  considerations  of  public  policy  would 
allow  this  court  to  construe  it  so  as  to  embrace  an  offense 
not  clearly  within  its  terms.  If  appellant  received  these 
fees  as  attorney,  fees,  and  it  was  unlawful  for  him  to  receive 
'  an  attorney  fee  in  the  case,  stiU  this  would  not  amount  to 
extortion,  and  this  action  would  not  lie,  for  he  would  not 
demand  and  receive  such  fees  under  the  color  of  office.  An 
action  for  money  had  and  received  might  apply. 

Finally,  we  do  not  think  the  fees  set  forth  can  be  called 
exclusively  attorney' s  fees.  An  attorney  might  receive  such 
fees,  and  also  any  one  who  was  not  an  attorney.  It  would 
not  require  any  person  to  have  a  license  to  practice  law,  to 
be  authorized  to  make  such  applications.  Any  one  making 
out  such  applications  could  not,  for  this  reason,  be  said  to 
be  practicing  law,  and  required  to  procure  a  revenue  license 
as  such ;  and,  as  we  have  before  seen,  the  tribunal  in  which 
the  applications  are  filed  is  not  a  court.  The  making  out 
applications  for  the  entry  of  town  lots,  and  taking  the  affi- 
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davits  thereto,  as  prescribed  by  law,  were  not  duties  which 
appellant  could  be  called  npon  to  do  as  the  duties  of  his 
office. 

The  conrt  below,  upon  the  trial,  gave  judgment  for  re- 
spondent. This  court  must  presume  that  the  court,  as  the 
contrary  does  not  appear  upon  the  record,  found  facts  suffi- 
cient to  warrant  the  judgment.  In  other  words,  this  court 
must  presume,  as  the  contrary  does  not  appear,  that  the 
court  below  found  that  appellant  did  receive  these  fees  as 
probate  judge,  and  as  fees  allowed  him  by  law  for  perform- 
ing the  duties  of  his  trust.  This  being  found,  $4  per  lot 
of  these  fees  were  undoubtedly  illegal,  and  the  demanding 
and  receiving  of  them,  under  our  statute,  was  extortion. 

The  testimony  presented  in  the  record  is  conflicting  upon 
this  point;  and,  although  it  may  appear  to  us  that  the 
weight  of  evidence  was  against  the  conclusion  arrived  at, 
the  well-settled  principles  of  law  will  not  allow  us,  in  such 
cases,  to  interfere. 

The  court  below  observes  the  witnesses,  their  character, 
their  manner  and  the  probabilities  of  their  evidence,  and  is 
intrusted  with  the  delicate  and  often  difficult  task  of  giving 
such  weight  to  the  testimony  of  each  one  as  seems  to  him 
just  and  proper ;  and  it  must  be  considered  by  us  that,  in 
so  regarding  the  evidence  in  the  court  below,  in  this  case  it 
was  found  that  the  weight  of  evidence  was  in  favor  of 
respondent. 

We  do  not  think  the  poini,  well  taken,  that  appellant 
should  have  been  convicted  in  a  criminal  action  before  this 
one  would  lie.  This  action  should  not  depend  upon  the 
criminal  action.  There  is  no  reason  in  requiring  a  party  to 
allege  and  prove  that  any  one  complained  of  had  been  con- 
victed of  the  crime  of  extortion  before  he  would  be  entitled 
to  recover  in  a  civil  action,  as  this  fact  would  have  no  bear- 
ing on  the  gist  of  the  issue,  namely :  as  to  whether,  under 
the  color  of  office,  illegal  fees  had  been  demanded  and 
received.  Surely  the  record  in  the  criminal  case  could  not 
be  introduced  to  prove  this.  If  so  it  would  be  conclusive, 
and  no  jury  would  be  needed  to  determine  the  issue.    The 
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determination  of  the  criminal  action,  in  Ikct^  wonld  deter- 
mine both.    Such  cannot  be  the  proper  construction  of  the 
statute.    A  reasonable  construction  of  a  statute  must  be 
made  if  possible. 
The  judgment  of  the  court  below  is 

Affi/nned. 

The  ap])ellant  applied  for  a  rehearing  in  this  case  at  the 
August  term,  1871. 

Wade,  C.  J.  This  case  was  tried  at  the  January  term  of 
this  court,  1871,  and  it  is  now  before  the  court  upon  a  motion 
for  a  rehearing  on  behalf  of  the  appellant.  If  we  could  look 
at  the  evidence  in  this  case  as  disclosed  by  the  record,  we 
should  have  no  hesitation  in  reversing  the  judgment  of  the 
court  below,  for  the  reason  that  the  evidence  clearly  and  de- 
cidedly prei>onderates  in  fSetvor  of  the  defendant  But  thepe 
being  sorne  evidence  to  support  the  judgment,  the  action  of 
this  court  is  restrained  and  controlled  by  a  long  course  of  de- 
cisions which  declare  that  the  judgment  of  the  lower  court 
will  be  aflirmed  if  there  is  evidence  to  sustain  it  This  rule 
has  been  too  long  settied  to  be  now  disturbed,  and  although 
it  may  work  injustice  in  particular  cases,  yet  the  exi)erience 
of  a  long  period  of  time  has  vindicated  its  wisdom  and  pro- 
priety. 

This  is  a  civil  action,  and  the  rule  that  the  evidence  must 
exclude  every  reasonable  doubt  does  not  apply. 

To  set  aside  a  verdict  or  judgment  in  a  case  where  there 
was  evidence  on  both  sides,  there  must  be  such  a  prei>onder- 
ance  of  evidence  as  to  satisfy  the  court  that  there  was  either 
an  absolute  mistake  on  the  part  of  the  jury  or  that  they 
acted  under  the  influence  of  prejudice,  passion  or  corrup- 
tion. CoTien  v.  Dupont,  1  Sandf.  260 ;  McOetrick  v.  WasoTi^ 
4  Ohio  St  666. 

If  there  was  a  conflict  of  evidence  on  a  question  of  fact, 
rightiy  submitted  to  the  jiuy,  the  court  will  not,  in  general, 
grant  a  new  trial  on  the  ground  that  the  verdict  is  against 
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evidence,  even  though  they  deem  the  concludon  reached  by 
the  jniy  erroneous.  Winthell  v.  LcUhamj  6  Cow.  682; 
Fleming  v.  HoUTibecky  7  Barb.  271 ;  AdsU  y.  Wilson^  7 
How.  Pr.  64 ;  Mackey  v.  N.  Y.  0.  B.  R.  Co.,  27  Barb.  628 ; 
Stoddard  v.  Long  L  B.  JR.  Co.,  6  Sandf.  180 ;  Arbenthy  v. 
Wayne  Co.  Bank,  6  Ohio  St  266. 

The  findings  of  a  court  when  substituted  for  a  jury  are 
entitled  to  the  same  consideration  as  the  verdict  of  the  lat- 
ter.   Merrick  v.  Bowrey,  4  Ohio  St.  60. 

These  rules  apply  with  much  stronger  force  in  an  appel- 
late court  where  the  evidence,  as  spread  upon  the  record,  is 
necessarily  imperfect,  and  where  the  means  of  weighing  the 
feeling,  the  interest,  the  passion,  or  the  prejudice  of  the 
witness,  is  beyond  our  reach. 

BeJiearing  denied. 


KiNNA,  appellant,  t.  Hobn  et  al.,  respondents. 


^BAcnxm-^judgmeint  reverted  for  irrtkwxnt  iMtrwMons.  A  jadgment  will  be 
reyened  if  the  instraotions  of  the  ooart  below  upon  Irrelevant  and  imma- 
terial iwaes  are  erroneoiu,  and  oalenlated  to  mislead  the  Jury. 


Appeal  fT(ym,  the  Third  DistrU^,  Lewis  arid  Clarke  County. 

'Ejjstsk  brought  this  action  against  Horn  and  Marvin,  as 
partners,  to  recover  for  goods  sold  and  delivered,  moneys 
advanced  and  services  rendered  to  the  firm.  Marvin  did  not 
appear,  and  Horn  filed  a  separate  answer,  and  denied  that  he 
and  Marvin  were  partners,  and  that  he  was  liable  personally 
on  account  of  the  matters  alleged  in  Kinna's  complaint 

The  case  was  tried  in  July,  1870,  and  the  jury  rendered  a 
verdict  for  Horn.  Einna  moved  for  a  new  trial  on  the  ground 
that  the  instructions  given  by  the  court  were  erroneous. 

Vol.  L— 42. 
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The  court,  Stmes,  J.,  overruled  the  motion  and  Einna  ap- 
pealed. 

The  instructions,  to  the  giving  of  which  Kinna  excepted, 
were  as  follows : 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  goods 
bought  in  St.  Louis  for  the  firm  of  Horn  &  Marvin  were  in 
reality  bought  for  Frederick  Horn,  one  of  the  defendants, 
under  a  contract  or  agreement  with  said  Horn,  then  plain- 
tiffs cannot  recover  in  this  action  for  said  goods. 

*'  2.  K  the  jury  believe,  from  the  evidence,  that  the  goods 
charged  as  sold  to  the  firm  of  Horn  &  Marvin  were  in  real- 
ity sold  to  Horn  or  Marvin  individually,  and  not  upon  any 
firm  account,  then  the  plaintiff  cannot  recover  for  such  goods 
in  this  action. 

"  3.  Even  if  the  defendants  were  partners  during  the  time 
such  goods  were  furnished  to  them  as  such  partners,  yet 
if  the  jury  find  from  the  evidence  that  either  of  the  defend- 
ants, Horn  or  Marvin,  have  paid  for  said  goods,  or  rendered 
services  to  the  amount  thereof,  which  has  not  been  paid, 
then  the  plaintiff  cannot  recover  therefor,  and  in  no  event 
can  recover  more  than  the  balance  due  upon  said  goods. 

"4.  If  the  jury  believe,  from  the  evidence,  that  plaintiff 
has  never  delivered  the  goods  to  defendants,  which  he  claims 
to  have  purchased  for  them,  then,  unless  he  has  offered  to 
deliver  said  goods  to  defendants  before  the  institution  of 
this  action,  they  will  find  for  defendants  as  regards  the  con- 
tract for  the  St.  Louis  goods. 

"  5.  The  offer  to'  deliver  the  goods,  to  be  effectual  in  this 
action,  should  be  clearly  proved. 

"6.  The  defendant  had  a  right  to  inspect  the  goods 
claimed  to  have  been  purchased  for  his  benefit,  and  to 
know  that  they  were  such  as  had  been  ordered,  before  being 
compelled  to  receive  the  same,  or  to  pay  therefor,  before  the 
commencement  of  this  action. 

"  10.  If  the  jury  find  for  plaintiff,  they  will  only  find  in 
such  amount  as  is  still  due,  after  deducting  any  payments 
made  by  defendants. 

"11.  It  was  the  duty  of  plaintiff  to  set  apart  all  the  goods 
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purchased  for  defendant  and  not  suflter  them  to  be  mingled 
with  his  own,  and  if  the  jury  find  from  the  evidence  that 
plaintiff  has  never  separated  said  goods  from  his  own  since 
their  arrival  in  Helena,  then  he  cannot  recover  for  said 
goods. 

12.  If  the  jury  believe,  from  the  evidence,  that  plaintiff 
has  released  the  defendant  Marvin  from  all  liability  on  the 
joint  indebtedness  sned  on,  then  the  defendant  Horn  is 
also  released  therefrom." 

W.  P.  Sanders,  for  appellant. 

The  denials  of  Horn  are  insufficient,  so  &r  as  they  relate 
to  his  individual  liability  for  the  partnership  account  sued 
on.    WhitweU  v.  Thomas,  9  Cal.  499. 

The  jury  found,  for  aught  we  know,  that  appellant  com- 
plied with  his  contract  fully ;  but  the  court  instructed  them 
that  this  was  not  enough.  After  the  arrival  of  the  goods  in 
Helena,  the  court  says  in  effect,  to  the  jury,  it  was  a  condi- 
tion precedent  to  a  Recovery  that  appellant  should  permit 
an  inspection ;  separate  goods  from  his  own ;  offer  to  deliver 
goods,  or  deliver  them.  No  one  of  these  conditions  was  a 
part  of  api)ellant's  contract,  nor  did  any  witness  so  state  or 
claim.    Instructions  4,  5,  6,  11. 

There  was  no  plea  of  payment,  nor  of  release  of  Marvin, 
but  the  court  instructed  the  jury  as  to  payments.  Instruc- 
tions 3,  10,  12. 

The  fifth  instruction  was  clearly  wrong.  The  court  mis- 
led the  jury  by  treating  the  part  of  the  case  for  money 
advanced  as  for  goods  sold  and  delivered,  and  talked  to  the 
jury  about  plaintiff's  recovery  for  the  St.  Louis  goods. 
Instruction  11. 

E.  W.  &  J.  K.  Toole,  for  respondent. 

If  a  special  agent  violates  his  instructions,  and  confuses 
his  goods  and  those  of  his  principal,  he  forfeits  his  commis- 
sion, and  is  liable  for  damages  for  such  disobedience  or  con- 
fusion. Every  doubtful  circumstatice  would  be  construed 
unfavorably  to  the  agent.  Story  on  Agency,  395.    An  agent 
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who  volimtarily  makes  advances  for  his  principal  cannot 
be  re-imbursed.    Story  on  Agency,  398. 

K  a  person  having  charge  of  another's  property  con- 
founds it  with  his  own,  so  that  it  cannot  be  distinguished, 
he  must  sufiEbr  the  inconveniences  thereof  and  pay  the  dam- 
ages therefor.    Hart  v.  Ten  Eyck^  2  Johns.  Ch.  108. 

An  agent  renders  himself  personally  liable  when  he  makes 
a  contract  without  any  authority.  Meech  v.  Smithy  7  Wend. 
315. 

An  agent  having  his  principal's  money  to  purchase  a  bill 
of  exchange  should  so  buy  the  same,  and  not  use  his  own 
credit  Hays  v.  8t<me^  7  Hill,  128 ;  SUme  v.  HaySy  3  Denio, 
676. 

Appellant  errs  in  assuming  that  the  money  was  laid  out 
for  Horn.  Pars,  on  Merc.  Law,  161 ;  Stone  v.  Hays^  3 
Denio,  676. 

The  jury  are  not  supposed  to  have  found  on  issues  not 
raised  by  the  pleadiDgs.  Oifford  v.  CarviU^  29  Cal.  689 ; 
BernaZ  v.  Gleimy  33  id.  669. 

Wabrek,  C.  J.  The  only  issue  raised  by  the  separate 
answer  of  Horn,  in  this  cause,  was  upon  the  allegation  of 
partnership  liabilities  of  the  defendants.  The  other  denials 
are  of  individual  indebtedness  or  liability  of  himself,  which 
is  not  alleged  in  the  complaint,  and  are  wholly  irrelevant 
and  immaterial.  The  instructions  given  by  the  court  upon 
other  matters  not  embraced  in  the  issue  were  calculated  to 
mislead  the  jury,  and  were  erroneous^ 

For  this  reason  the  judgment  is  reversed  and  the  cause 

remanded. 

Exceptions  stbstained 
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Borne,  respondent)  v.  Dttetphy  et  al.,  appellants. 

ItAXDUOBJ}  AND  TMSAjsT—distraifU  foT  rent  aupeneded.  Tho  oommon-Uw 
right  of  distraint  for  rent  is  not  applicable  to  tlie  condition  of  this  Terri- 
tory, and  has  been  superseded  by  the  statutory  remedies  which  have  been 
given  to  the  landlord. 

PBA^cncs— reoiei0  of  issues  of  Uno  in  defective  onstoer.  This  court  will  review 
on  appeal  an  issue  of  law  raised  by  a  demurrer  to  the  answer,  which  has 
been  waived  by  the  flUng  of  a  replication,  if  the  answer  is  def  eotive  in  mat- 
ters of  substance  which  cannot  be  cured  by  the  verdict. 

DucAoss— measure  o/, /or  distraining  rent  iUegdUy.  In  an  action  to  recover 
damages  for  the  wrongful  taking  and  conversion  of  money  by  another 
under  a  distress  warrant  for  rent  due  from  a  third  person,  the  party  is  en- 
titled to  recover  the  amount  that  was  so  talcen  and  converted,  with  legal 
Interest  for  its  detention,  and  ezemplaiy  damages. 

Damaoss—  awarding  of  exemplary — reddeseness.  Exemplary  damages  are  only 
given  when  a  willful  act  is  complained  of,  or  there  is  either  a  wanton  reck- 
lessness or  a  deliberate  intention  to  injure. 

"EtYiDKScm— exemplary  damages— mitigaiion—legai  advice.  In  a  suit  to 
recover  exemplary  damages,  a  party  can  prove,  as  a  mitigating  fact,  that  he 
had  acted  in  good  faXth.  under  the  advice  of  an  attorney. 

Pabthkbship— surviving  partner  can  recover  exemplary  damages -^evidence. 
A  surviving  partner  can  recover  exemplary  damages  for  the  wrongful  con- 
version of  partnership  property;  but  personal  matters  that  affect  only  the 
deceased  cannot  be  given  in  evidence,  although  they  might  have  been  prop- 
erly admitted  in  aggravation  of  the  damages  during  his  life-time. 

AppeaZ/rom  the  Third  District^  Lewis  and  Clarke  County. 

On  February  27,  1868,  Bohm  and  Aub  brongKt  this  snit 
against  Dunphy,  Bentley,  Armitage,  Morse  and  John  Doe 
to  recover  (26,000,  damages.  The  complaint  alleged  that 
the  defendants  entered  into  the  banking-house  of  plaintiffs 
in  Helena  on  February  26,  1868,  and  by  force  and  violence, 
willfully  and  wrongfully  took  and  carried  away  $2,000,  the 
property  of  plaintiffs,  and  that  they  detained  $1,936  of  said 
sum. 

Dunphy,  Bentley  and  Armitage  filed  their  answer  on 
March  7,  1868,  and  alleged  that  they  took  $1,936  on  certain 
premises  owned  by  Dunphy  and  Bentley,  on  a  portion  of 
which  plaintiffs  had  their  banking-house  ;  that  T.  P.  Ames 
had  used  and  occupied  the  same  as  a  tenant  of  Dunphy  and 
Bentley  ever  since  November  14, 1866,  and  owed  therefor  on 
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February  26,  1868,  $1,965  ;  that  Dunphy  and  Bentley,  with 
Armitage  as  their  bailiJBT,  entered  on  said  premises  and  took 
said  amount  ^^  justly  as  for  and  in  the  name  of  a  distress 
for  the  said  rent  so  due ; "  that  Dunphy  and  Bentley  during 
said  time  were  landlords  of  Ames  of  the  premises ;  and 
that  said  amount  remained  due. 

Morse  answered  on  March  6,  1868,  and  denied  every  alle- 
gation of  the  complaint. 

The  plaintiffs  then  filed  their  demurrer  to  the  answer  of 
Dunphy,  Bentley  and  Armitage  for  the  following  reasons : 
*'No.  1.  The  allegation  that  rent  was  due  defendants  from 
Thomas  P.  Ames  does  not  justify  defendants  in  robbing  the 
bank  of  plaintiffs.  No.  2.  There  is  no  allegation  in  said 
complaint  that  plaintiffs  are  tenants  of  Dunphy  and  Bent- 
ley, or  owe  them  rent.  No.  3.  Because  Dunphy  and  Bent- 
ley have  no  right  to  take  or  distrain  the  money  or  other 
property  of  the  plaintiffs  for  any  rent  that  may  be  due  them 
from  any  other  persons.  No.  4.  Because  under  the  laws  of 
Montana  Territory  there  is  no  provision  for  a  distress  for 
rent,  and  the  common-law  doctrine  of  distress  is  in  conflict 
with  the  statutes  of  this  Territory." 

The  demurrer  was  overruled  in  October,  1868,  by  the 
court,  MuNSON,  J.,  and  plaintiffs  excepted. 

On  October  29, 1868,  the  death  of  Aub  was  suggested,  and 
the  action  was  ordered  to  be  continued  in  the  name  of  the 
survivor  Bohm. 

The  plaintiffs  filed  their  replication  to  the  answer  of  Dun- 
phy, Bentley  and  Armitage  on  October  31, 1868,  and  denied 
the  allegations  thereof,  and  alleged  that  Bohm  and  Aub  on 
October  25,  1867,  rented  their  banking-house  from  Ames ; 
that  they  had  paid  Ames  the  rent  as  soon  as  it  was  due ; 
that  Dunphy  and  Bentley  were  never  the  landlords  of 
Bohm  and  Aub,  and  that  there  was  no  privity  between 
them ;  that  the  lease  from  Dunphy  and  Bentley  to  Ames 
expired,  and  Dunphy  and  Bentley  obtained  a  judgment  for 
the  recovery  of  said  premises  on  November  7,  1867,  under 
the  forcible  entry  and  detainer  law  of  Montana;  that  an 
appeal  was  taken  from  said  judgment,  which  was  pending 
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at  the  time  the  money  was  taken  from  plaintiffs;  that 
defendants  did  not  impound  said  property  so  taken,  as 
required  by  the  common  law  of  distraint ;  that  defendants 
converted  the  same  to  their  own  use,  and  plaintiffs  could 
not  replevy  it ;  and  that  defendants  did  not  comply  with 
said  law  of  distraint. 

The  distress  warftint  was  directed  to  Armitage,  and,  after 
reciting  that  Ames  owed  Dunphy  and  Bentley  $1,937.60  for 
the  rent  of  the  premises,  concluded  as  follows : 

"Now,  therefore,  you  are  commanded  to  enter  upon  the 
said  premises  above  described,  and  make  distress  according 
to  law  upon  any  personal  property,  money  or  effects  which 
you  may  find  upon  the  premises  aforesaid,  and,  if  the 
money  is  not  paid,  that  you  make  sale  according  to  law. 

"  In  witness  whereof  we  have  subscribed  this  warrant  this 

22d  day  of  February,  A.  D.  1868. 

"E.  M.  DUNPHY, 

"D.  A.  BENTLEY." 

The  following  return  was  indorsed  on  this  warrant : 

"Helena,  February  26,  1868. 

"  In  pursuance  of  the  within  direction  I  entered  upon  the 
premises  within  named,  and  distrained  upon  nineteen  hun- 
dred and  thirty-five  dollars  ($1,936.00),  and  delivered  the 

same  to  Dunphy  &  Bentley. 

«J.  ARMITAGE." 

The  action  was  tried  in  July,  1870,  before  Symes,  J.,  and 
the  jury  returned  a  verdict  for  plaintiffs. 

The  eighth  instruction  given  by  the  court  was  as  follows : 
"The  feet  that  the  defendants  acted  under  advice  of  coun- 
sel can  have  no  force  in  the  case.  If  you  believe,  from  the 
evidence,  that  it  was  the  intention  and  purpose  of  defend- 
ants to  take  said  money  and  appropriate  it  to  the  payment 
of  their  debt  from  Ames  to  Dunphy  and  Bentley,  and  not 
to  hold  it  and  give  the  plaintiffs  an  opportunity  to  replevy 
the  same,  the  law  implies  that  such  act  was  willful,  and  you 
may  find  such  exemplary  damages  as  you  consider  just." 

The  other  fex5ts  appear  in  th6  opinion. 
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Chitmasebo  ft  Chadwiok,  for  apx>ellants. 

By  the  common  law  all  movable  goods  and  chattels  which 
might  be  found  upon  the  premises,  whether  the  goods  of  the 
tenant,  under-tenant  or  other  person,  might  be  taken  as  a 
distress  for  rent.  All  the  evidence  introduced  on  the  ques- 
tions relating  to  respondent  renting  the  premises  from  Ames, 
and  that  of  privity  between  api)ellant8  and  respondent,  was 
immaterial,  and  tended  to  mislead  the  jury  from  the  true 
issues.  Taylor  on.  L.  ft  T.,  §  683;  Sott  v.  Johnsorij 
14  Johns.  425 ;  Spencer  v.  McQo^en^  13  Wend.  256 ;  1 
Smith's  Lead.  Cas.  534,  535. 

The  case  of  Dunphy  and  BervUey  v.  Ames  had  been 
appealed  to  the  district  court.  Under  our  statute  there 
must  be  a  trial  de  novo;  the  whole  case  is  left  to  stand  on 
the  pleadings  only.  The  answer  of  Ames  shows  a  continu- 
ing tenancy.  The  court  erred  in  allowing  the  proceedings 
in  tl^s  case  to  be  introduced  in  evidence. 

The  English  courts  hold  that  money,  if  it  can  be  identified, 
is  the  subject  of  distress.  The  property  in  controversy  is 
national  currency,  and  each  bill  was  numbered  and  lettered 
and  could  be  identified. 

Our  statutes  provide  expressly  that  the  common  law  of 
England,  so  far  as  it  is  applicable  and  of  a  general  nature, 
shall  be  the  law,  etc.    Acts  1865,  356. 

The  acts  of  the  States,  adopting  the  common  law,  fix  the 
date  of  its  existence,  and  generally  adopt  it  as  it  existed 
when  the  acts  were  passed.  Our  courts  have  decided  that 
the  statutes  of  England,  in  amendment  of  the  common  law, 
are  a  part  of  it.  1  Kent's  Com.  522--524 ;  Patterson  v. 
Winny  5  Pet.  241. 

The  act  11  G^eorge  II,  ch.  19,  changes  what  had  been  pre- 
viously held  to  be  the  law,  and  declares :  "That  when  the 
distress  is  for  rent,  an  irregularity  or  unlawful  act  subse- 
quently done  by  a  party  shall  not  render  him  a  trespasser 
ab  initio;  but  the  party  aggrieved  by  such  unlawful  act 
may  recover  for  the  damages  sustained  by  such  act.'* 
Sackrider  v.  McDonald,  10  Johns.  264. 
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The  impounding  of  property  taken  as  a  distress,  was  for 
the  purpose  of  keeping  it  safely.  It  was  to  be  kept  as  a 
pledge ;  but  a  change  was  made  by  statute  61  Henry  III, 
authorizing  a  sale  in  fifteen  days.  3  Kent's  Com.  474.  If 
the  property  was  not  replevied  in  five  days,  the  landlord 
had  a  right  to  sell.    Stat.  Wm.  &  M.,  ch.  6 ;  8  Anne,  ch.  14. 

Respondents,  on  February  27th,  commenced  their  action 
of  trespass.  On  the  29th  they  commenced  their  action 
of  replevin,  and  subsequently  dismissed  it.  Respondents 
elected  to  bring  trespass,  and  waived  their  right  to  re- 
plevin. 

The  court  erred  in  its  instructions  on  the  question  of 
exemplary  damages.  A  mere  willful  and  wrongful  taking 
of  property  does  not  authorize  a  verdict  for  exemplary 
damages.  Either  malice,  violence,  oppression  or  wanton 
recklessness  must  mingle  in  the  controversy.  Kennedy  v. 
N.  M.  R.  R.  Go,,  36  Mo.  351 ;  Honeseifer  v.  Sliabte,  ^1  id. 
243 ;  Freidenheit  v.  Edrrwridson^  36  id.  226.  When  a 
party  acts  under  the  advice  of  counsel,  it  does  away  with 
the  presumption  of  malice,  and  vindictive  damages  are  not 
proper.  Sedgw.  onDam.  460(marg.);  TTiompsonv.Mussey, 
3  Greenl.  305 ;  Stone  v.  Swift,  4  Pick.  393 ;  Blunt  v.  lAtlZey 
3  Mason,  102 ;  CommonweaUh  v.  Bradford,  9  Mete.  268. 

The  only  damages  recoverable  in  this  case  would  be  the 
money  taken  with  interest.  Sedgw.  on  Dam.  550-553  (476 
marg.).    No  special  damages  were  claimed  or  proved. 

The  money  taken  was  the  property  of  Bohm  &  Aub.  On 
the  death  of  Aub  the  partnership  was  dissolved.  The  dam- 
ages sworn  to  was  the  loss  of  the  use  of  the  money  of  the 
partnership  to  the  partnership,  which  was  not  in  existence. 
The  administrator  should  have  been  made  a  party. 

The  rule  ^^ actio  personalis  moritur  cum  persona^^  is 
applicable.  Broom's  Leg.  Max.  613 ;  1  Bouv.  Law  Die.  64. 
In  an  action  by  personal  representatives  of  a  decedent,  in 
resi)ect  of  an  injury  to  the  personal  estate  of  the  decedent, 
the  damages  must  be  measured  by  the  injury,  and  exem- 
plary damages  cannot  be  recovered.  Sedgw.  on  Dam.  467 
(marg). 

Vol.  L— 43. 
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E.  W.  &  J.  K.  Toole,  for  respondent. 

There  is  but  one  form  of  action  for  the  enforcement  of  a 
right  or  redress  of  a  wrong.  Prac.  Act,  §  1.  Distraint  was 
the  only  remedy  of  the  landlord  at  common  law.  He  could 
not  recover  in  debt  or  ejectment  during  tenancy,  nor  dis- 
train for  an  uncertain  demand.  1  Coke  on  lit.  95,  a;  Tay- 
lor on  L.  &  T.  664. 

The  statute  gives  new  rights  and  remedies :  forcible  or 
unlawful  detainer,  assumpsit,  contract  and  attachment. 
Taylor  on  L.  &  T.  626 ;  Menwick  v.  Morris^  7  Hill, 
675 ;  Stafford  v.  Ingersoll^  3  Hill,  38.  The  appellants'  de- 
mand wa^  for  so  many  dollars,  and  they  took  twenty-five 
per  cent  more  than  was  due. 

The  authorities  cited  by  appellant,  as  to  proceedings 
under  distress  for  rent,  are  under  statute,  and  not  common 
law.  Smith  v.  Stewart^  6  Jol^ns.  48.  The  relation  of  land- 
lord and  tenant  must  exist  at  the  time  of  the  distress.  No- 
tice to  quit,  suit  for  possession,  appearance  and  judgment 
treats  tenants  as  trespassers.  2  Coke  on  Lit.  144  ;  Taylor  on 
L.  &  T.  §§  488, 664,  565.  At  the  time  of  the  distress  the  ten- 
ant must  be  rightfully  in  possession  and  the  landlord  have 
a  right  to  distrain.  Respondent  was  a  sub-tenant,  had  paid 
his  rent  anti  was  not  liable  for  rent.  K  liable  to  have  prop- 
erty taken  upon  a  distress,  it  should  have  been  impounded. 
Bain  v.  Clark,  10  Johns.  424 ;  1  Smith's  Lead.  Cas.  219-221 ; 
1  Coke  on  Lit.  152,  230 ;  2  Pars,  on  Cont.  481. 

Appellants  did  not  impound  the  money,  but  converted  it 
to  their  own  use  and  destroyed  its  identity. 

We  have  adopted  the  common  law  of  England  applicable 
to  this  country.  The  right  of  distress  for  rent  is  inconsistent 
with  the  genius  of  our  government  and  the  rights  and  reme- 
dies afforded  by  law. 

The  sub-tenant  never  attorned  to  the  landlord  for  rent  and 
was  not  in  arrears  for  rent.  There  is  a  difference  between 
the  right  of  a  landlord  to  distrain  for  rent  the  property  of 
persons  not  liable  therefor  found  on  the  premises,  and  a 
conversion  of  that  property  by  which  claimant  was  deprived 
of  his  writ  of  replevin. 
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The  right  of  action  survives  in  this  case.  The  action  is 
not  for  damage  to  character,  feelings  or  person,  but  a  tor- 
tious trespass  upon  the  property  of  respondents,  who  were 
X)artners.  Barb,  on  Parties,  158, 167 ;  Sedgw.  on  Dam.  372, 
4lf3,  548. 

Wabben,  C.  J.  This  action  is  brought  to  recover  dam- 
ages for  the  wrongful  taking  and  conversion  by  defendants 
of  $1,935  in  treasury  notes  of  the  United  States  and  national 
bank  notes,  the  property  of  the  partnership  firm  of  Bohm 
&  Aub. 

The  joint  answer  of  Dunphy,  Bentley  and  Armitage,  by 
pregnant  negatives,  admits  the  taking  of  the  money,  and  as 
new  matter  justifies  it  as  having  been  done  under  a  distress 
warrant  for  rent  due  defendants,  Dunphy  and  Bentley,  un- 
der a  lease  from  them  to  one  Ames,  of  certain  premises, 
upon  which  the  money  in  question  was  found,  and  from 
which  it  was  taken.  A  demurrer  was  interposed  to  this  an- 
swer, which  was  overruled,  and  afterward  a  replication  was 
filed  by  plaintiff  Bohm.  Aub,  the  other  partner,  having 
died  after  the  commencement  of  the  suit,  and  the  cause  pro- 
ceeding by  leave  of  the  court  in  the  name  of  the  survivor. 
The  cause  was  tried  by  jury,  who  found  a  general  verdict 
for  plaintiff  for  $3,397.25,  upon  which  judgment  was  ren- 
dered against  defendants  Dunphy,  Bentley  and  Armitage. 
Defendant  Morse,  who  answered  separately,  not  being  in- 
cluded in  the  judgment.  A  motion  for  a  new  trial  was  made 
and  overruled,  from  which  order,  and  from  the  judgment, 
defendants  appeal. 

With  the  view  we  take  of  this  case  it  will  be  necessary  to 
notice  but  few  of  the  errors  assigned.  Upon  the  authorities 
cited  in  the  exhaustive  brief  of  appellants  and  that  of  the 
respondent,  we  are  of  opinion  that  the  common-law  right 
of  distress  for  rent  conflicts  with  the  spirit  of  the  legislation 
of  this  Territory,  and  is  inapplicable  to  our  condition.  The 
statutory  remedies  given  to  the  landlord  by  attachment,  and 
for  detainer  of  leased  premises,  supersede  the  right  of  dis- 
traint for  rent,  which  had  its  origin  in  the  feudal  relations. 
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and  was  the  only  means  at  common  law  to  enforce  payment 
of  rent  due.  In  all  of  the  States  in  which  the  right  is  rec- 
ognized in  this  country  the  legislatures  have  regulated  the 
manner  of  its  exercise  and  provided  means  for  its  execu- 
tion, and  the  harshness  and  rigor  incident  to  its  origin  have 
been  mitigated.  We  have  precedents  in  several  States  where, 
as  here,  the  common  law,  so  far  as  applicable,  has  been 
expressly  adopted,  for  holding  that  the  right  of  distraint  for 
rent,  even  as  modified  by  the  acts  of  parliament  cited  by 
appellant  in  aid  of  it,  is  inconsistent  with  our  institutions, 
and  that  it  is  peculiarly  inapplicable  here.  Appellant 
claims  that,  inasmuch  as  the  plaintiff  did  not  abide  his  de- 
murrer to  the  answer,  but  filed  a  replication,  his  demurrer 
was  thereby  waived,  and  the  issue  of  law  thereby  raised 
cannot  be  reviewed  on  this  appeal.  This  would  be  true  if 
the  answer  was  defective  only  in  form  or  in  such  matter 
as  could  be  cured  by  a  verdict,  but  it  is  our  duty,  in  review- 
ing the  errors  assigned  on  an  appeal,  to  review  the  entire 
record  in  respect  to  the  matter  assigned  as  error.  The  an- 
swer here  purports  to  make  a  full  defense  by  way.  of  con- 
fession and  avoidance,  no  replication  was  necessary,  and  the 
matter  in  avoidance  being  insufficient  in  substance  for  that 
purpose,  to  that  extent  an  immaterial  issue  was  formed 
which  was  wholly  incapable  of  being  tried,  and  no  ruling 
of  the  court,  or  verdict  of  a  jury,  could  give  it  validity. 
Had  the  verdict  been  for  defendants,  the  plaintiff  was  enti- 
tled to  a  judgment  Twn  obstante  veredicto.  All  that  remained 
under  the  pleadings  was  the  question  of  damages,  which 
might  properly  have  been  assessed  by  jury.  We  are  of 
opinion  that,  upon  assessment  of  the  damages,  the  facts 
alleged  in  the  answer  might,  perhaps,  have  been  given  in 
evidence  as  a  partial  defense  in  mitigation  of  damages,  even 
if  not  pleaded  at  all,  but  certainly  were  proper  for  the  con- 
sideration of  the  jury  when  pleaded  for  that  purpose,  al- 
though not  good  as  a  full  defense  to  the  action. 

In  reference,  then,  to  the  measure  of  damages,  the  only 
thing  before  the  jury.    The  complaint  does  not  allege  spe- 
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cial  damages  and  none  were  provable  under  it  as  snch. 
The  plaintiff  could  only  recover  such  damages  as  directly 
and  necessarily  resulted  from  the  act  complained  of,  which 
would  be  the  amount  wrongfully  taken,  with  legal  interest 
for  its  detention,  and  such  exemplary  damages  as  the  jury 
might  give  under  proper  instructions  of  the  court,  and 
within  reason,  under  all  the  circumstances  proven. 

In  this  view  all  the  instructions  relative  to  the  right  and 
manner  of  distress  are  immaterial,  except  in  so  far  as  they 
might  have  misled  the  jury,  which  appellant  does  not 
claim. 

The  real  error  assigned,  which  is  all  we  are  to  review, 
consists  in  the  instructions  upon  the  subject  of  exemplary 
damages.  These  are  only  given  where  the  act  complained 
of  is  willful,  or  there  is  either  wanton  recklessness  or  a  de- 
liberate intention  to  injure,  and  the  court  below  erred  in 
instructing  the  jury  upon  this  subject  that  the  fact  that 
defendants  acted  under  the  advice  of  counsel  could  have  no 
force.  It  is  well  settled  that  such  fact,  if  in  good  faith,  is 
proper  for  the  consideration  of  the  jury  in  connection  with 
the  question  of  exemplary  damages,  which  have  for  their 
foundation  the  animus  and  circumstances  attending  the  act 
It  appears  from  the  evidence  that  the  defendants  in  this 
case  acted  under  the  advice  of  an  attorney  whose  recognized 
experience  and  abilities  gave  weight  to  Ms  opinion  upon  a 
controverted  question  of  law,  which  might  well  have  com- 
manded the  confidence  of  defendants,  and  this  fact  should 
have  gone  to  the  jury  for  their  consideration. 

Regarding  this  action  as  prosecuted  by  Bohm  as  sur- 
viving partner  to  recover  damages  for  the  conversion  of 
partnership  property,  we  hold  that  it  survived  the  death  of 
Aub  to  the  extent  of  such  recovery,  and  that  exemplary 
damages,  being  punitory  in  their  nature,  might  also  be  recov- 
ered at  the  suit  of  the  survivor,  although  matters  personal 
in  their  nature  to  the  deceased,  which  in  his  life-time  might 
have  been  given  in  evidence  in  aggravation  of  damages, 
were  improperly  admitted. 
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342  Black  v.  Appolonio.  [Jan.  T., 

For  the  errors  in  relation  to  the  assessment  of  the  dam- 
ages contained  in  the  instructions  the  cause  is  reversed  and 
remanded  for  a  new  trial  in  accordance  with  the  principles 
of  this  opinion. 

jExceptions  sustained. 


ig  i33[  Black,  respondent,  v.  Appolokio  et  al.,  appellants. 

I    1    342 

'  24      79 

I    1  Bit  Practice— continuance— <fiMgcnc6  —  (^(^Wavit  and  facta  considered.    The  ro- 

'        ^  f  usal  of  the  court  below>to  grant  a  oontinaance  will  not  be  reviewed  if  there 

A      ^  has  not  been  a  gross  abuse  of  discretion.    In  determining  what  diligence 

I- •  has  been  used  to  obtain  evidence,  the  court  must  consider  not  only  the  af&r- 

II      3^  davit  for  a  continuance,  but  facts  within  its  judicial  knowledge  of  the  con- 

J  dition  of  the  country  and  means  of  communication. 

Case  aftibkbd— mechanic's  lien.  The  case  of  Mason  v.  Germain,  ante,  p.  363, 
deciding  that  the  lien  of  a  mechanic  is  not  destroyed,  if  the  court  finds 
that  the  party  has  claimed,  without  fraud,  more  than  he  was  entitled  to, 
affirmed. 

Statutory  CONSTRUCTION  —  law  relating  to  mechanics'  liens -—remedial.  The 
act  **  securing  liens  to  mechanics  and  others  "  should  be  strictly  followed, 
but  it  is  a  remedial  statute  and  should  be  liberally  construed. 

Statutory  construction  —  '*jiist  and  true  cujcount"  Under  the  act  "  secui^ 
ing  liens  to  mechanics  and  others,*'  the  words,  **a  just  and  true  account,'' 
do  not  mean  the  exact  account  for  which  judgment  may  be  entered,  but 
an  honest  statement  of  the  account  by  the  party  claiming  the  lien. 

Statutory  construction— mechanics'  liens — implied  contract  Under  tbo 
act  "  securing  liens  to  mechanics  and  others"  a  mechanic  is  entitled  to  his 
lien  for  the  payment  of  his  services,  which  have  been  performed  under  an 
implied  contract. 

Hoffman  v.  Waxton  doubted.  JSqffman  v.  Walton,  36  Mo.  613,  gives  too  strict 
a  construction  to  the  statute  securing  liens  to  mechanics. 

Appeal  from  the  Third  District^  Lewis  and  darke  County. 

Black  brought  this  action  in  May,  1870,  to  recover 
$719.60  and  interest,  and  have  the  same  decreed  a  lien  on  the 
''  Walla  Walla  Hotel."  The  Uen  set  forth  in  the  complaint 
was  as  follows:  "Know  all  men  by  these  presents  that, 
under  an  agreement  with  Joseph  Appolonio,  the  owner  of 
the  premises  (description  omitted  by  reporter),  the  under- 
signed has  performed  labor  and  furnished  materials  in  and 


Digitized  by 


Google 


1871.]  BitAOK  V.  Appolonio.  343 

about  (description) :  That  said  materials  were  furnished  and 
labor  performed  (time  omitted  by  reporter):  That  the 
amount  due  thereof,  and  for  which  the  undersigned  claims 
a  lien,  is  the  sum  of  seven  hundred  and  nineteen  -f^  dol- 
lars, over  and  above  all  payments  and  set-offs. 

"I,  the  undersigned,  Joseph  Black,  do  hereby  make 
known  my  intention  to  hold  a  lien  upon  the  above  described 
premises  *  *  *  for  the  said  sum  of  $7193*^  and  interest 
thereon    *    *    *    ." 

In  the  aflEidavit,  Black  swears  that  the  foregoing  notice 
"is  true  in  all  respects,  and  contains  a  just  and  true  ac- 
count of  the  demand  due  him,  after  deducting  all  proper 
credits  and  offsets." 

Appolonio  foiled  to  appear  and  answer.  The  other  de* 
fendants,  Higgins,  Hagadom  and  Woolman,  who  had  a 
mortgage  on  the  premises  from  Appolonio,  answered  and 
denied  all  the  material  aU^gations  of  the  complaint,  and 
claimed  that  their  mortgage  was  a  prior  lien  to  the  pre- 
tended lien  of  Black. 

In  July,  1870,  the  cause  was  continued,  on  the  applica- 
tion of  Higgins,  Hagadom  and  Woolman,  to  procure  the 
depositions  of  Appolonio  and  one  Rafferty.  In  October, 
1870,  another  application  was  made  by  the  same  defendants 
for  a  continuance  to  enable  them  to  obtain  the  same  deposi- 
tions. The  affidavit  alleged  that  Rafferty  and  Appolonio 
were  near  Cedar  creek,  in  Montana,  about  two  hundred 
miles  from  Helena,  and  that  the  defendants  had  written  let- 
ters and  made  inquiries  to  ascertain  their  whereabouts  before 
the  term  commenced. 

This  motion  for  a  continuance  was  overruled,  and  defend- 
ants excepted.  The  cause  was  then  tried  by  the  court, 
Symes,  J.,  who  entered  a  judgment  for  Black  for  $719.50, 
and  a  decree  for  the  sale  ojf  the  premises  to  secure  the  pay- 
ment of  $600  of  said  judgment. 

The  motion  for  a  new  trial  was  overruled  by  the  court, 
Symes,  J.,  and  defendants,  Higgins,  Hagadorn  and  Wool- 
man,  appealed. 
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J.  J.  Williams  and  Chumasero  &  Chadwick,  for  appel- 
lants. 

The  affidavits  for  a  continuance  showed  a  proper  cause 
therefor.    Civ.  Prac.  Act,  §  158. 

The  respondent  did  not  comply  with  the  law  securing 
liens  to  mechanics.  He  did  not  file  with  the  county  recorder 
a  just  and  true  account  of  his  demand,  after  allowing  all 
credits.  Acts  1865,  333,  §  6.  This  law  is  in  derogation  of 
the  common  law  and  must  be  strictly  complied  with  by 
those  who  seek  its  benefits.  It  must  be  strictly  construed. 
Houck  on  Liens,  §  70  ;  Brady  v.  Anderson^  24  HI.  112. 

Respondent  filed  his  notice  of  lien  and  account  in  gross. 
The  bill  of  items,  that  was  furnished  to  appellants  after  this 
suit  was  brought,  showed  that  respondent  included  in  his 
notice  of  lien  the  use  of  a  shop  and  tools  for  some  of  the 
workmen.  He  can  only  have  a  lien  for  "  work  and  labor 
done  and  performed  upon  or  for  materials,  machinery  and 
fixtures  for  building,"  etc.  Acts  1863,  332,  §  1.  The  ac- 
count required  to  be  filed  must  be  confined  to  those  specific 
items.  Any  thing  beyond  these  is  fraudulent  and  invalidates 
the  whole  claim  for  a  lien.     Houck  on  liens,  §  210. 

If  the  account  filed  and  proven  is  combined  with  other 
charges,  for  which  no  lien  in  given,  so  that  it  cannot  be 
ascertained  from  the  account  filed  how  much  of  the  gross 
charge  is  a  lien,  the  whole  benefit  of  the  act  is  lost.  Edgar 
V.  Salisbury^  17  Mo.  271. 

Lawrence  &  Hedges,  lor  respondent 

Appellants  showed  no  diligence  to  obtain  testimony  of 
Appolonio  and  Rafferty.  Their  affidavit  shows  that  they 
made  arrangements  with  them  to  attend  as  witnesses^  after 
the  suit  was  commenced,  and  that  Appolonio  and  Rafferty 
have  not  been  beyond  the  reach  of  a  subpoena.  No  sub- 
poena was  issued. 

No  exception  was  taken  to  the  finding  of  the  court  below. 
Civ.  Prac.  Act,  §  180.  No  objection  was  made  to  the  intro- 
duction of  the  lien  in  evidence. 
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Knowles,  J.  This  is  an  action  to  enforce  a  mechanic's 
lien  against  the  Walla  Walla  Hotel,  in  the  town  of  Helena, 
for  work  and  labor  done  thereon  in  the  erection  of  the  same. 

Judgment  was  given  by  the  court  below  against  Appo- 
lonio for  $719,  and  a  lien  was  awarded  against  the  said 
property  for  the  sum  of  $600. 

The  first  error  assigned  is  the  refusal  of  the  court  below 
to  grant  a  continuance  on  the  affidavits  filed  and  presented 
in  the  record. 

The  refusing  or  granting  a  continuance  rests  in  the  sound 
discretion  of  the  court  to  whom  the  application  is  made. 
11  Cal.  21 ;  23  id.  166. 

This  court  cannot  review  this  discretion,  unless  it  was 
grossly  abused.  The  court,  as  appears  of  record,  upon  the 
application  of  appellant,  granted  a  continuance  for  one 
term  for  the  purpose  of  allowing  appellants  to  procure  the 
testimony  of  the  very  witnesses  named  in  this  application. 
One  of  these  witnesses,  and  the  most  important  in  the  case, 
as  appears  by  the  decree,  had  been  duly  served  with  sum- 
mons in  this  case,  and  had  made  default,  and  in  law  con- 
fessed the  allegations  of  the  complaint.  A  court,  in  pass- 
ing upon  a  motion  for  continuance,  is  not  confined  to  the 
statements  in  the  affidavit,  but  can  take  into  consideration 
those  facta  which  are  within  his  judicial  knowledge  con- 
cerning the  condition  of  the  country  and  the  means  of  com- 
munication in  determining  whether  due  diligence  has  been 
used.  Taking  all  these  matters  into  consideration  wo^  can 
find  no  abuse  of  discretion. 

The  second  point  made  by  appellants  is,  that  the  lien 
should  be  set  aside,  for  the  reason  that  respondent  claimed 
a  lien  for  a  greater  amount  than  the  court  below  found  he 
was  entitled  to. 

This  court  held,  in  the  case  of  Mason  &  Duke  v.  Oer- 
maine^  that  a  claim  for  a  lien  for  a  greater  amount  than  a 
party  shows  himself  entitled  to  would  not  vitiate  the  lien, 
if  the  same  was  unaccompanied  by  any  fraud.  This  court 
cannot  infer  fraud  from  the  facts  presented  in  this  record. 
The  mere  fact  that  an  excess  was  claimed  as  a  lien  over 
Vol.  I.— 44. 
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what  the  court  found  the  respondent  entitled  to  is  not 
sufficient. 

The  case  of  Edgar  v.  Salisbury^  17  Mo.  271,  is  not  in 
point.  The  question  of  fraud  was  not  presented  in  that 
case.  All  that  the  court  then  decided  was,  that  where  it 
appears  on  the  face  of  the  pleadings  that  a  party  has 
claimed  a  lien  for  services  for  which  the  law  gives  no  lien 
in  the  same  notice  for  a  lien  for  services  for  which  the  law 
does  give  a  lien,  and  in  the  notice  of  lien  an  amount  is 
claimed  in  solidoy  and  no  items  specifying  the  amount  due 
for  each  servi9e  on  demurrer,  the  court  wiU  give  judgment 
for  defendant,  for  the  reason  that  it  cannot  separate  the 
amount,  and  tell  what  is  a  valid  lien  and  what  not. 

It  appears  from  the  cases  cited  in  Houck  on  Liens,  that 
there  is  some  conflict  of  opinion  upon  this  point.  While 
we  are  fully  aware  that  the  statute,  giving  mechanics  and 
others  liens,  is  in  derogation  of  common  law,  and  provides 
an  extraordinary  remedy,  yet  it  is  a  remedial  statute,  and 
should  be  so  construed  as  to  further  the  object  intended. 
Under  our  statute  a  mechanic  can  claim  a  lien  for  services 
under  an  implied  contract.  If  the  strict  construction 
claimed  is  to  prevail,  then,  should  a  mechanic  fail  to  deter- 
mine the  exact  amount  a  court  or  jury,  under  the  testimony, 
might  find  his  services  to  be  reasonably  worth,  his  lien 
would  fail.  It  appears  to  us  that  all  our  statute  requires 
is,  that  a  person  wishing  to  avail  himself  of  the  benefits  of 
it  should  honestly  state  his  account.  The  term,  *' just  and 
true  account,"  does  not  necessarily  imply  more  than  this. 
Neither  does  "a  just  or  true  account"  imply,  necessarily, 
the  exact  account  a  jury  or  court  might  find  due  under  the 
contract.  The  case  of  Hoffman  et  al,  v.  Walton  et  al.y 
cited  in  Houck  on  Liens,  as  a  case  decided  in  Missouri, 
gives  too  strict  a  construction  of  a  statute  similar  to  ours. 
In  the  case  of  implied  contracts  it  would  make  it  useless, 
and  afford  no  relief  to  those  it  was  intended  to.  If  a 
mechanic  should  make  a  mistake  in  addition,  and  claim 
one  dollar  more  than  he  was  entitled  to,  this  would  vitiate  his 
lien.    The  definition  of  "just  and  true  account,"  it  decides, 
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in  eflTect,  to  be  an  exact  acconnt.  Considering  the  character 
of  this  statute,  securing  to  mechanics  and  others  liens,  and 
the  class  of  community  intended  to  be  protected  by  it,  this 
construction  of  the  statute  may  be  said  to  stick  in  the  bark. 
Houck  on  Liens  says, "  that  in  States  where  a  lien  is  given  on 
an  implied  contract,  it  would  be  doubtful  whether  so  strict 
a  construction  would  be  given  as  in  Missouri."  We  can  see 
no  difference  in  principle  in  the  construction  of  the  statute, 
whether  the  claim  for  a  lien  was  on  an  express  or  implied 
contract  Such  a  statute  should  be  strictly  pursued,  While 
it  should  be  liberally  construed. 

The  court  below  found  no  fraud  on  the  part  of  the 
respondent. 

Judgment  of  the  court  below  affirmed. 

Judgijfiefni  affirmed. 


Travis  et  al.,  respondents,  t?.  McCormick,  appellant.* 

Pbacticb— conjKcfiny  evidence.  The  judgmeut  of  the  coart  below  will  not 
be  reversed  if  the  evidence  is  conflicting. 

MoRTOAOBE— pcr«onai  property— issue  of  diligence.  It  is  a  mixed  question 
of  law  and  fact  to  determine  the  issue  respecting  the  use  of  due  diligence 
by  the  mortgagee  of  personal  property  to  obtain  possession  of  the  same. 

MoBTOAQBB — diligence — possession  of  property.  The  mortgagee  of  personal 
property,  who  makes  no  effort  to  obtain  the  possession  thereof,  within  a 
mouth  after  the  maturity  of  his  debt,  does  not  use  the  diligence  that  is 
required  by  law. 

AppeaZfrom  the  Third  District^  Lewis  and  Clarke  County. 

The  facts  appear  in  the  opinion  and  the  report  of  the  case 
at  the  January  term,  1870  {an^y  148).  The  action  was  tried 
by  the  court,  Symes,  J. 

Chtjmasero  &  Chadwiok,  for  appellant. 


t  Case  affirmed.   Travis  v.  McGormiekt  anU^  148,  affirmed. 
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W.  F.  Sanders  and  J.  J.  Williams,  for  respondents. 

The  only  question  presented  is,  the  suflBciency  of  the  dili- 
gence nsed  by  respondents  to  secure  the  possession  of  the 
mortgaged  property.  The  statement  that  in  Illinois  a 
mortgagee  should  not  delay  one  or  two  days  is  an  illustra- 
tion and  not  the  assertion  of  a  principle.  Silence  might 
sometimes  be  wiser  diligence  than  many  inquiries.  Travel 
might  sometimes  not  be  diligeilce.  No  general  rule  can  be 
established.  The  situation  of  the  parties  and  the  facilities 
of  intercourse  must  be  considered.  Heed  v.  JSames,  19  lU. 
694 ;  Cass  v.  PerJcins,  23  HI.  383. 

K  the  facilities  for  finding  the  property  were  poor,  and 
for  hiding  it  absolutely  good,  if  legal  proceedings  were  of 
no  probable  avail,  the  length  of  time  making  due  diligence 
would  be  modified.  The  court  below  found  that  due  dili- 
gence had  been  used.  Appellant  asks  that  this  finding  of 
fact  be  reversed.  Respondents  claim  that  there  should  be 
a  rehearing  on  the  ruling  in  this  case,  at  the  January  term, 
1870. 

Symes,  J.  This  was  an  action  for  the  possession  of  per- 
sonal property.  The  plaintiffs  below  claimed  the  possession 
of  the  horse  in  dispute,  under  a  chattel  mortgage  executed 
to  them  by  the  vendors  of  defendant,  who  claimed  tlie  horse 
as  an  innocent  purchaser  after  the  debt  the  mortgage  was 
executed  to  secure  had  become  due,  and  contending  that  the 
plaintiff  did  not  take  possession  of  the  horse  or  use  due 
diligence  to  obtain  possession  after  the  debt  became  due. 

The  case  was  tried  before  the  court  below,  and  judgment 
rendered  for  plaintiffs.  Motion  for  new  trial  overruled,  and 
appeal  taken  from  judgment  and  order  refusing  new  trial. 

The  only  question  presented  in  the  case  is,  did  the 
respondent  use  such  diligence  as  the  law  requires,  or  due 
diligence  in  endeavoring  to  obtain  possession  of  the  horse, 
when  the  condition  of  the  mortgage  became  absolute.  Sec- 
tion 3  of  our  chattel  mortgage  law  provides  that  the  prop- 
erty may  remain  in  the  possession  of  the  mortgagor  until 
the  mortgage  becomes  due,  if  it  is  specified  in  the  mortgage. 
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This  c6tirt  decided  in  this  case  when  brought  here,  on 
the  order  of  the  court  below,  sustaining  a  demurrer  to  the 
answer,  that  the  property  could  remain  with  the  mortgagor 
no  longer  than  the  time  when  the  condition  of  the  mortgage 
became  absolute,  and  that  the  mortgagor  must  use  due 
diligence  to  obtain  possession  of  the  property  immediately 
after,  and  referred  to  decisions  in  the  State  of  Illinois  to 
sustain  the  position. 

When  there  is  a  conflict  of  evidence,  this  court  will  pre- 
sume the  findings  of  the  court  below  correct,  and  will  not 
disturb  the  judgment,  although  it  appears  to  be  against  the 
weight  of  evidence  as  shown  in  the  statement 

But  in  this  case  the  question  of  diligence  is  a  mixed 
question  of  law  and  fact,  and  there  being  no  conflict,  but 
the  case  resting  entirely  on  the  testimony  of  the  plaintiff, 
we  must  see  if  his  testimony,  as  it  appears  in  the  statement 
on  motion  for  new  trial,  constitutes,  in  law,  such  diligence 
as  the  mortgagor  is  bound  to  use  as  against  innocent  pur- 
chasers, after  the  mortgage  becomes  due,  to  obtain  posses- 
sion of  the  property. 

Plaintiff,  Travis,  testified  that  when  his  book-keeper  noti- 
fied him  the  note  was  due,  he  inquired  of  several  persons 
as  to  where  the  horse  was ;  that  he  did  not  remember  who 
any  of  them  were ;  that  the  horse  was  somewhere  about 
Helena ;  that  he  inquired  of  a  man  who  had  cattle  on  the 
Missouri  river;  did  not  recollect  when  the  note  became 
due ;  inquired  of  persons  who  knew  mortgagor,  and  was 
informed  he  had  gone  to  the  Musselshell;  supposed  the 
horse  was  on  the  Missouri  river,  and  inquired  of  a  man 
living  there ;  that  this  was  all  the  search  he  made.  Saw 
horse  before  the  note  became  due,  but  not  after,  until  I  saw 
him  in  possession  of  defendant ;  never  went  out  to  make 
search;  did  not  know  how  long  after  note  became  due 
before  I  made  inquiry.  The  debt  became  due  1st  of  May, 
1869,  and  the  defendant  purchased  the  horse  about  the  1st 
of  July. 

Tills  evidence  does  not  show  due  or  legal  diligence.  The 
plaintiff  testifies  it  might  have  been  a  month  before  he  made 
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any  Inquiry,  or  any  eflfort  to  get  possession  of  the  horse, 
after  the  debt  became  due ;  that  he  did  not  make  any  search 
for  the  horse,  but  inquired  of  persons,  he  did  not  remember 
who,  etc. 

The  Illinois  supreme  court  has  decided,  under  a  similar 
statute  to  ours,  that  neglect  of  one  or  two  days  to  take 
possession  after  mortgage  became  absolute,  when  property 
was  in  same  town,  would  defeat  title  as  against  an  innocent 
purchaser. 

If  the  evidence  in  the  statement  showed  that  plaintiff 
made  inquiry  as  soon  as  practicable  after  the  debt  became 
due,  and  learned  that  the  horse  was  at  Musselshell,  in  the 
Indian  country,  not  accessible  with  the  mortgagor,  it  might 
be  diligence  to  keep  a  look  out  for  the  property  until  it 
came  within  reach,  and  then  take,  or  endeavor  to  take,  the 
possession  of  it.  The  law  only  requires  practicable  and 
due  diligence  under  aU  the  circumstances  surrounding  the 
case.  The  evidence  in  the  statement  not  showing  this,  the 
case  is  reversed  and  remanded  for  new  trial. 

JudgmeTvt  reversed. 


Story  et  al.,  respondents,  v.  Nowlan  et  al.,  appellants. 

Bankruptcy— pr^crence  to  creditor.    In  this  case  the  court  found  that  a  firm 
had  committed  an  act  of  bankruptcy  by  giving  preference  to  a  creditor. 

Appeal  from  the  Third  District,  Lewis  aTid  Clarice  Courdy. 

The  facts  appear  in  the  opinion  of  the  court  and  the  dis- 
senting opinion.    The  decree  was  rendered  by  Symes,  J. 

Clagett  &  Dixon  and  E.  W.  Toole,  for  appellants. 
The  court  erred  in  sustaining  the  demurrer  to  the  amended 
answer,  which  set  out  an  attachment  issued  and  levied  by 
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respondent,  Story,  for  Ms  debt  after  the  filing  of  the  peti- 
tion. Such  a  proceeding  on  the  part  of  a  creditor  violates 
the  bankrupt  act.  §  39  of  Act ;  In  re  FrincetoUy  1  Bankr. 
Reg.  178 ;  In  re  Coleman^  2  id.  172.  The  demurrer  ad- 
mitted the  truth  of  the  allegation.  The  creditor  was  thereby- 
debarred  from  proving  his  debt,  and  if  he  could  not  prove 
his  debt,  he  could  not  maintain  his  petition. 

The  declarations  of  Stateler  to  different  persons,  concern- 
ing the  drawing  of  money  out  of  the  bank  of  appellants  by 
Stateler  and  others,  were  improperly  admitted.  Stateler  was 
the  agent  of  appellants  in  managing  their  business.  Appel- 
lants were  bound  civilly  by  Stateler' s  acts  and  declarations 
as  to  matters  within  the  scope  of  his  authority,  and  no  fur- 
ther. He  could  not  commit  an  act  of  bankruptcy  for  ap- 
peUants.  1  Greenl.  Ev.,  §§  113, 114 ;  Story's  Agency,  §§  134- 
136.    As  to  authority  of  cashier  of  bank.    Id.,  §§  114, 115. 

A  general  assignment  for  all  creditors  is  not  an  act  of 
bankruptcy.  Langley  v.  Perry^  2  Bankr.  Reg.  180 ;  Sedg- 
wick  V.  Place^  1  id-  204 ;  1  Am.  Law  Times,  44. 

The  evidence  was  insufficient  to  support  the  findings  as  to 
the  preferred  payments  to  Stateler,  King,  and  Weir  &  Pope. 
The  decree  was  based  on  these  findings  and  facts.  These 
payments  were  made  by  Stateler  in  the  absence  of  appel- 
lants, and  without  their  knowledge,  consent  or  direction, 
and  were  never  ratified  or  confirmed  by  them.  Stateler  had 
no  anthority  to  do  these  acts,  and  it  was  no  part  of  his  duty 
as  their  agent.  A  principal  is  never  liable  for  the  criminal 
acts  of  his  agent  unless  specially  authorized.  1  Pars,  on 
Cont.  73;  Story's  Agency,  §  456;  Vanderhilt  v.  Richmond 
T,  Co.,  2  N.  Y.  479 ;  Clark  v.  Metropolitan  Bank,  3  Duer,  241. 

Our  bankrupt  act  in  involuntary  bankruptcy  is  in  the 
nature  of  a  penal  statute  and  must  be  strictly  construed. 
3  Pars,  on  Cont.  429 ;  Smith' s  Stat.  Law,  §§  738, 746.  AU  the 
grounds  for  involuntary  bankruptcy  involve  fraud.  §  39. 
Mere  insolvency  is  not  of  itself  ground  for  involuntary 
bankruptcy.    Dorn  v.  Compton,  2  Bankr.  Reg.  182. 

The  intent  of  the  debtor  determines  the  question  of  fraud 
within  the  meaning  of  the  bankrupt  act.    An  act  is  not 
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fraudulent  unless  it  was  meant  to  be  so.  .  LangUy  v.  Perry j 
2  Bankr.  Reg.  180 ;  Bump  on  Bankr.  128-132 ;  James  on 
Bankr.  153,  166-167. 

The  acts  of  Stateler  were  quasi  criminal  so  far  as  they 
might  be  acts  of  bankruptcy.  Appellants  never  authorized 
such  acts  and  knew  nothing  of  their  commission  and  could 
not  intend  to  give  a  preference,  and  hence  could  not  com- 
mit an  act  of  bankruptcy. 

The  evidence  shows  that  respondent.  Story,  consented  to 
the  assignment,  and  the  court  erred  in  not  finding  this  fact. 
He  is  thereby  estopped  from  proceeding  in  bankruptcy,  or 
denying  the  legality  of  the  assignment.  In  re  Sunderland, 
Law  Times,  73 ;  In  re  Schuyler,  2  Bankr.  Reg.  169 ;  In 
re  WJiitmore,  Law  Times,  105 ;  Ex  parte  Stray,  1  Bankr. 
Reg.  18. 

W.  F.  Sanders  and  Chumasero  &  Chadwiok,  for  re- 
spondents. 

The  demurrer  was  properly  overruled.  In  re  Schuyler j 
2  Bankr.  Reg.  169. 

The  acts  of  respondent.  Story,  do  not  estop  him  from 
pfroceeding  in  this  case.  He  endeavored^io  g|t  the  property 
of  appellants  into  good  hand%  whence  it  would  be  forth- 
coming for  distribution  to  pay  creditors. 

Stateler  was  a  general  agent  about  a  particular  business. 
His  declarations,  while  properly  engaged  as  agent,  are  ad- 
missible as  part  of  the  res  gestcB, 

Bankruptcy  in  modern  days  is  not  regarded  as  involving 
the  turpitude  it  formerly  did.  The  bankrupt  law  is  no  more 
penal  or  criminal  than  an  attachment  law,  under  which 
property  is  taken  without  the  debtor's  consent.  Bank- 
ruptcy is  a  private  tort.  1  Bish.  Crim.  Law,  §§  392,  405. 
Making  preferred  payments  under  the  bankrupt  act  is  not 
declared  a  crime  or  punished.  1  Lead.  Crim.  Cas.  241. 
The  question  as  to  Stateler  binding  his  employers  crimin- 
ally does  not  arise  in  this  case. 

The  payments  were  made  to  Weir  &  Pope,  and  King  and 
Stateler  by  the  express  authority  of  appellants,  or  while 
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Stateler  was  acting  in  his  principal's  business.  Appellanta 
are  liable  therefor  in  either  case.  1  Whart  Grim.  Zaw,  154 ; 
1  Bifih,  Grim.  Law,  439,  440 ;  JRex  v.  Ouichj  Moody  &  M. 
433 ;  OomnwnweaUh  v.  Nichols^  10  Meta  269. 

Stateler  required  no  authority  to  pay  depositors  in  the 
bank  of  his  employers.  1  Am.  Lead.  Gas.  669.  If  an  agent  is 
instructed  not  to  do  certain  acts  within  the  scope  of  his  gen- 
eral authority,  but  does  the  acts,  the  prmcii)als  are  bound 
thereby.  Dispatch  L.  Packets  v.  BeUamy  M.  Oo.^  12  N.  H. 
206,  223.  The  principal  is  held  to  the  duty  of  employing 
agents  that  will  obey  instructions.  Appellants  never  dis- 
avowed the  acts  of  Stateler  in  making  the  preferred  pay- 
ments. They  made  no  efibrt  to  get  back  the  money  thkt 
their  agent  i)aid  to  preferred  creditors. 

Wabrkn,  G.  J.  The  giving  of  preference  to  their  creditor 
Stateler,  to  the  amount  of  $30,000,  is  one  of  the  acts  of  bank- 
ruptcy found  by  the  judge  of  the  district  court.  This  was 
the  fact  sought  to  be  established  by  the  evidence  preserved 
in  the  record,  and,  in  determining  it,  all  the  evidence  con- 
cerning it  should  be  considiered  together,  and,  so  consider- 
ing it,  I  am  ^nvi>elled  to  the  conclusion  that  the  finding  of 
the  judge  iri  this  particular  is  supported  by  the  evidence. 
It  is  unnecessary  to  review  the  other  findings^  The  findings 
and  adjudication,  of  the  judge  of  the  district  court  are 

affirmed. 

Jvdgmefni  affirmed. 

Knowles,  J.,  dissenting.  This  proceeding  is  brought  to 
this  court  on  a  petition  for  a  review  of  the  adjudication  by 
the  Hon.  G.  G-.  Sthes,  Asspciate  Justice  of  this  court,  made 
while  holding  the  district  court  for  the  third  judicial  district, 
declaring  Nowlan  and  Weary  bankrupts. 

The  petition  of  Story  and  Bradway,  filed  herein,  makes 
various  allegations  of  acts  of  bankruptcy  committed  by 
Nowlan  and  Weary.  The  answer  of  Nowlan  and  Weary 
puts  in  issue  these  allegations.  It  confesses  an  assignment 
of  all  their  property  to  one  Thompson,  and  from  him  to 
Vol.  L— 45. 
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one  Corbin,  for  the  benefit  of  all  their  creditors,  and  avers 
that  the  same  was  done  with  the  consent  of  x>6titioners, 
while  it  denies  that  the  same  was  done  with  the  intent  to 
hinder,  delay  or  defraud  their  creditors  or  to  defeat  the 
operation  of  the  bankrupt  act.  To  constitute  this  general 
assignment  an  act  of  bankruptcy,  it  must  have  been  done 
with  one  of  these  intents.  In  support  of  this,  see  the  re- 
ported decision  of  Justice  Swatne,  in  Langly  v.  Perry ^ 
2  Bankr.  Eeg.  180,  and  Tlios.  Farrin  v.  John  Crawford 
et  al.<,  id.  181.  These  intents  are  facts  to  be  established  by 
the  evidence,  and  cannot  be  inferred  from  the  mere  lEEict  of 
such  an  asssignment  I  am  well  aware  that  there  is  a  decis- 
ion adverse  to  this  view,  namely,  Langly  v.  Perry y  1  Bankr. 
Reg.  165,  but  this  decision  is  evidently  the  very  one  which 
Justice  SwATNE  reversed  in  the  same  entitled  case  above 
referred  to.  This  issue  cannot  be  treated  then  as  though  it 
was  admitted,  and  made  the  foundation  for  the  above  adju- 
dication. When  a  court  below  finds  that  a  defendant  has 
committed  certain  specific  acts  of  bankruptcy,  upon  which 
it  evidently  based  its  adjudication,  and  which,  if  correctly 
found,  were  sufficient  to  warrant  the  adjudication,  it  will 
not  be  presumed  by  this  court  that  it  found  othor  acts  than 
those  specified,  although  there  were  issues  presented  in  the 
pleadings  upon  such  other  acts.  Only  those  acts  then  are 
to  be  considered  that  are  specified  in  the  findings  of  the 
court.  If  the  evidence  did  not  warrant  the  court  in  finding 
that  Nowlan  and  Weary  had  committed  these  acts,  the 
judgment  of  the  court  below  must  be  reversed. 

The  first  finding  of  the  judge  was  to  the  eflfect  that  Now- 
lan and  Weary  had  committed  an  act  of  bankruptcy  in 
paying  to  their  clerk,  Stateler,  something  near  $30,000,  with 
the  intent  to  give  him  a  preference.  The  evidence  shows 
that  Nowlan  and  Weary  were  indebted  to  Stateler  in  about, 
this  amount ;  that  he  was  the  cashier,  book-keeper  and 
teller  of  their  bank  at  Helena ;  that  at  the  time  of  this  pay- 
ment neither  Nowlan  or  Weary  were  present,  Weary  being 
at  Virginia  city,  and  Nowlan  at  the  Cable  mine ;  the  former 
one  hundred  and  twenty  miles  distant,  the  latter  some 
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eighty  miles.  The  only  evidence  offered  to  prove  that 
either  of  these  partners  Lad  directly  authorized  this  pay- 
ment was  the  testimony  of  one  Dunovan.  fie  testified  that 
he  was  present  when  Stateler  paid  himself  out  of  the  funds 
in  the  bank,  and  that  at  that  time  Stateler  told  him  that  he 
had  an  understanding  or  agreement  with  Nowlan  and 
Weary>  that  in  case  of  a  crash  he  should  draw  out  sufficient 
to  pay  what  they  owed  him.  Counsel  for  defendants 
objected  to  this  testimony  of  Dunovan,  which  objection 
was  overruled,  and  to  this  ruling  defendants'  counsel  duly 
excepted.  It  is  contended  by  counsel  for  petitioners  that 
this  declaration  of  Stateler  was  part  of  the  res  gestce  of 
Stateler  taking  this  money  in  payment  of  himself.  The  res 
gestce  of  a  transaction  is  something  that  was  said  or 
occurred  at  the  time  a  transaction  was  being  conducted, 
and  may  be  introduced  in  evidence,  when  the  same  is  the 
subject  of  controversy,  to  explain  or  tlirow  light  upon  it, 
but  the  res  gestm  of  one  transaction  cannot  be  introduced 
for  the  purpose  of  explaining  or  throwing  light  upon 
another.  As  to  another  transaction,  it  is  hearsay,  unless 
the  parties  to  be  affected  by  the  same  were  present  and 
acquiesced  therein.  This  evidence  could  not  be  introduced 
as  part  of  the  res  gestae  of  any  agreement  between  Stateler 
and  Nowlan  and  Weary  to  explain  or  throw  light  upon  the 
same.  In  considering  whether  or  not  Stateler  was  author- 
ized by  Nowlan  and  Weary  to  make  this  payment  to  him- 
self, the  point  to  be  considered  is,  whether  or  not  there  was 
the  agreement  named  by  Dunovan.  For  the  purpose  of 
establishing  or  explaining  any  such  agreement,  the  declara- 
tions of  Stateler,  so  far  as  they  affected  Nowlan  and  Weary, 
were  clearly  incompetent.  What  other  evidence  was  there 
presented  to  the  judge  to  warrant  him  in  finding  that  Now- 
lan and  Weary  had  ever  made  such  an  agreement  with 
*  Stateler  i  None,  save  that  Stateler  was  retained  in  the  employ 
of  Nowlan  and  Weary,  after  the  time  the  judge  found 
them  insolvent,  when  he  had  it  in  his  power  to  make  him- 
self a  preferred  creditor.  Such  evidence  is  not  sufficient  to 
warrant  the  finding  of  such  an  agreement,  although  it  may 
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be  a  strong  ground  of  suspicion  that  such  was  the  case.  A 
judge,  however,  cannot  act  upon  suspicions.  For  these 
reasons  I  do  not  think  the  court  below  was  warranted  in 
finding  any  such  agreement.  The  other  point  involved  in 
the  discussion  of  this  finding  is,  as  to  whether  the  authority 
given  to  Stateler,  as  cashier,  book-keeper  and  teller  of  the 
bank  of  Nowlan  and  Weary,  was  sufficient  to  authorize 
him  to  make  a  payment  to  himself,  with  the  intent  to  give 
himself  a  preference.  This  point  is  involved  in  the  deter- 
mination of  the  other  two  findings  of  the  judge,  before 
whom  the  cause  was  heard,  and  will  be  discussed  in  con- 
nection with  them. 

The  second  finding  was,  that  Nowlan  and  Weary  had 
made  a  payment  to  one  King,  with  the  intent  to  give  him  a 
preference ;  and  the  third,  that  they  had  made  a  payment 
to  Messrs.  Wier  &  Poi)e,  with  the  intent  of  giving  them  a 
preference. 

The  evidence  shows  that  Stateler  went  to  King,  and  also 
to  Wier  &  Pope,  and  told  them  that  there  was  about  to  be 
trouble  at  the  bank  and  that  they  had  better  come  and 
draw  out  what  money  they  had  therein,  which  they  accord- 
ingly did.  Undoubtedly  if  Nowlan  and  Weary  are  bound 
by  these  acts  of  Stateler,  the  court  was  warranted  in  adju- 
dicating them  bankrupts,  for  it  is  evident  Stateler  intended 
to  give  these  persons  a  preference.  It  is  not  contended  that 
Nowlan  and  Weary  ever  gave  Stateler  any  direct  authority 
to  perform  these  acts,  or  ever  ratified  them  afterward.  It 
does  not  appear  that  up  to  the  time  of  this  trial  Nowlan 
and  Weary  had  any  knowledge  of  the  manner  in  which 
these  payments  were  made.  Neither  of  them  were  at  Helena 
at  the  time  the  same  were  made.  This  brings  us  to  the  con- 
sideration of  the  authority  possessed  by  Stateler,  as  book- 
keeper, cashier  and  teller  of  appellants'  bank.  In  general, 
it  may  be  said,  that  the  law  presumes  that  an  agent  has  all 
the  authority  necessary  for  conducting  the  business  intra  sted 
to  him,  and  unless  some  notice  is  given  to  the  person  deal- 
ing with  such  agent  of  a  limitation  in  this  authority,  the 
principal  will  be  estopped  from  denying  it  in  any  contest  be- 
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tween  him  and  snch  person,  where  the  latter  will  be  sub- 
jected  to  any  loss  if  the  former  was  permitted  to  deny  this 
authority.  Was  the  business  intrusted  to  Stateler  of  such 
a  nature  as  to  authorize  him  to  commit  the  acts  of  bank- 
ruptcy specified  in  the  findings  of  the  court  1  Stateler  had 
authority  undoubtedly  to  pay  all  checks  that  were  pre- 
sented to  that  bank  in  the  due  course  of  business.  Such 
payments  as  these,  however,  do  not  constitute  acts  of  bank- 
ruptcy. If  so,  then  the  payment  of  any  check  by  a  bank, 
or  any  sum  by  any  person,  being  at  the  time  insolvent, 
would  be  an  act  of  bankruptcy.  Payments  to  constitute 
acts  of  bankruptcy  must  be  made  with  the  intent  of  giving 
a  preference,  or  in  other  words,  the  payments  must  be  such 
as  amount  to  an  attempt  by  the  person  making  them  to 
parcel  out  his  effects  among  certain  of  his  creditors,  leaving 
the  debts  of  the  balance  unprovided  for.  They  are  pay- 
ments made  for  the  purpose  of  defeating  one  of  the  princi- 
pal objects  of  the  bankrupt  act,  namely,  the  general  distri- 
bution of  the  assets  of  a  bankrupt  among  all  his  creditors. 
Now,  such  payments  as  these  are  not  within  the  usual  scope 
of  the  business  of  a  banking-house.  Such  payments  are 
prohibited  by  law  since  the  passage  of  the  bankrupt  act, 
and  it  will  not  be  implied  that  an  agent  has  the  authority  to 
violate  the  provisions  of  law.  It  was  not  then  within  the 
scope  of  the  business  of  Stateler  to  make  payments  with  the 
intent  to  give  a  preference  to  the  parties  named.  Hilliard 
on  Bankruptcy  lays  down  this  rule :  One  cannot  commit  an 
act  of  bankruptcy  by  the  conduct  of  his  agent  unknown 
to  him.  See  HiU.  on  Bankr.  24.  In  looking  over  the 
list  of  acts  that  constitute  a  man  a  bankrupt,  it  will  be 
readily  seen  that  it  would  be  impossible  to  bind  a  principal 
by  such  acts  of  his  agent  without  specific  authority.  It 
will  be  observed  that  many  of  the  acts  which  make  a  man 
liable  to  be  adjudged  a  bankrupt  involve  some  wrong  in- 
tent. To  make  a  principal  liable  for  the  intent  with  which 
his  agent  may  do  any  act,  it  appears  to  me  would  be  hold- 
ing him  to  too  strict  a  liability.  In  general,  I  should  say, 
that  a  court  in  bankruptcy  could  only  inquire  as  to  the  in- 
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tent  of  the  principal  in  anthorizing  his  agent  to  perform  the 
act  complained  of,  and  that  the  intent  of  the  agent  could  in 
no  way  be  considered.  It  may  be  observed  upon  this  point, 
that  the  same  rule  should  not  prevail  in  bankruptcy  as 
where  a  principal  contracts  through  an  agent.  In  the  latter 
case  the  principal  is  bound  by  the  apparent  authority  of  his 
agent.  In  the  former  he  should  be  bound  only  by  the  actual 
authority  given  his  agent.  The  reason  for  the  rules  in  estop- 
pel  should  not  apply  in  bankruptcy  upon  this  subject. 

It  does  not  appear  that  Story  actually  obtained  any  pref- 
erence by  means  of  his  attachment  process.  Prom  the 
answer  of  defendants  I  understand  the  law  to  be  that  a 
party  is  prohibited  only  from  proving  his  debt  when  he  has 
actually  obtained  a  fraudulent  preference.  It  may  also  be 
doubted  whether  the  defendants  could  raise  this  point,  for 
if  Story  and  Bradway  actually  have  obtained  a  firaudulent 
preference,  Nowlan  and  Weary  must  have  suffered  it,  and 
hence  do  not  possess  clean  hands  themselves,  and  courts  of 
equity  will  not  allow  parties  to  set  up  as  a  defense  a  fraud 
which  they  have  participated  in.  The  denial  of  the  right 
to  prove  a  claim  by  a  person  who  has  obtained  a  fraudulent 
preference  is  a  matter  that  the  other  creditors  can  take  ad- 
vantage of  after  the  adjudication  of  bankruptcy. 

The  court  below  did  not  find  upon  the  issue  as  to  whether 
Story  and  Bradway  had  consented  to  the  assignment  of 
Nowlan  and  Weary  to  Thompson,  and  from  Thompson  to 
Corbin,  nor  upon  the  issue  as  to  whether  this  assignment 
was  made  with  the  intent  of  defeating  the  operation  of  the 
bankrupt  act.    This  court  will  not  determine  these  issues. 
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Hon.  HIRAM  KNOWLES.  )  t™pt,™ 
Hon.  JOHN  L.  MURPHY,  S  •'^^^^^™- 


Tebbitoby  oe  Montana,  respondent,  v.  Whitoomb  et  al., 

appellants. 

CBnaNAisJJLW-- fornication.  Fomioation  is  the  oamal  and  unlawful  inteiv 
ooone  of  an  unmairied  person  with  the  opposite  sex. 

Cbucinaii  iiAW—a&uUery,  Adultery  is  the  nnlawful  sexual  interoourse,  or 
open  and  unlawful  liring  together  of  a  man  and  woman,  when  one  or  both 
of  them  are  married. 

CBiMiNAii  LAW — evidence  of  fomiccUion  -—  unmarried.  A  partj,  who  has  been 
indicted  for  the  crime  of  fornication,  cannot  be  convicted  unless  it  is  alleged 
and  proved  that  he  was  unmarried  at  the  time  specified  in  the  indictment. 

JUBY— private  knowledge  of  facU— verdict,  A  juryman  must  render  his  ver- 
dict according  to  the  testimony  legally  produced  in  open  court  at  the  trial, 

I      and  disregard  his  private  knowledge  or  belief. 
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Appealfrom  the  Third  JHstricty  Lewis  and  Clarke  Cormty. 

Whitoomb  was  tried  by  a  jury  in  March,  1871,  before 
Wabben,  J.,  and  found  guilty  under  an  indictment  drawn 
upon  the  following  statute :  '^Any  man  and  woman  who 
shall  live  together  in  an  open  state  of  adultery  or  fornication, 
shall  be  indicted,  and,  on  conviction,  shaU  be  fined  in  any 
sum  *  *  *  or  imprisoned"  *  ♦  ♦  ,  Crim.  Prac. 
Act,  §  127 ;  Acts  1865,  208. 

The  facts  are  stated  in  the  opinion. 

W.  P.  Sandebs  and  Lawbenoe  &  Hedges,  for  appel- 
lant. 

Only  one  day  is  named  in  the  indictment  as  the  day  of 
the  commission  of  the  offense.  No  single  instance  of  forni- 
cation would  support  the  indictment.  2  Bish.  on  Crim.  Law, 
§§  26,  28;  GomvumweaUh  v.  Tvhbs,  1  Cush.  2.  A  living 
together  one  day  in  an  open  state  of  fornication  would  not 
complete  the  offense  charged  in  the  indictment.  The  prose- 
cution having  selected  a  certain  day,  must  confine  the  evi- 
dence to  that  date.     ComTnonweaUh  v.  Woody  4  Gray,  13. 

The  offense  charged  is  made  up  of  a  series  of  acts.  Evi- 
dence was  admitted  tending  to  show  that  defendant  was 
guUty  on  other  days  than  that  specified.  Time  enters  into 
the  essence  of  this  offense  and  fixes  its  identity.  Com- 
TnonweaUh  v.  Adams^  4  Gray,  27  ;  Commonwealth  v.  Prayy 
13  Pick.  364 ;  Commonwealth  v.  Briggs^  11  Mete.  573  ;  CoTnr 
TnonweaUh  v.  Elwellj  1  Gray,  463 ;  ComTnonweaUh  v.  Per- 
ley^  2  Cush.  559 ;  Roscoe  on  Crim.  Ev.  84.  How  can  appel- 
lant defend  himself  by  this  judgment  on  his  plea  of  former 
conviction  ? 

The  instructions  of  the  court  respecting  the  proof  of  the 
unnuuried  condition  of  appellant  were  erroneous.  The 
Jury  were  allowed  to  form  their  opinion  on  material  facts 
without  evidence. 

J.  A.  Johnston,  District  Attorney,  Third  District,  and  J. 
H.  Shobeb,  for  respondent.  ^ 

The  offense  charged  may  be  charged  as  committed  on  a 
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day  named.  No  continnando  is  necessary.  Tlie  living  to- 
gether, as  set  forth  in  the  indictment,  was  a  question  of  fact 
for  the  jury.  2  Bish.  on  Crim.  Pr.,  §§  24, 29 ;  Hinson  v.  Statej 
7  Mo.  244. 

Wade,  C.  J.  This  case  is  here  upon  appeal  from  the 
judgment  and  verdict  in  the  court  below,  and  from  the 
order  overruling  a  motion  for  a  new  trial. 

This  is  an  indictment  for  fornication,  drawn  upon  the  one 
hundred  and  twenty-seventh  section  of  the  ^^Act  concerning 
crimes  and  punishments,"  Statutes  1865,  p.  209,  wherein  it 
is  alleged  that  on  the  20th  day  of  January,  1869,  at  the 
county  of  Lewis  and  Clarke,  the  defendants  Edward  Whit- 
comb  and  Catharine  Durgen  did  then  and  there  unlawfully 
live  together  in  an  open  state  of  fornication,  the  said  Whit- 
comb  being  then  and  there  a  single  and  unmarried  man,  and 
the  said  Durgen  being  then  and  there  a  single  and  unmar- 
ried woman. 

This  was  the  separate  trial  of  the  defendant  Whitcomb. 
Among  the  errors  complained  of,  as  shown  by  the  record, 
are  the  following : 

1.  The  refusal  of  the  court  to  give  the  following  instruc- 
tion to  the  jury,  asked  for  on  behalf  of  the  defendant : 
"The  jury  are  instructed  that  it  devolves  upon  the  prose- 
cution to  prove  every  material  allegation  necessary  to  con- 
stitute the  crime  charged ;  that  it  is  a  material  point  to 
prove  that  the  parties  charged  were  not  intermarried ;  and 
that,  in  the  absence  of  any  testimony  upon  that  point,  the 
jury  cannot  presume  that  the  defendants  were  associating 
unlawfully." 

2.  The  giving  of  the  following  instruction  to  the  jury, 
,  asked  for  by  the  prosecution :  "That  it  devolves  upon  the 

prosecution  to  prove  every  material  allegation  necessary  to 
constitute  the  crime  charged ;  that  it  is  a  material  point  that 
the  jury  should  believe  that  the  parties  charged  were  not 
intermarried,  and,  if  th^re  is  a  reasonable  doubt  upon  that 
point,  the  jury  cannot-  presume  that  the  defendants  were 
associating  xmlawfully,  in  case  there  is  evidence  sufficient 
Vol.  I.— 46. 
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to  raise  a  leasonable  doubt  in  the  mind  of  the  jury  upon 
that  poinf 

It  was  necessary  to  aver  in  the  indictment,  and  to  prove 
upon  the  trial,  that  the  defendant  was  single  and  unmarried ; 
for  the  meaning  of  the  term  ^^fornication"  is  the  carnal  and 
illicit  intercourse  of  an  unmarried  person  with  the  opposite 
sex.  It  is  impossible  for  a  married  man  and  a  married 
woman  to  commit  fornication.  Unlawful  sexual  intercourse, 
and  open  and  unlawful  living  together  of  a  married  man 
and  married  woman,  or  where  either  are  married,  and  thus 
have  intercourse  or  live  together,  is  adultery ;  and  the  same 
state  of  facts  existing  between  unmarried  persons,  man  and 
woman,  is  fornication. 

We  have  carefully  examined  the  record  of  evidence  and 
testimony  in  this  case,  and  we  find  that,  upon  the  trial  of 
this  case,  there  was  no  testimony  offered  or  received,  show- 
ing, or  tending  to  show,  that  these  defendants  were  not 
married  at  the  time  the  crime  is  alleged  to  have  been  com- 
mitted. 

If  they  were  living  together  in  an  open  and  notorious 
manner,  it  would  be  but  a  reasonable  presumption  to  pre- 
sume that  they  were  so  living  lawfully  and  as  they  had  a 
right  to  do,  and,  in  the  absence  of  any  proof  to  show  that 
they  were  unmarried,  a  conviction  for  fornication  ought  to 
be  impossible.  Even  the  married  condition  of  either  of  the 
parties  would  change  the  nature  of  the  crime,  so  that  the 
married  or  unmarried  condition  of  these  defendants,  or 
either  of  them,  was  a  most  material  inquiry  upon  the  trial, 
and  the  absence  of  any  proof  upon  the  subject  renders  a 
conviction  legally  impossible. 

The  foregoing  instruction  asked  for  and  given,  on  behalf 
of  the  prosecution,  is  inherently  wrong.  It  will  be  observed 
that  it  authorizes  the  jury  to  form  an  opinion  as  to  the 
married  or  unmarried  condition  of  these  defendants,  from 
their  own  knowledge  and  belief,  in  the  absence  of  any  tes- 
timony on  the  subject. 

It  is  an  old  and  familiar  doctrine  that  juries  must  have 
or  form  no  belief,  except  what  they  believe  from  the  testi- 
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mony  prodnced  before  them  at  the  trial.  Any  other  rule 
would  destroy  this  guardian  of  our  rights  and  liberties — 
the  trial  by  jxuy.  The  jury  must  believe  from  the  testi- 
mony, legally  produced  before  them  in  open  court,  and 
from  that  alone ;  and  any  instruction  of  the  court  that  per- 
mits the  private  belief  or  private  knowledge  of  a  juryman 
to  sway  his  findings  or  his  judgment  is  wrong  and  beyond 
remedy. 
The  judgment  of  the  court  below  is  set  aside,  and  a  new 

trial  granted.  • 

Exceptions  siistained. 


SiMONTON,  respondent,  v.  Kelly  et  al.,  appellants. 

PRAcncnB  —  taking  of  exeepHorw  —  presumption  of  time  and  manner.  This 
court  will  presume  that  exceptions  were  taken  at  the  proper  time,  and  in 
the  proper  manner,  if  the  record  shows  that  a  party  **dnl7  excepted"  to 
the  refusal  of  the  court  below  to  gire  instructions. 

Pbactics — general^  exception  not  regarded.  A  general  exoeption  which  does 
not  point  ont  the  particular  error  complained  of  will  be  disregarded  if  a 
part  of  the  instructions  is  correct. 

Eyedkngx— proo/  of  apedal  contract  A  party  who  brings  an  action  upon  a 
special  contract  cannot  recover,  if  he  does  not  establish  the  contract,  as 
alleged  in  his  complaint,  and  prove  that  he  has  complied  with  its  terms. 

Appedl/rom  the  Third  Bistrictj  Lewis  and  ClarJce  County. 

SiMOKTOK  brought  this  action  in  April,  1870,  to  recover 
$950,  and  interest,  and  have  a  decree  for  the  sale  of  certain 
premises.  The  case  was  tried  in  April,  1870,  in  the  district 
courts  Stmes,  J.,  and  the  jury  returned  a  verdict  for 
Simonton.    The  &cts  are  stated  in  the  opinion. 

E.  W.  &  J.  K.  Toole,  for  appellants. 

The  evidence  and  verdict  show  that  respondent  did  not 
perform  the  conditions  of  the  contract  on  his  part.  The 
court  instructed  the  jury  to  find  upon  a  gvmdmm  meruit. 
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This  was  error.  The  conrt  refused  to  instmct  the  jury  that 
they  could  not  find  for  respondent,  except  they  found  a 
contract  as  charged.  A  party  cannot  sue  upoti  a  special 
contract,  and  recover  upon  a  qwwJtwm  meruit. 

Ghithasebo  &  Chadwiok,  for  respondent 
No  exceptions  are  saved  to  the  instructions  except  a  gen- 
eral one  to  all.  This  court  cannot  notice  such  exceptions. 
The  errors  assigned  in  appellant's  brief  are  not  set  forth  in 
his  motion  for  a  new  trial,  and  cannot  be  assigned  for  the 
first  time  in  this  court. 

The  question  at  issue  related  to  the  contract  between  the 
parties  as  stated  in  the  complaint.  The  evidence  was  con- 
fiicting,  but  the  jury  determiiied  the  issue  in  favor  of 
respondent. 

Knowles,  J.  This  is  an  action  to  foreclose  a  mechanic's 
lien.  The  fact  as  to  the  amount  due  the  plaintiff  was  sub- 
mitted to  a  jury. 

The  complaint  contains  the  following  averment :  ^^  Plain- 
tiff alleges  that  from  the  20th  day  of  June,  A.  D.  1869,  to 
the  15th  day  of  August,  at  the  special  instance  and  request 
of  the  said  defendant  Henrietta  Kelly,  and  by  virtue  of  an 
agreement  and  contract  made  with  her,  this  plaintiff  fur- 
nished materials  and  performed  labor,  which  said  agree- 
ment amounted  to  the  sum  of  $1,600,  and  was  reasonably 
worth  said  amount." 

Prom  this  averment  there  might  be  some  doubt  whether 
the  plaintiff  intended  to  declare  on  a  special  contract  or  on 
a  quantum  meruit.  The  defendant,  in  her  answer,  puts  in 
issue  this  allegation  as  though  it  was  an  averment  on  a 
special  contract.  The  only  testimony  offered  by  the  plain- 
tiff upon  this  issue  is  as  follows : 

"I  agreed  with  her  to  furnish  all  the  carpenter  work, 
painting  and  glazing  for  her  building  for  the  sum  of  $1,600. 
She  agreed  to  this,  and  it  was  further  agreed  that  she  should 
pay  this  by  the  16th  of  August,  1869,  and,  if  she  failed  to 
pay  at  this  time,  then  was  to  pay  interest  thereon." 


Digitized  by 


Google 


1871.]  SiMONTON  V.  KeTiLY.  866 

This  was  evidence  given  by  the  plaintiff  himself.  No 
evidence  whatever  was  introduced  to  show  the  reasonable 
value  of  the  labor  and  materials  furnished.  The  second 
instruction  given  by  the  court  reads  as  follows : 

"This  is  an  action  to  prove  an  express  contract  for  labor 
and  materials  furnished  by  plaintiff  to  the  defendants,  and 
if  the  jury  find,  from  the  evidence,  that  plaintiff  has  com- 
plied with  his  contract,  he  is  entitled  to  recover  the  contract 
price  for  such  labor  and  materials  furnished,  deducting  any 
payment." 

Taking  the  allegations  of  the  complaint  and  answer, 
together  with  the  evidence  and  this  instruction,  and  the  con- 
clusion is  inevitable  that  this  was  treated  as  an  action  on 
a  special  contract. 

The  defendants  offered  the  following  instructions,  which 
were  refused : 

1.  "If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff made  a  special  contract  with  defendant  Henrietta  Kelly 
to  do  the  carpenter  work  upon  her  buildiAg,  and  that  plain- 
tiff felled  to  perform  said  work  according  to  the  terms  of 
his  contract,  then  they  will  find  for  the  defendant." 

2.  "  If  the  jury  believe,  from  the  evidence,  that  there  was 
no  special  contract  between  plaintiff  and  defendant,  Hen- 
rietta Kelly,  they  will  find  for  defendant," 

3.  "If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff agreed  to  do  the  defendant  a  good  job  in  a  good  work- 
manlike manner,  and  that  the  job  done  is  not  a  good  job, 
or  done  in  a  good  workmanlike  manner,  they  will  find  for  the 
defendant." 

4.  "If  the  jury  believe,  from  the  evidence,  that  there  was 
a  contract  between  the  plaintiff  and  defendant,  Henrietta 
Kelly,  but  that  plaintiff  failed  to  carry  out  said  contract 
according  to  its  terms,  then  he  cannot  recover  from  defend- 
ant upon  such  contract." 

"  Refused.    Others  given  upon  this  point." 
To  the  refusal  of  the  court  to  give  these  instructions  the 
record  shows  that  the  defendant,  by  her  cou^^sel,  "  duly  ex- 
cepted."   When  the  record,  as  in  this  case,  shows  that  the 
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rulings  of  the  court  were  duly  excepted  to,  this  court  must 
presume  that  the  exceptions  were  taken  at  the  proper  time 
and  in  the  proper  manner.  The  objection  urged  by  rer 
spondents  that  this  exception  is  too  general,  is  not  well 
taken,  for  even  if  this  is  a  general  exception  then  the  ques- 
tion presented  to  us  to  determine  is,  was  the  ruling  of  the 
court  in  refusing  any  of  these  instructions  proper  i  If  every 
one  of  these  instructions  should  have  been  given,  then  the 
exception  is  sufficient.  Courts  will  disregard  a  general  ex- 
ception only  when  it  does  not  point  out  the  specific  error 
complained  of,  and  it  appears  that  a  part  of  the  instruc- 
tions given  were  good.  We  hold  that  these  four  instruc- 
tions should  have  been  given,  and  the  exception  covers  these 
four  instructions  and  these  only. 

The  record  does  not  show  that  any  other  instruction  cov- 
ering the  point  presented  in  instruction  four  was  given  by 
the  court. 

The  defendant  introduced  evidence  to  show  that  the  plain- 
tiff failed  to  comply  with  the  contract  to  which  he  had  tes- 
tified, that  the  work  was  not  done  in  a  good  and  workman- 
like manner,  and  that  no  express  contract  had  ever  been 
entered  into  between  plaintiff  and  defendant,  and  these 
issues  were  presented  by  the  answer. 

It  is  a  well-established  principle  that  a  party  must  stand 
by  the  case  he  has  made  out  for  himself  in  his  pleadings 
and  proof.  If  a  party  sets  forth  a  special  contract  in  his 
complaint,  he  cannot  recover  unless  he  establishes  by  the 
proof  this  contract,  and  it  is  error  in  a  court  to  refuse  to 
instruct  a  jury  if  he  fails  to  establish  by  the  proof  the  con- 
tract he  has  alleged  he  cannot  recover.  So  if  a  party  sues 
upon  a  special  contract  and  it  appears  from  the  testimony 
that  he  has  failed  in  a  material  part  to  perform  this  con- 
tract on  his  partj  he  cannot  recover  thereon,  and  it  was 
error  to  refuse  to  instruct  the  jury  in  this  case  to  this 
effect  These  four  instructions  asked  for  on  the  part  of  the 
plaintiff  were  directed  to  these  two  points.  They  were 
proper  issues  in  the  case,  and  testimony  had  been  given 
upon  them. 
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• 

It  was  error  in  the  court  to  refase  to  give  them,  and  one 
that  it  wUl  be  presumed  materially  affected  the  rights  of  the 
defendant. 

Judgment  of  the  court  below  reversed  and  cause  re- 
manded. 

JExcepUons  sv^tained. 

This  case  was  before  the  court  at  the  August  term,  1872 
(see  page  483). 


PiKKEY,  respondent,  v.  Hebshfield  et  al.,  appellants. 

Pbactics— statement— «pec</lc  errors.  A  statement  on  a  motion  for  a  new 
trUl  is  sufficient  if  it  paints  out  in  an  intelligent  manner  the  speoiflo  errors 
relied  on  bj  the  appellant. 

PiJBADizra — compIe»iy)t  on  attac^ment  bond — aXLtgaiiUm — damages.  In  an  action 
against  the  sureties  on  afi  Attachment  undertaking  to  recover  the  damages 
caused  bj  the  wrongful  suing  out  of  the  attachment  writ,  the  complaint 
must  allege  that  the  principal  has  not  paid  the  damages. 

Attachmxnt  nNDKRTAJCiNa—  contrdct  of  sureties.  The  contract  of  the  sure- 
ties in  an  attachment  undertaking  is  in  the  nature  of  a  guaranty  that  the 
principal  will  paj  the  costs  and  damages  sustained. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  Couviy. 

PiTTNEY  commenced  this  action  in  September,  1869.  The 
cause  was  tried  in  March,  1870,  by  a  jury,  that  returned  a 
verdict  for  Pinney  for  $1,300.  The  courl^  Symes,  J.,  over- 
ruled the  motion  for  a  new  trial. 

The  facts  appear  in  the  opinion. 

W.  F.  Sanders,  for  appellant. 

The  complaint  should  allege  a  breach  of  the  undertaking, 
that  Whitlatch  did  not  pay  the  damages.  1  Chitty'  s  PL  332  ; 
Hayden  v.  Sample^  10  Mo.  216 ;  2  Sanders'  PL  181 ;  Love  v. 
RedweU,  4  Blackf.  563 ;  Fletcher  v.  Peck,  6  Cranch,  127 ; 
Hughes  v.  Smith,  5  Johns.  168 ;  Smith  v.  Janaen,  8  id. 
Ill ;  Potter  v.  Bacon,  2  Wend.  683 ;  JvUian  v.  Burgott,  11 
Johns.  6. 
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There  is  no  allegation  of  damages  that  would  finable  re* 
spondent  to  introduce  proof.  Appellants  agreed  that,  on 
the  happening  of  a  contingency,  WhitlatcH  *  would  pay 
damages  sustained  by  reason  of  the  attachment.  The  court 
extended  appellants'  liability  to  pay  respondent  his  costs, 
trouble  and  expense  in  defending  a^|binst  the  suit.  Appel- 
lants never  assumed  this  liability.  In  these  respects  the 
complaint  was  fatally  defective.  Stephen's  PI.  146  ;  Kerii 
V.  Snyder,  30  Cal.  666 ;  Orem  v.  Palmer,  16  id.  411 ;  Abbe 
V.  Marr,  14  id.  210. 

The  contract  of  a  surety  is  favorably  regarded  in  law. 
The  words  used  in  his  agreement  are  not  to  be  extended  be- 
yond their  clear  import. 

The  following  authorities  were  referred  to  and  cases 
therein  cited :  Sedgw.  on  Dam.  453,  465  ;  1  Estee's  PL  237 ; 
1  HiU.  on  Torts,  422. 

H.  L.  Wakben  and  W.  E.  CirLLEi«f  for  respondent. 

The  statement  on  the  motion  f«^ft  new  trial  does  not 
specify  the  particular  errors  relie^^n,  as  required  by  the 
statute,  and  must  be  disregarded.  "*  ipiV.  Prac.  Act,  §  195 ; 
Harper  v.  Minor,  27  Cal.  109  \  Barrety.  Tmkshwry,  15  id. 
356 ;  Zenith  O.  <fe  8.  M,  Co.  v.  Irvine,  32  id.  302 ;  Love  v. 
Sierra  N.  L,  W.  <fe  M.  flo.,  id.  639 ;  Beans  v»  .Emanuelli, 
36  id.  121 ;  Caldwdl  v.  Oreeley,  5  Nev.  260. 

All  that  remains  for  review  are  the  pleadings,  verdict  and 
judgment. 

No  appeal  lies  from  an  order  overruling  a  demurrer. 
3  Estee's  PI.  647 ;  If'ord  v.  David,  13  How.  Pr.  193 ;  Toung 
V.  Orundy,  6  Cranch,  51 ;  St.  PavZ  Division  v.  Brovm,  9 
Minn.  151. 

Appellants'  authorities  are  not  applicable.  They  refer  to 
common-law  actions  on  bonds  for  a  penalty  with  conditions, 
breaches  of  which  must  be  assigned  in  the  declaration. 
This  action  is  upon  a  statutory  undertaking,  executed  in 
pursuance  of  the  civil  practice  act,  which  is  peculiar  in  form. 
Civ.  Prac.  Act,  §  122. 

VYhitlatch  should  have  been  principal  in  the  undertaking, 
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and  appellants  cannot  take  advantage  of  his  faUnre  to  exe- 
cute it,  and  are  estopped  from  denying  its  sufficiency.  The 
undertaking  is,  that  ^'if  the  defendant  recover  judgment, 
the  plaintiff  will  pay,"  etc.  The  complaint  alleges  that 
defendant  ^^ recovered  judgment"  in  th^  action  in  which 
the  undertaking  was  given.  The  undertaking  to  pay  costs 
and  damages  then  t>ecame  absolute  upon  appellants.  The 
averment  of  indebtedness  was  made  in  the  complaint,  and 
there  is  no  presumption  of  payment  which  it  is  necessary 
to  negative.  Payment  must  be  pleaded  and  proven  in  de- 
fense.   2  Whit  Prac.  114. 

Knowles,  J.  This  is  an  action  on  an  attachment  under- 
taking, to  recover  damages  occasioned  the  plaintiff  on 
account  of  the  wrongful  suing  out  of  said  writ.  It  appears 
that  the  appellants  appeal  to  this  court  from  the  order  over- 
ruling the  motion  for  a  new  trial,  and  from  the  judgment 
of  the  court  below.  ^ . 

The  respondent  vtpBS  that  there  is  not  such  a  specifica- 
tion of  errors  in  the^jsii^tement  on  a  motion  for  a  new  trial 
as  will  justify  this  court  in  considering  it. 

The  statutes  of  this  Territory  provide  that  a  statement 
^^shaU  state  specifically  the  particular  errors  or  grounds 
upon  which  he  intends  to  rely  on  the  appeal,  and  shall  con- 
tain so  much  of  the  evidence  as  may  be  necessary  to  explain 
the  i>articular  errors  or  grounds  specified  and  no  more." 
See  Stat,  of  1867,  p.  199. 

We  do  not  propose  to  lay  down  any  rules  which  shall 
prescribe  the  manner  in  which  these  errors  or  grounds, 
upon  which  the  appellant  will  rely  for  a  reversal,  must 
appear.  So  that  they  are  pointed  out  specifically,  in  some 
intelligible  manner,  is  all  that  we  require.  The  statement<> 
however,  under  consideration  we  do  not  think  does  this, 
and,  hence,  hold  that  we  cannot  consider  the  same.  The 
appeal  from  the  judgment  brings  to  this  court  the  judgment 
roll. 

The  undertaking,  upon  which  this  action  was  brought, 
reads  as  follows : 
Vol.  L— 47. 
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"Know  all  men  by  these  presents :  That  we,  , 

as  sureties  for  James  W.  Whitlatch,  do  undertake  in  the 
sum  of  five  thousand  four  hundred  dollars,  that  if  the  de- 
fendant in  the  action  of  James  W.  Whitlatch  against  Gteorge 
M.  Pinney,  this  day  commenced  in  the  district  court,  third 
judicial  district  of  the  Territory  of  Montana,  sitting  in  and 
for  Lewis  and  Clarke  county,  shall  recover  judgment,  that 
the  said  Whitlatch  will  pay  all  costs  that  may  be  awarded 
said  Pinney,  and  all  damages  which  he  may  sustain  by 
reason  of  the  attachment  in  said  action,  not  exceeding  the 
sum  aforesaid. 
"  Witness  our  hands  and  seals  this       day  of  June,  1869. 
"L.  H.  HERSHFIELD.     [l.  s.] 
"ALEX.  H.  BEATTIE."  [l.  s.] 

The  complaint  in  this  action  does  not  state  that  the  said 
Whitlatch  had  not  paid,  or  refused  to  pay,  the  costs  and 
damages  sustained  by  the  plaintiff. 

The  appellants  demurred  to  this  complaint  for  this  reason, 
assigning  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Undoubtedly  the  appellants, 
in  this  contract,  made^themselves  liable  to  pay  the  costs  and 
damages  sustained  by  the  respondent,  in  case  the  said 
Whitlatch  did  not.  Their  contract  is  in  the  nature  of  a 
guaranty.  They  do  not  undertake  that  they  will  pay  all 
costs  and  damages,  sustained  by  respondent,  themselves, 
but  that  Whitlatch  will  pay  them. 

A  demand  on  the  principal  debtor,  and  a  failure  on  his 
part  to  do  that  which  he  is  bound  to  do,  are  requisite  to 
found  any  claim  against  the  guarantor.    2  Pars,  on  Cont.  29. 

In  the  case  of  Tarpey  v.  ShiUenberger  et  al.^  10  Cal.  390, 
Baldwin,  J.,  says :  "The  condition  of  the  undertaking  is, 
that  the  plaintiffs  in  the  suit  for  whom  the  sureties  under- 
took should  pay  all  damages  and  costs  that  should  be 
awarded  against  the  plaintiffs  by  virtue  of  the  issuing  of 
said  injunction  by  any  competent  court.  No  sufficient 
breach  is  averred,  since  it  is  not  alleged  that  any  damages 
were  so  awarded.    The  sureties  are  entitled  to  stand  on  the 
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precise  terms  of  the  contract,  and  we  know  of  no  way  of 
extending  their  liability  beyond  the  stipulation  to  which 
they  have  bound  themselves." 

This  case  shows  that  the  complaint  must  allege  sufficient 
to  manifest  that  the  condition  upon  which  parties  to  an 
undertaking  were  to  become  liable  has  transpired.  We 
can  see  no  diflference  between  this,  where  parties  were  to 
become  responsible  in  the  event  that  their  principal  did  not 
perform  his  obligation,  and  in  the  case  where  persons  were 
to  become  liable  on  the  condition  that  another  person  did 
not  perform  his  duty  as  an  officer.  In  such  a  case  the 
authorities  are  abundant,  to  the  effect  that  the  complaint 
must  show  that  the  officer  has  not  performed  his  duty. 
This  failure  is  the  breach  of  their  contract,  and  must  be 
alleged. 

We  hold,  therefore,  that  it  was  necessary  for  the  respond- 
ent to  have  alleged,  in  his  complaint,  that  the  said  Whit- 
latch  had  not  paid  said  damages ;  and,  hence,  the  court 
below  erred  in  overruling  the  demurrer  of  appellants. 

For  these  reasons  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 

Exceptions  siistained. 


Tebbitory  ex  rel.  Labgey,  appellant,  v,  Gilbert,  re-     J^    J^j! 

spondent. 

Statutobt  coNSTBUcnoN  — oct  relating  to  interest  on  county  toarrants—in^ 
dorsement  of.  Under  the  statute  entitled  **An  aot  authorizing  oounty  oom- 
mlssloners  to  paj  interest  on  county  warrants,"  approved  February  8, 1865, 
the  duty  of  making  the  indorsement,  **  not  paid  for  want  of  funds  in  the 
treasury,"  on  the  warrant,  devolyes  on  the  county  treasurer;  and  the 
court,  by  a  writ  of  mandate,  can  compel  him  to  make  this  indorsement  at 
the  time  the  party  was  entitled  thereto. 

Ihtebxst  on  countt  WARRiiNTS— no  indorsement  by  treasurer.  The  neglect  of 
the  county  treasurer  to  properly  indorse  a  county  warrant  that  has  been 
duly  presented  to  him  for  payment,  does  not  release  the  county  from  its 
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liability  to  paj  the  interest  authoriised  bj  the  statute,  and  the  court  will 
regard  the  indorsement  as  made,  because  it  should  have  been  made. 
Equitt  — maxiin  applied  —  maiidamtuf.    An  application  for  a  writ  of  mandate 
is  an  equitable  proceeding;  and  the  maxim  in  equity  that  **  equity  looks 
upon  that  as  done  which  ought  to  have  been  done,"  is  applicable  to  this 


Statutobt  constbuction  —  **'not  paid  for  vtant  of  funds,  * '  It  was  the  inten- 
tion of  the  legislature  that  the  indorsement  **  not  paid  for  want  of  funds 
in  the  treasury,"  should  show  that  the  county  warrant  had  been  presented 
for  payment  at  a  certain  time,  and  that  payment  had  been  refused  for  want 
of  funds  in  the  treasury;  it  was  not  intended  to  be  an  arbitraiy  condition 
provided  for  the  sole  purpose  of  making  county  warrants  draw  interest. 

Btatutobt  constbuction— act  reUtUng  to  payment  of  county  warranta-^ act 
repeaied.  The  act  entitled,  **An  act  defining  the  duties  of  county  treas- 
urers, and  the  payment  of  county  warrants,"  approved  November  19, 1867, 
provides  for  the  preservation  of  the  order  in  which  county  warrants  have 
been  presented  for  payment,  and  repeals  the  act  entitled  *^An  act  authoriz- 
ing county  commissioners  to  pay  interest  on  county  warrants,*'  ai^roved 
February  8, 1866,  which  provides  for  a  diiforent  means  of  preserving  such 
order. 

Appeal  from  the  First  District^  Madison  County. 

Judgment  was  rendered  in  this  case  in  April,  1871,  by 
MtJBPHY,  J.  The  warrant  that  was  the  subject  of  the  action 
was  bought  by  Largey,  February  16, 1869.  The  other  facts 
appear  in  the  opinion. 

Section  2  of  the  act,  approved  November  19,  1867,  is  as 
follows :  "It  shall  be  the  duty  of  the  several  county  treas- 
urers within  the  Territory,  to  keep  a  book  in  which  they 
shall  enter  all  county  warrants  of  their  proper  county  pre- 
sented for  payment,  in  the  order  in  which  they  are  presented, 
giving  the  name  of  the  owner,  the  number  and  amount  of 
the  warrants,  and.  they  shall  be  paid  in  the  order  in  which 
they  are  presented." 

H.  L.  Wabren",  for  appellant. 

The  demurrer  confesses  the  allegations  of  the  complaint. 
The  payment  of  the  warrant  was  a  ministerial  act,  to  compel 
which  mandamus  was  the  proper  remedy.  Acts,  1865,  517, 
§  6 ;  Moses  on  Mandamus,  99 ;  CrandaU  v.  Amador  County, 
20  Cal.  75 ;  Dana  v.  San  Francisco,  19  id.  486. 

The  statutes  relating  to  the  payment  of  the  warrant  were 
as  foUows ;  Act  Feb.  8,  1866,  447 ;  Act  Nov.  19,  1867,  69 ; 
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Act  Jan.  14,  1869,  86.  These  statutes  are  to  be  construed 
together.     Smith  on  Stat.  Law,  752, 

The  provision  of  the'  act  of  1865,  as  to  the  indorsement 
of  words  on  order,  not  bein^  of  the  essence  of  the  thing  to 
be  done,  is  directory  and  not  mandatory.  Smith  on  Stat 
Law,  792. 

The  direction  to  indorse  the  words  is  to  the  respondent^ 
and,  if  he  fails  to  comply,  he  cannot  take  advantage  of  his 
own  wrong,  to  the  injury  of  appellant,  by  refusing  to  pay 
the  interest  for  that  reason.  The  warrant  was,  in  both  in- 
stances, presented  to  the  treasurer  for  payment,  and,  in 
default  of  such  payment,  bore  interest  under  the  act  of  1865. 
Under  the  act  of  1865,  interest  ran  from  date  of  presenta- 
tion and  failure  to  pay ;  under  the  act  of  1867,  the  warrant 
was  payable,  with  the  interest,  in  the  order  of  registration. 
The  two  acts  do  not  conflict,  and  are  to  be  construed 
together. 

H.  N.  Blake,  district  attorney,  first  district,  for  re- 
spondent. 

The  writ  of  mandate  cannot  issue,  in  this  case,  if  respond- 
ent is  not  required  to  perform  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  his  office.  Civ.  Prac.  Act, 
§§  442,  443 ;  People  v.  HamerOy  18  Cal.  91 ;  CrandaU  v. 
Amador  County ,  20  id.  75. 

Respondent's  duty  is  defined  by  law.  Acts  1865,  517, 
618,  §§  6,  7.  He  cannot  pay  out  county  moneys,  except 
when  "si)ecified  provision"  is  made  therefor  by  law. 

The  only  law  allowing  interest  on  county  warrants  is  the 
act  of  February  8,  1865,  p.  447.  Pull  force  is  to  be  given 
to  every  word  thereof.  The  intention  is  clear.  San  Fran- 
cisco V.  JSdzenj  5  Cal.  171. 

The  law,  being  in  derogation  of  the  common  law,  must 
be  construed  strictly.  Appellant  cannot  recover  interest 
without  the  indorsement  "not  paid,"  etc.  JRaun  v.  -Bay- 
TioldSy  11  Cal.  19 ;  Seals  v.  Supervisors^  28  id.  453-455» 

The  importance  of  this  indorsement  is  established  by 
decisions  in  CalLFomia  under  a  similar  statute.     Taylor  v. 
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BrookSy  6  Cal.  332 ;  McDonald  v.  Bird^  18  id.  195 ;  BaTixi 
V.  San  Francisco^  19  id.  486 ;  Beals  v.  Bwpenoisors^  28  id. 
453 ;  Rose  v.  EstudiUo,  39  id.  273. 

The  transfer  of  the  warrant  from  Davis  to  Largey  gave 
Largey  no  rights  not  possessed  by  Davis.  Ferris  v.  Coover^ 
11  Cal.  175. 

No  charge  of  neglect  is  made  against  the  first  treasurer 
by  Largey.  K  he  refused  to  indorse  the  warrant  a  writ  of 
mandate  would  compel  him  to  do  so.  The  law  presumes 
that  all  officers  do  their  duty.  Egery  v.  BucTuman^  5 
Cal.  56. 

The  first  treasurer  indorsed  the  waiTant  under  the  act  of 
November  19, 1867.  Acts  1867,  59.  Gilbert  cannot  be  sued 
if  another  treasurer  had  neglected  his  duty. 

Enowles,  J.  This  is  an  action  of  mandamus  against  the 
respondent,  Dezell  Gilbert,  as  county  treasurer  of  Madison 
county,  to  compel  him  to  pay  interest  on  a  certain  county 
warrant  of  said  county,  which  it  is  alleged  he  has  refused 
to  do. 

It  appears  from  the  complaint  that  the  appellant  is  now 
the  owner  of  county  warrant  of  Madison  county  No.  1560, 
dated  August  5,  1868,  for  $400.  That  on  the  6th  day  of 
said  August,  the  same  was  presented  to  one  A.  S.  Potter, 
then  treasurer  of  said  Madison  county,  and  not  paid  by  him 
for  want  of  funds  in  said  county  treasury.  That  on  the  day 
of  said  presentment  for  payment,  the  said  Potter  made  an 
entry  in  a  book  kept  by  law  in  said  treasurer's  office  of 
the  name  of  the  then  owner  of  said  warranty  the  number 
and  amount  thereof,  and  indorsed  thereon,  "registered 
August  6,  1868,  A.  S.  Potter,  County  Treasurer."  It  ap- 
pears further,  that  sufficient  money  had  come  into  the 
hands  of  the  said  Gilbert,  as  county  treasurer,  to  pay  said 
warrant  and  interest  thereon,  but  that  the  said  Gilbert  had 
only  paid  the  principal  of  said  warrant,  and  refused  the 
payment  of  any  interest.  The  respondents  filed  a  general 
demurrer  to  said  complaint,  assigning  that  the  same  did  not 
state  £EU)ts  sufficient  to  constitute  a  cause  of  action.    Ke- 
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spondents  claim  that  the  complaint  is  radically  defective  for 
the  reason  that  it  does  not  show  that  on  the  said  warrant 
was  indorsed  "not  paid  for  want  of  fnnds  in  the  treasury." 
That  without  such  indorsement  said  warrant  does  not  bear 
interest.  The  statute  of  this  Territory  authorizing  the  pay- 
ment of  interest  on  county  warrants  is  as  follows  : 

"  That  all  county  warrants  heretofore  drawn  or  that  may 
hereafter  be  drawn  by  the  proj)er  authorities  of  any  county, 
shall,  after  having  been  presented  to  the  county  treasurers 
of  the  respective  counties  of  this  Territory,  and  by  them 
indorsed,  *  not  paid  for  want  of  funds  in  the  treasury,'  and 
from  and  after  said  date  of  presentment  and  indorsement 
shall  draw  interest  at  the  rate  of  ten  per  cent  per  annum." 

It  will  be  seen  that  the  duty  of  making  this  indorsement 
does  not  devolve  upon  the  owner  of  a  warrant  when  he  pre- 
sents the  same  for  payment,  but  upon  the  county  treasurer, 
to  whom  the  same  may  be  presented.  It  cannot  be  doubted 
but  that  it  is  the  right  of  the  owner  of  a  warrant  on  present- 
ing the  same  for  payment  to  have  indorsed  thereon,  "not 
paid  for  want  of  funds  in  the  treasury."  And  we  do  not 
think  there  is  much  doubt  but  that  from  the  date  on  which 
he  was  entitled  to  this  indorsement  he  was  entitled  to  all  the 
lights  that  indorsement  would  give  him.  The  owner  of  a 
county  warrant  upon  the  refusal  of  a  county  treasurer  to 
make  this  indorsement  would  be  entitled  in  a  court  of  equity 
to  a  writ  of  mandamus  to  compel  the  said  treasurer  to  make 
the  same,  and  it  would  seem  that  such  court  ought  to  com- 
mand the  treasurer  to  make  the  indorsement,  bearing  date  at 
the  time  the  owner  of  the  warrant  was  entitled  to  the  same, 
otherwise  this  writ  would  not  be  a  complete  remedy  for 
the  wrong  suffered.  It  always  is  the  object  of  a  court  to 
give  the  relief  to  which  a  party  is  entitled  at  the  time  his 
cause  of  action  accrued.  The  owner  of  a  warrant  would 
have  the  right  to  demand  of  a  treasurer  that  he  should 
make  this  indorsement  bearing  date  at  the  time  he  should 
have  made  it  An  owner  of  a  warrant  then  being  entitled 
to  interest  from  the  date  at  which  he  was  entitled  to  this 
indorsement,  the  question  presented  is,  should  this  defend- 
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ant  be  compelled  to  make  payment  without  this  indorsement, 
*'not  paid  for  want  of  funds  in  the  treasury,"  when  the 
evidence  is  in  his  possession  and  admitted  to  be  true  of  the 
time  when  the  right  of  the  owner  accrued.  The  respondent 
is  a  fiduciary  agent  of  the  county,  the  same  as  the  former 
treasurer,  Potter.  The  interest  on  these  warrants  is  due 
from  the  county.  As  between  the  owner  of  this  warrant 
and  the  county,  the  right  of  the -owner  is  complete.  He  is 
in  nowise  in  default,  but  the  county  through  its  officer.  If 
then  the  right  is  complete  against  the  county,  can  this  officer 
refuse  to  perform  its  obligations  when  the  same  is  within  his 
power? 

This  is  an  equitable  proceeding,  and  the  maxims  in  equity 
applicable  apply.  It  is  a  maxim  of  this  jurisprudence  that 
equity  looks  upon  that  as  done  which  ought  to  have  been 
done.  Equity  will  thus  consider  where  a  party  has  a  right 
to  pray  that  the  act  be  done.  Story's  Eq.  Jur.,  §  64,  ^.  In 
this  case,  then,  as  the  appellant  was  undoubtedly  entitled 
to  insist  upon  this  indorsement  on  his  warrant,  and  as  the 
same  was  not  done  through  any  negligence  of  his,  but 
through  that  of  another  agent  of  the  corporation  of  which 
this  respondent  is  an  agent,  this  court  will  consider  this  case 
as  though  this  warrant  had  been  properly  indorsed,  and 
hold  that  this  agent  must  be  compelled  to  perform  this  obli- 
gation of  his  principal.  As  to  the  objection  that  the  county 
by  law  was  to  be  liable  for  interest  only  from  the  date  of 
this  indorsement  and  upon  the -condition  that  it  was  made, 
we  have  to  say  that  If  we  must  in  this  action  look  upon  this 
indorsement  as  having  been  made  because  it  ought  to  have 
been  made,  the  condition  is  complied  with. 

We  have  treated  this  subject  thus  far  as  though  there  was 
no  doubt  but  that  it  was  the  duty  of  the  county  treasurers 
to  make  this  indorsement.  In  no  other  statute  than  the  one 
under  consideration,  is  this  duty  enjoined,  and  in  this  only 
by  implication,  if  at  all.  Certainly  the  title  of  the  act 
which  is  as  follows :  "An  act  authorizing  county  commis- 
sioners to  pay  interest  on  court  warrants,"  and  the  general 
scope  of  the  act  would  not  lead  us  to  suppose  that  it  intended 
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to  define  the  duty  of  county  treasurers  in  any  particular. 
Probably  the  legislature  intended  to  provide  in  some  other 
act,  that  county  treasurers  should  make  this  indorsement 
when  a  warrant-holder  presented  the  same  for  payment. 
This  would  seem  to  be  the  most  rational  view  of  this  sub- 
ject  If,  then,  it  was  not  the  duty  of  the  county  treasurer, 
by  law,  to  make  this  indorsement,  he  had  no  legal  right  to 
make  the  same,  and  a  warrant-holder  would  have  no  right 
to  demand  it  of  him.  Under  this  view,  then,  a  right  would 
be  given  to  warrant-holders,  upon  a  condition  they  would 
have  no  power  of  compelling  the  performance  of.  It  is  an 
ancient  maxim  that  the  law  will  not  compel  a  person  to  do 
that  he  cannot  perform.  When  an  estate  is  granted  to  a 
person  upon  a  condition  which  it  is  impossible  to  perform, 
the  condition  is  void,  and  the  estate  passes  without  the  con- 
dition. Broom's  Leg.  Max.  244.  So  with  any  other  right 
which  the  law  gives  upon  an  impossible  condition.  The 
condition  is  void  and  the  right  becomes  absolute.  Taking 
this  view,  the  right  of  the  relator  to  interest  is  complete 
without  the  indorsement 

If  it  is  admitted  that  this  statute  does  j^rescribe  a  duty  of 
county  treasurers,  then  it  should  be  construed  in  pari 
materia,  with  every  other  statute  of  the  Territory  upon  the 
same  subject.  Section  8  of  the  statute  upon  county  treas- 
urers (see  Statutes  of  1865,  p.  518)  makes  it  the  duty  of 
county  treasurers  to  pay  county  orders  in  the  order  in  which 
they  are  presented.  The  only  provision  of  law  which  would 
make  it  the  duty  of  the  county  treasurers  to  make  any  record 
of  the  presentment  for  payment  of  coxmty  warrants,  is  the 
provision  of  this  statute  providing  for  the  payment  of  inter- 
est. It  may  be  observed,  then,  that  one  of  the  objects  of 
this  law  was  to  provide  a  means  of  preserving  the  order 
of  presentment  of  warrants  for  payment.  There  is  nothing 
in  tiie  point  that  the  object  of  this  law  was  simply  to  require 
the  presentment  of  county  warrants  to  county  treasurers,  so 
that  this  indorsement  might  be  made,  in  order  that  they 
might  bear  interest.  The  very  indorsement  "not  paifi  for 
want  of  funds  "  required  to  be  made,  shows  that  the  present- 
VoL-L— 48. 
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ment  required  was  for  payment.  The  view  of  this  statute 
we  have  now  taken,  if  it  does  define  duties  of  county  treas- 
urers, makes  it  consistent  with  a  reasonable  intention  on  the 
part  of  the  legislative  assembly.  To  say  that  the  object 
thereof  was  not  to  provide  for  an  indorsement  which  would 
show  that  the  warrant  had  been  presented  for  payment  at  a 
certain  time,  and  payment  refused  for  want  of  funds  in  the 
treasury,  but  simply  to  provide  an  arbitrary  condition,  and 
one  that  would  leave  no  utility  for  any  other  purpose,  in 
order  that  a  warrant  might  draw  interest,  would  be  incon- 
sistent with  any  reasonable  intention  on  the  part  of  said 
assembly. 

The  statute  of  1867,  defining  the  duties  of  county  treasu- 
rers, provides  also  for  this  very  thing  of  preserving  the 
order  of  presentment  of  warrants  for  payment ;  the  object 
of  the  former  act.  We  have,  then,  two  acts,  with  the  same 
object  in  view,  and  providing  diflferent  means  of  accomplish- 
ing it  Where  this  is  the  case,  we  hold  that  the  latter  takes 
the  place  of  the  former,  and  renders  it  unnecessary,  or,  in 
other  words,  repeals  it. 

For  these  reasons,  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


Campbell  et  al.,  respondents,  v.  Metcalf  et  al.,  appellants. 

Injunction — damages  for  lost  time.  In  an  action  to  recover  the  damages  caused 
by  the  wrongful  salng  out  of  an  injunction,  a  partj  can  recover  the  value 
of  his  labor  for  the  time  he  was  compelled  to  remain  idle  by  being  restrained 
from  worlcing  his  mining  ground. 

Injunction  Bomy  — damages  not  recoveraUt— attorneys' fees.  In  a  suit  upon 
an  injunction  bond,  the  expenses  and  fees  of  attorneys  In  the  action  in 
which  the  writ  was  issued  cannot  be  assessed  as  damages  sustained  by  the 
wrongful  granting  of  the  injunction. 

Injunction  bond  —  damoi^es  —  assessment  and  apportionment  byjury—attor- 
neye'fet^    If  attorneys'  fees  are  paid  for  all  the  services  rendered  in  an 
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aotioDf  including  tlioae  performed  in  procuring  the  dissolution  of  an  injunc- 
tion, the  partj  claiming  damages  must  prove  the  amount  of  the  fees  that 
was  so  paid  for  procuring  the  dissolution  of  the  injunction.  A  jury  cannot 
apportion  the  fees  paid  in  the  action  and  find  the  value  of  certain  services, 
without  evidence  of  the  same. 
Pbactics  —  inatmcUona — issues.  The  court  should  not  ^ve  instructions  which 
will  cause  the  jury  to  consider  issues  on  which  no  evidence  has  been  in- 
troduced. 

Appeal  from  the  Third  District^  Meagher  CouTiiy. 

This  action  was  tried  in  November,  1870,  before  Stmes, 
J.,  and  the  jury  returned  a  verdict  for  Campbell  and  other 
plainti£fi3.  Metcalf  made  a  motion  for  a  new  trial,  which 
was  overruled  in  May,  1871,  by  Wade,  J.  The  facts  appear 
in  the  opinion. 

Chumasebo  &  Chadwick,  for  appellants. 

There  was  no  evidence  showing  any  damages  beyond 
merely  nominal  damages.  Respondents  should  show  that 
they  had  tried  unsuccessfully  to  get  work.  They  must  show 
actual  damages  from  enforced  idleness.  There  was  no  evi- 
dence that  respondents'  mining  ground  was  worth  any  thing, 
or  would  pay  wages.  The  ground  could  not  be  worked  on 
account  of  drainage.  The  work  contemplated  by  respond- 
ents would  have  been  useless.  Respondents  have  sustained 
no  damage  on  account  of  loss  of  time. 

The  only  attorneys'  fees  that  can  be  recovered  are  those 
that  were  paid  solely  on  the  motion  to  dissolve  the  injunc- 
tion. The  only  evidence  shows  that  the  attorneys  were  paid 
for  their  services  in  the  whole  case.  The  injunction  was 
dissolved  as  a  matter  of  course  after  the  verdict.  The  jury 
could  not  render  a  verdict  for  any,  except  actual  damages. 

Shobeb  &  LowBY  and  W.  E.  Cullen,  for  respondents. 

The  verdict  will  not  be  disturbed  if  there  is  some  evidence 
to  sustain  it.  Where  there  is  no  certain  measure  of  dam- 
ages, the  verdict  will  not  be  disturbed,  except  for  prejudice, 
passion  or  corruption  in  the  jury.  Hill,  on  New  Trials,  432, 
§  3 ;  KiTnballY.Gearhart^  12  Cal.  48 ;  Baxter  v.  McKinlay^ 
16  id.  76 ;  BumOt  v.  Whitesides,  15  id.  35. 
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A  verdict  will  not  be  set  aside  because  the  jury  assessed 
higher  damages  than  the  court  would  have  given,  unless  the 
jury  were  actuated  by  improper  motives,  or  erroneously 
assessed  them.  Hill,  on  New  Trials,  434,  §  10 ;  436,  §  14. 
If  by  any  calculation,  which  the  evidence  will  reasonably 
support,  the  verdict  can  be  sustained  as  to  amount,  a  new 
trial  should  not  be  granted. 

Witnesses  testify  to  the  £Gu;ts,  and  the  question  of  damages 
is  left  to  be  assessed  by  the  jury  under  a  given  state  of  facta. 
Sedgw.  on  Dam.  694. 

The  instructions  were  as  favorable  to  the  respondents  as 
the  law  would  warrant. 

Knowles,  J.  This  is  an  action  on  an  injunction  bond  for 
damages  occasioned  by  the  wrongful  suing  out  of  an  injunc- 
tion. It  appears  from  the  record  that  one  David  P.  Ran- 
kin had  brought  an  action  to  recover  the  possession  of  a  cer- 
tain mining  claim  against  respondents.  That  as  the  said 
mining  claim  was  valuable  only  for  the  precious  metals  there- 
in contained,  and  in  order  to  prevent  any  judgment  he  might 
obtain  from  being  valueless  he  had  procured  a  temporary 
injunction  pending  the  action  restraining  respondents  from 
working  said  claim.  The  action  was  decided  in  favor  of  re- 
spondents. They  allege  that  by  reason  of  this  injunction 
they  were  compelled  to  remain  idle  for  a  certain  time,  that 
they  were  damaged  by,  reason  of  the  filling  up  of  their 
drain  and  shaft  during  the  time  they  were  restrained  from 
working  the  same,  and  that  they  were  compelled  to  pay 
$1,000  attorney  fees  to  procure  the  dissolution  of  said  in- 
junction, and  that  they  were  otherwise  put  to  expense  and 
trouble.  For  all  of  these  causes  they  allege  their  damages 
to  be  $5,000. 

It  appears  from  the  testimony  presented  in  the  record  that 
respondents  were  idle  about  sixty  days,  that  the  value  of  the 
work  of  all  three  was  $18  per  day.  This  would  amount  to 
$1,080.  It  does  not  appear  what  amount  of  damages  respond- 
ents sustained  by  reason  of  filling  up  their  drain  and  shaft.  It 
appears  that  $1,000  was  paid  by  respondents  for  attorneys' 
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fees  in  the  action  which  involved  the  title  to  the  mining 
claim,  bnt  it  does  not  appear  what  portion  of  this  $1,000 
was  paid  for  procnring  the  dissolution  of  the  injunction. 
It  appears  they  spent  $100  in  going  to  Helena  to  procure 
counsel  in  this  action  about  the  title  to  the  mining  claim, 
but  what  proportion,  if  any,  was  spent  in  procuring  counsel 
to  dissolve  the  injunction  is  not  shown.  The  jury  returned 
a  verdict  for  $1,250  damages,  and  judgment  was  entered 
against  appellant  for  this  amount. 

The  attorney  fees  and  expenses  in  the  action  between 
respondents  and  Rankin  in  determining  the  title  to  mining 
ground  were  not  properly  chargeable  as  damages  for  the 
dissolution  of  the  injunction.  If  any  portion  of  these  at- 
torney fees  and  expenses  were  paid  for, that  purpose,  it  de- 
volved upon  the  respondents  to  show  what  portion.  As  they 
feuled  to  do  this  the  jury  were  not  warranted  in  finding  any 
damages  on  account  of  them.  The  verdict  of  the  jury  is 
clearly  erroneous  then  to  the  extent  of  $170. 

It  does  not  appear  to  us  that  the  jury  were  at  aU  to  blame 
for  this  verdict,  but  the  court.  The  instructions  of  the  court 
are  such  that  without  much  doubt  the  jury  were  misled 
upon  this  matter.  The  following  are  among  the  instructions 
given  by  the  court : 

The  latter  portion  of  the  first  instruction  reads  thus  :  "In 
estimating  such  damages  you  are  to  take  into  consideration 
a  reasonable  attorneys'  fee  in  procuring  the  dissolution  of 
said  injunction." 

The  fifth:  "Reasonable  counsel  fees  and  other  expenses 
necessarily  incurred  in  the  defense  of  the  injunction  suit  are 
recoverable  as  damages  in  an  action  on  the  injunction  bond." 

Second^instruction  asked  by  appellants : 

"  That  the  only  attorneys'  fees  that  can  in  a  case  of  this 
kind  be  recovered  as  damages  are  those  which  are  confined 
to  the  motion  to  dissolve  the  injunction  and  cannot  include 
those  for  the  trial  of  the  question  of  title  to  the  property  on 
the  merits  of  the  action." 

This  portion  of  the  instruction  was  given  and  the  following 
refused: 
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^'  And  unless  the  jury  can  separate  the  two  branches  from 
the  evidence  they  will  not  be  justified  in  rendering  any  ver- 
dict for  damages  on  account  of  attorneys'  fees." 

Third  instruction  asked  by  appellants  and  refused  by  the 
court : 

^^If  the  contract  relative  to  attorneys'  fees  was  to  pay  a 
sum  certain  for  the  whole  case,  including  the  trial  of  the 
merits,  the  motion  to  dissolve  the  injunction  and  in  all  courts, 
to  which  the  case  might  be  appealed,  the  jury  cannot  sepa- 
rate the  different  species  of  service  to  be  rendered  and  assess 
damages  upon  a  portion  of  the  same." 

Fifth  instruction  asked  by  appellants  and  given : 

^^  The  jury  in  estimating  damages,  if  they  think  from  the 
evidence  that  any  have  been  sustained  by  plaintiffs  on  ac- 
count of  attorneys'  fees,  can  only  take  into  consideration 
such  as  were  necessarily  incurred  in  procuring  the  dissolu- 
tion of  the  injunction  and  do  not  include  attorneys'  fees  for 
the  trial  of  the  merits  of  the  action  or  any  subsequent  pro- 
ceedings, nor  can  the  plaintiffs  recover  for  any  more  attor- 
neys than  were  actually  necessary  to  procure  the  dissolution 
of  the  injunction." 

Taking  these  instructions  altogether  and  considering  the 
fact  that  there  does  not  appear  in  the  record  one  scintilla  of 
evidence  that  shows  or  seeks  to  show  what  proportion  of 
the  $1,000  attorneys'  fees  or  of  the  $100  expenses  were  prop- 
erly charges  as  damages  for  the  dissolution  of  the  injunc- 
tion, and  the  inevitable  conclusion  is  forced  upon  us  that  the 
court  left  to  the  jury,  as  though  they  were  a  committee  of 
experts,  the  novel  task  of  determining  without  evidence  or 
guides,  but  their  own  experience  and  judgments,  what  por- 
tion of  this  $1,000  attorney  fees  and  $100  expenses  should 
be  apportioned  as  legitimate  damages  in  procuring  the  dis- 
solution of  this  injunction.  This  was  a  duty  that  might 
well  perplex  and  confound  the  most  astute  expert  in  such 
matters.  Surely  it  was  not  the  proper  province  of  any  jury 
to  determine  such  a  matter.  As  there  was  no  evidence  to 
show  how  much  money  had  been  paid  to  procure  the  disso-  ' 
lution  of  this  injunction  it  was  improper  for  the  court  to 
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give  any  instructions  which  wonld  lead  the  jury  to  consider 
the  matter.  It  was  certainly  error  in  the  court  to  refuse,  as 
it  did  in  the  latter  portion  of  instruction  second  and  in  in- 
struction third  asked  by  appellants,  to  instruct  the  jury 
that  if  the  evidence  did  not  show  what  proportion  of  these 
attorney  fees  and  expenses  were  properly  chargeable  as 
damages  for  the  procuring  of  the  dissolution  of  the  injunc- 
tion, they  could  not  find  any  damages  for  this  cause. 

It  does  not  appear  but  that  the  $1,080  were  proper  dam- 
ages in  this  case. 

The  judgment  of  this  court  is  therefore  that  the  order 
overruling  a  motion  for  a  new  trial  be  reversed  and  the  judg- 
ment of  the  court  below  set  aside,  unless  respondents  shall 
remit  $170  of  their  judgment  and  pay  the  costs  of  this  ac- 
tion since  the  rendition  of  the  verdict  by  the  jury. 

Jvdgmefrd  affirmed  in  part  and  reoersed  in  part 


MoFarland,  respondent,  z).  CuTTEEetal.,  "appellants. 

pBACmcK  ^judgment  if  demurrer  U  lUegaUy  filed.  A  inrty  who  withdraws  his 
demurrer  to  a  Terified  complaint,  and  obtains  leave  to  file  an  answer  there- 
to at  a  certain  time,  camiot  then  file  another  demurrer;  but  if  another  de- 
murrer is  filed,  the  court  may  disregard  it  and  enter  judgment  for  the  want 
of  an  answer. 

PBOMiasoBT  KOTB — 8uU  U  a  demand,  A  promissoiy  note  which  is  payable  *  *  on 
demand,"  requires  no  other  or  previous  demand  than  the  commencement 
of  a  suit  thereon. 

PuBADiNG— complaint — aUegation  of^  account  stated.  A  complaint  contains  a 
sufficient  allegation  of  an  account  stated,  which  sets  forth  that  the  parties 
accounted  together  on  a  certain  day  of,  and  concerning  certain  work  and 
labor,  the  wages  due  therefor  and  the  amounts  paid  thereon,  and  that  it  was 
found  and  ascertained  that  there  was  due  the  plaintifT  a  certain  sum  which 
the  defendants  then  and  there  agreed  to  paj. 

PBAcncB — findings — no  exceptions  to  interest.  This  court  will  not  review  the 
computation  of  interest  in  the  judgment,  if  no  exceptions  were  properly 
taken  to  the  findings  of  the  court  below. 
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Appeal/ram  the  Third  District^  Lewis  and  Glarke  County. 

In  March,  1871,  the  court,  Waeren,  J.,  rendered  judg- 
ment in  favor  of  McFarland.  The  pronuBSory  note,  set 
forth  in  the  complaint,  was  as  follows : 

"PoBT  Shaw,  M.  T.,  May  14, 1870. 
"  On  demand,  we  promise  to  pay  Joseph  J.  McFarland, 
five  hundred  and  fifty  dollars  for  value  received  ($650). 

"CUTTER  &  TAYLOR." 

[Stamp.] 

The  other  &cts  appear  in  the  opinion. 

E.  W.  &  J.  K.  Toole,  for  appellants. 

The  court  erred  in  rendering  judgment  while  the  demurrer 
was  on  file  and  not  disposed  of. 

No  interest  could  be  recovered  on  the  note  sued  on.  If 
the  writ  was  a  demand,  interest  could  only  be  recovered 
from  the  date  of  the  commencement  of  the  suit. 

Chumasero  &  Chadwiok,  for  respondent. 

The  first  demurrer  was  confessedly  bad.  The  second 
demurrer  was  frivolous,  and  should  have  been  treated  as  a 
nullity.  The  court  properly  entered  judgment  for  respond- 
ent.   Manning  v.  Tyler^  21  N.  Y.  569. 

On  appeal  from  a  judgment  on  a  frivolous  demurrer,  the 
judgment  will  not  be  reversed  unless  the  court  is  of  the 
opinion  that  the  demurrer  should  be  sustained.  Voorhies' 
Code,  365,  g^  h. 

No  demand  was  necessary  on  the  note  before  suit  Story 
on  Prom.  Notes,  §  29 ;  Zeil  v.  Dukes,  12  Cal.  482 ;  Bell  v 
Sacketty  38  id.  409 ;  Byles  on  Bills,  499. 

Where  the  complaint  is  verified,  and  defendant  fails  to 
answer,  the  plaintiff  is  entitled  to  judgment  for  the  amount 
claimed  without  proof.  Tuolumne  R.  Co.  v.  Patterscm,  18 
Cal.  415. 

Interest  is  recoverable  from  the  date  of  the  note.  Acts 
1865,  535,  §  2.    Any  error  in  computing  interest  should 
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have  been  corrected  in  the  court  below.     Whitney  v.  Biick- 
mauj  13  Cal.  636. 

Murphy,  J.  This  action  is  brought  to  recover  the  prin- 
cipal and  interest  on  a  promissory  note,  executed  by  defend- 
ants on  the  14th  of  May,  1870,  for  $550,  and  payable  to 
plaintiff  "on  demand;"  and  also  to  recover  a  balance  of 
$378  in  favor  of  plaintiff,  on  an  account  stated  between 
plaintiff  and  defendants  on  the  28th  of  December,  1870. 

In  the  court  below  the  defendants  filed  a  demurrer  to  the 
complaint,  which,  on  their  own  motion,  was  afterward  wit^ 
drawn,  and  leave  given  to  file  an  answer  by  a  certain  day. 

On  the  day  fixed,  instead  of  an  answer,  defendants  filed  a 
second  demurrer  to  the  complaint,  on  the  grounds,  first, 
that  the  complaint  alleges  no  demand  of  the  note ;  and, 
second,  that  it  does  not  state  whether  or  not  the  account  is 
an  account  stated. 

This  last  demurrer  seems  to  have  been  entirely  disre- 
garded by  the  court,  the  record  disclosing  no  action  on  it 
whatever ;  and  on  the  24th  of  March,  1871,  on  motion  of 
plaintiff,  the  court  proceeded  to  enter  up  judgment  against 
the  defendants,  and  in  favor  of  the  plaintiff,  for  the  sum  of 
$985.15,  being  the  full  face  of  the  note,  with  interest  from 
the  date  thereof,  and  the  full  amount  of  the  account  stated, 
with  interest  from  date  of  statement,  and  also  for  the  costs 
and  disbursements  of  plaintiff  in  the  suit,  amounting  to 
$126.45. 

From  this  judgment  the  defendants  have  appealed  to  this 
court. 

It  is  insisted  here  by  appellants  that  the  court  below  erred 
in  rendering  judgment,  while  their  demurrer  was  on  file, 
without  first  disposing  of  it. 

The  court,  in  permitting  the  first  demurrer  to  be  with- 
drawn, in  its  discretion  only,  granted  leave  to  defendants  to 
file  an  answer ;  but  instead  of  filing  an  answer,  in  compli- 
ance with  the  order  of  the  court,  they  filed  another  de- 
murrer, which,  to  say  the  least,  was  irregular,  and  might 
have  been  considered  a  contempt  of  court ;  and  the  court 
Vol.  L  — 49. 
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had  a  perfect  right,  in  the  farther  proceedings  of  the  case, 
as  it  appears  to  have  done,  to  take  no  notice  of  it  whatever, 
and  treat  it  as  a  mere  nullity. 

And  if  the  court  had  chosen  to  regard  it  at  all — if,  in- 
deed, it  could  have  properly  done  30 — the  demurrer  could 
not  have  been  sustained,  because  of  frivolous  character 
alone  if  for  no  other  reason.  As  to  the  first  ground  of 
demarrer,  the  note  being  payable  on  demand  admits  a 
present  debt  to  be  due  to  payee  or  holder,  is  payable  abso- 
lutely and  at  all  events,  and  requires  no  other  or  previous 
demand  than  the  institution  of  a  suit  thereon.  In  support 
of  this  position  see  Story  on  Prom.  Notes  (6th  ed.),  §  29, 
and  authorities  there  cited ;  also  12  Cal.  482 ;  38  id.  409 ;  3 
Wend.  13. 

And,  as  to  the  second  ground,  the  complaint  alleged 
indebtedness  for  certain  work  and  labor  performed  by  the 
plaintiff  for  defendants,  at  their  instance  and  request,  for  a 
certain  period  of  time,  and  at  certain  stipulated  wages,  and 
then  goes  on  to  say  *'  that,  on  the  28th  day  of  December, 
A.  D.  1870,  this  plaintiff  and  the  said  defendants  accounted 
together  of  and  concerning  the  said  work  and  labor,  and 
the  wages  due  therefor,  and  the  amounts  paid  on  account 
thereof  by  the  said  defendants  to  this  said  plaintiff ;  and  it 
was  found  and  ascertained  that  there  was  due  the  plaintiff 
from  said  defendants  the  said  sura  of  $378,  which  said  sum 
the  said  defendants  then  and  there  agreed  to  pay,"  etc. 

We  hold  this  to  be  a  very  clear  and  amply  sufficient  alle- 
gation of  an  account  stated,  and  must  consider  the  demurrer 
in  that  regard,  as  in  the  other,  simply  frivolous  and  evi- 
dently filed  for  delay,  and  not  such  as  to  warrant  a  reversal 
of  judgment. 

But  it  is  further  insisted  by  appellants  that  the  court 
below  erred  in  the  computation  of  interest  on  the  note.  The 
record  shows  no  exception  whatever  to  the  findings  of  that 
court  in  this  particular,  and  this  court  can,  therefore,  con- 
sider none  here. 

Appellants  should  have  availed  themselves  of  the  proper 
e^xceptions  in  the  court  below,  if  they  desired  to  take  ad- 
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vantage  of  any  erroneous  computation  in  the  court  above. 
This  court  will  only  review  and  correct  such  errors  of  the 
court  below  as  the  record  discloses  were  properly  excepted 
to  there. 

The  defendants  foiling  to  answer,  and  the  complaint  being 
properly  verified,  the  plaintiflf  was  entitled  to  a  judgment 
upon  the  complaint  without  proof. 

JudgiTient  affirmed. 


Orr,  appellant,  v.  Harding  et  al.,  respondents. 

Pbactiox  —  di§mi98ai  cf  appeai — motion  to  rt^nKtate,  An  appeal  that  has  been 
dismissed  will  not  be  re-Instated  on  the  motion  of  appellant,  supported  by 
his  affidavit,  showing  that  his  neglect  to  perfect  the  appeal  was  caused  by 
the  verbal  statements  or  agreement  of  the  respondents. 

Appeal  from  the  Third  District^  Meagher  County. 
The  facts  are  stated  in  the  opinion. 

S.  Orr,  pro  se. 

Chumasero  &  Chadwick,  for  respondents. 

Murphy,  J.  This  is  an  appeal  from  a  judgment  in  favor 
of  defendants,  in  the  third  district  court,  Meagher  county, 
at  its  May  term,  1869. 

The  transcript  was  filed  in  this  court  on  the  4th  of  June, 
1870,  and  at  the  August  term  thereafter,  a  diminution  of  the 
record  was  suggested,  and  the  case  continued  at  the  cost  of 
the  appellant 

The  perfected  record,  however,  was  not  filed  till  the  third 
instant,  about  twelve  months  afterward. 

But,  at  the  last  January  term  of  this  court,  the  appeal 
was  on  motion  dismissed,  with  leave  to  re-instate  upon  cause 
shown. 
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And  the  case  is  now  before  ns  on  motion  of  appellfint  to 
re-instate,  supported  by  his  own  affidavit,  that  "he  was 
prevented  from  having  the  record  perfected,  by  one  of  the 
defendants  (Harding)  asking  him  to  hold  on  and  not  send 
the  record  until  he  (Harding)  would  see  him  (affiant)  again 
with  a  view  to  compromise,",  and  was,  therefore,  taken  by 
surprise  by  the  action  of  the  court  in  dismissing  the  appeal. 

Does  this  show  such  proper  and  sufficient  cause  as  to 
warrant  this  court  in  sustaining  the  motion  and  re-instating 
the  cause  on  the  calendar  ? 

We  think  not.  This  court  cannot  look  to  and  be  governed 
by  such  mere  verbal  outside  requests,  statements,  under- 
standings or  agreements,  between  either  parties  or  attorneys 
in  a  case  not  reduced  to  writing,  raising  no  legal  obligation, 
and  of  njp  binding  effect  upon  the  parties  thereto. 

Besides,  the  term  at  which  the  appeal  was  dismissed  was 
permitted  entirely  to  pass,  without  any  steps  whatever  being 
taken  to  have  the  case  restored,  in  compliance  with  rule 
second  of  the  rules  governing  the  practice  in  this  court. 
-     The  motion  to  re-instate  is  overruled. 

Motion  to  re-instate  denied. 


McDonald,  respondent,  v.  Stokey,  appellant. 

Bank  check  —  indorsement  of  —  hlU  of  exchange — days  of  grace — protest    An 
instrument  in  these  words, 

'*No.  4, HxuBNA,  M.  T.,  May  15, 1871. 
[Stamp.] 

"Fox&Ltster,  Bankers: 

**  Pa3r  to  Thomas  Cotsworth,  or  bearer,  twenty  dollars. 

**  CHARLES  HENDBIB.*' 
Indorsed:  "George  Stoket.'* 

is  not  a  bill  of  exchange,  bat  a  *'  oheok  for  funds  deposited  in  bank,"  and  is 
not  entitled,  under  the  laws  of  this  Territory,  to  any  days  of  grace,  and  the 
indorser  is  liable  without  any  notice  of  its  non-payment. 


Digitized  by 


Google 


1871.]  McDonald  v.  Stokey. 

Bastk  CBXCK— charactetiaiica  of,  A  bankoheck  is  always  drawn  on  a  bank 
or  banker,  and  is  an  absolute  appropriation  of  a  certain  sum  in  the  hands 
of  the  banker;  it  is  payable  immediately  on  presentation  on  tlie  day  desig- 
nated, and  presented  only  for  payment,  and  is  not  allowed  any  days  of  grace. 

Appeal  from  the  Third  District^  Lewi$  and  Clarice  CourUy. 

This  action  was  tried  in  August,  1871,  and  judgment  was 
entered  for  McDonald,  by  Wade,  J.,  on  the  verdict.  The 
facts  appear  in  the  opinion. 

CuLLEN  &  CoMLY,  for  appellant. 

The  terms,  " bills  of  exchange "  and  ''promissory  notes," 
include  every  species  of  commercial  paper.  Harker  v.  Arir 
derson,  21  Wend.  373 ;  Byles  on  Bills,  26. 

The  legislature  intended  that  all  the  rules  of  commercial 
paper,  except  that  relating  to  days  of  grace,  should  apply  to 
the  checks  sued  on.    Acts  1865, 343 ;  Broom' s  Leg.  Max.  638. 

Modem  decisions  place  checks  on  the  same  basis  as  bills 
of  exchange,  and  the  same  diligence  and  character  of  notice 
are  required  to  charge  an  indorser  upon  a  check  and  bill  of 
exchange.  Minturn  v.  Fisher ^  4  Cal.  36 ;  Merchants*  Bank 
V.  Spicer^  6  Wend.  445 ;  Sndth  v.  Jones^  20  id.  194 ;  SvMer 
V.  Burt^  id.  205 ;  Harker  v.  Anderson^  21  id.  373 ;  Sher- 
man  v.  Comstock^  2  McLean,  19 ;  Story  on  Projn.  Notes, 
§  496.     • 

The  api)ellant  was  not  liable  upon  the  checks  until  he  had 
been  served  with  notice  of  its  presentation,  demand  and 
non-payment,  a«  required  for  bills  of  exchange.  Acts 
1865,  343. 

This  act  is  in  pari  materi  with  the  section  applicable 
to  persons  holding  over  lands,  tenements,  etc.  (Acts  1866, 
174,  §  658),  in  which  case  a  notice  in  writing  is  material. 
Livingston  v.  Turner^  14  N.  Y.  64. 

Shober  &  LowRY,  for  respondent. 

The  checks  sued  on  are  expressly  excepted  from  the  pro- 
visions of  the  statute  relating  to  bills  of  exchange.  Acts 
1865,  343,  §  2. 
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Checks  are  not  entitled  to  days  of  grace.  Byles  on  Bills, 
285  ;  Story  on  Prom.  Notes,  673-675. 

An  order  on  a  bank  to  pay  on  a  future  day  is  a  check, 
and  is  not  entitled  to  grace.  Byles  on  Bills,  86  (n.);  3  Kent's 
Com.  104 ;  Taylor  v.  Wilson^  11  Mete.  52. 

The  object  of  the  law  is  to  give  the  indorser  notice,  and  it 
is  immaterial  whether  it  is  written  or  verbal,  if  it  is  given  by 
the  holder  at  the  proper  time.  Story  on  Prom.  Notes, 
§  315. 

Demand  of  payment  of  a  check  must  be  made  with 
reasonable  diligence,  according  to  the  circumstances  of  the 
case.  Mohawk  Bank  v.  Broderick^  13  Wend.  133.  Due 
diligence  was  used  in  this  case  by  respondent.  The  checks 
were  presented  at  the  bank  on  the  day  they  were  payable, 
and  the  appellant  was  notified  of  their  non-payment.  This 
action  was  properly  brought  after  the  checks  had  been  pre- 
sented and  payment  refused,  and  the  appellant  had  had 
notice  thereof  without  delay. 

Murphy,  J.  This  suit  was  brought  to  recover  the  sum 
of  $191,  with  interest  and  costs,  upon  three  certain  instru- 
ments of  writing,  sued  on  as  bank  checks,  drawn  by  one 
Charles  Hendrie  on  the  15th  of  May,  1871,  on  the  banking 
house  of  Pox  &  Lyster,  Helena,  numbered  4,  6  and  13,  and 
for  the  sums  of  $21.90,  $23.70  and  $145.50,  respectively, 
and  indorsed  by  defendant,  Stokey,  to  plaintiff,  McDonald, 
for  a  valuable  consideration. 

The  cause  was  tried  by  a  jury  below,  and  a  verdict  and 
judgment  for  plaintiff,  for  fuU  amount  of  checks,  with 
interest,  and  costs  and  disbursements  of  plaintiff.  From 
which  judgment  defendant  appeals  to  this  court. 

It  seems  that  the  only  question  necessary  for  us  to  con- 
sider here  is,  whether  or  not  these  checks  are  in  effect  "bills 
of  exchange,"  and  come  within  the  purview  of  the  legisla- 
tive aet  of  December  31,  1864,  concerning  bills  of  exchange 
and  promissory  notes,  section  6  of  which  requires  the  holder, 
in  order  to  make  the  contingent  liability  of  any  indorser  of 
any  bill  of  exchange  or  promissory  note  absolute,  to  cause 
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it  to  be  presented  at  the  place  where,  by  its  terms,  it  is  pay- 
able, if  any  place  is  specified  therein,  otherwise  to  the  per- 
son who  is  primarily  liable,  for  payment,  and  if  payment 
on  such  presentation  at  maturity  be  neglected  or  refused,  to 
cause  a  written  or  printed,  or  partly  written  and  partly 
printed,  notice  of  such  presentation,  demand  and  non-pay- 
ment, briefly  describing  the  bill  or  note,  to  be  served  imme- 
diately thereafter  upon  the  indorser,  unless  the  same  shall 
be  protested  in  the  usual  manner  by  a  notary  public. 

By  section  2  of  said  act,  it  is  provided  that  *' three  days 
of  grace  shall  be  deemed  and  taken  to  apply  to  all  bills 
of  exchange  and  promissory  notes  maturing  within  tfie 
Territory."  But  in  the  same  section  it  also  declares  that 
"this  provision  shall  not  extend  to  drafts  payable  at  sight, 
nor  to  checks  for  funds  deposited  in  bank,  or  elsewhere, 
subject  to  draft  at  sight." 

Now  if  these  instruments  are  in  fact  '*  bills  of  exchange," 
or  can  be  properly  so  considered,  within  the  meaning  of  the 
act  referred  to,  they  must  be  governed  by  the  same  rules  as 
to  notice,  etc.,  and  are  entitled  under  the  statute  to  three 
days  of-  grace,  and  the  indorser,  before  he  can  be  held 
liable,  to  due  notice,  either  in  printing  or  writing,  or  in  both, 
of  presentation,  demand  and  non-payment,  or  to  notice  by 
means  of  protest. 

Otherwise,  they  can  be  treated  only  as  *' checks  for  funds 
deposited  in  bank,"  and  by  the  terms  of  the  statute,  enti- 
tled to  no  days  of  grace,  and  the  indorser  to  no  notice. 

But  are  they  in  fact,  as  in  case  of  "bills  of  exchange," 
within  the  meaning  of  the  statute  ?  And  did  the  legisla- 
ture intend  to  subject  the  holder  of  such  instruments  to  the 
vexation  and  delay,  not  to  say  injury,  that  might  occur,  if, 
in  order  to  hold  an  indorser  responsible,  he  were  compelled 
to  resort  to  the  formality  of  .serving  a  written  or  printed 
notice  or  procuring  a  regular  protest  at  the  hands  of  a  no- 
tary public  % 

As  contradistinguished  from  bills  of  exchange,  the  dis- 
tinguishing characteristics  of  checks  are,  that  they  are  al- 
ways drawn  on  a  bank  or  banker,  are  payable  immediately 
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on  presentment,  are  not  allowed  any  days  of  grace,  and  are 
never  presented  for  mere  acceptance,  bat  only  for  pay- 
ment. 

And  Chancellor  Kent,  in  his  learned  commentaries,  says 
that  a  check  is  an  acknowledgment  of  a  certain  sum  due, 
and  that  it  is  an  absolute  appropriation  of  so  much  money 
in  the  hands  of  the  drawer's  banker  to  the  holder. 

In  this  respect  a  check  materially  diflEers  from  a  bill  of 
exchange,  which  at  law  is  not  an  appropriation  of  the 
money  of  the  drawer  or  maker  until  its  acceptance,  which 
is  never  necessary  in  the  case  of  a  check. 

Now  these  instruments  are  each  drawn  on  Pox  &  Lys- 
ter,  bankers,  which  fact  of  being  drawn  upon  a  bank  or 
bankers,  is  the  principal  feature  that  distinguishes  checks 
from  bills  of  exchange,  and  the  main  characteristic  which 
serves  to  determine  whether  any  particular  instrument  of 
this  character  is  a  check  or  a  "bill  of  exchange."  They 
simply  require  these  bankers  to  pay  to  the  persons  therein 
named  the  sums  of  money  therein  specified,  respectively, 
not  on  a  future  or  diflferent  day  from  their  date,  as  they 
might  have  done  by  being  post-dated,  but  from  their  very 
terms  evidently  intending  payment  to  be  made  on  the  same 
day  they  were  drawn,  or  immediately  on  demand,  without 
any  days  of  grace  whatever  and  without  the  delay  of  pre- 
sentation for  mere  acceptance. 

And  they  seem  on  their  face  to  unmistakably  import  a 
present  sum  due,  and  a  simple  appropriation  of  that  sum, 
from  the  funds  of  the  maker,  in  the  hands  of  his  banker,  to 
{he  use  of  the  holder. 

Besides  they  seem  to  be  otherwise  and  in  all  respects  in 
the  usual  form  and  to  possess  all  the  necessary  character- 
istics of  ordinary  checks  upon  funds  supposed  to  be  on  de- 
posit in  bank  to  the  credit  of  the  drawer. 

This  whole  subject  is  elaborately  and  ably  discussed  in 
the  Matter  of  Brown,  2  Story,  602.  The  words  of  the 
instrument  sued  on  there  and  these  sued  on  here  are  pre- 
cisely alike,  except  only  as  to  names,  sums  and  times  of 
payment,  those  being  post-dated,  and  in  effect  payable  on 
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a  future  day,  and  these  payable  on  the  very  day  of  their  date, 
or  immediately  on  presentment. 

And  notwithstanding  the  £Eict  of  the  instruments  in  that 
case  being  payable  on  a  different  day  from  their  date,  yet 
the  court  held  that  they  were  nevertheless  checks  and  pay- 
able on  the  very  day  specified,  and  without  days  of  grace. 
And  in  support  of  that  decision  various  high  authorities  are 
cited.    See,  also,  11  Mete.  44. 

In  short,  there  can  be  no  doubt  that  it  is  the  usage  of 
banks,  and  the  understanding  of  the  parties  to  instruments 
of  this  character,  to  treat  them  as  checks  and  payable  im- 
mediately on  presentment,  on  the  very  day  of  their  date  or 
on  the  precise  day  designated.  And  being  thq  constant 
habit  of  business  among  commercial  men,  it  has  become 
like  all  other  usages  of  merchants,  the  lex  et  Thorma^  by 
which  to  arrive  at  the  true  intent  of  the  parties  and  to  cor- 
rectly expound  the  contract. 

The  parties  have,  in  the  present  case,  used  the  common 
form  of  ordinary  bank  checks,  and  by  so  using  them  they 
impliedly  authorize  the  bank  to  treat  them  as  checks  and 
to  pay  them  as  checks,  payable  on  the  very  day  of  their  date, 
immediately  upon  presentment,  without  any  days  of  grace 
or  other  delay  whatever. 

We  hold,  therefore,  that  these  instruments  are  simply 
**  checks  for  funds  deposited  in  bank,"  and  by  express  pro- 
vision of  the  statute,  consequently  entitled  to  no  grace,  and 
in  fact  not  included,  nor  by  the  legislature  so  intended  to  be 
included  within  the  meaning  of  that  other  provision  of  the 
act,  which,  in  order  to  hold  an  indorser  liable,  requires,  as 
to  bills  of  exchange  or  promissory  notes,  written  or  printed  • 
notice  of  formal  presentment,  demand  and  non-payment, 
or  notice  by  the  usual  process  of  regular  protest  by  a  notary 
public,  to  be  served  upon  the  indorser. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Vol.  I.— 60 
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Territoby  of  Montana,  respondent,  v.  MoClin,  appellant. 

,     t    394 

\m   568 

I  1      ^4  Exceptions — dUowanoe  of—  statement,    Ezoeptiona  will  be  oonsidered  by  this 

36      Msl  court  if  there  is  a  statement  at  the  beginning  of  the  bill  that  the  exceptions 

"y         394t  were  taken  at  the  proper  time  and  allowed. 

38  ^3^  CniMiHAJ^ULW— evidence— conviction  on  confeasione.  The  testimony  of  a  con- 
fession  of  guilt  by  the  accused,  which  is  not  corroborated  by  any  other 
evidence,  is  insufEloient  to  sustain  a  conviction. 
CaiMnfAJ^i^w—eonfessions  to  officers.  Confessions  of  guilt  by  the  accused 
cannot  be  admitted  in  evidcucOf  if  they  were  not  made  voluntarily :  and 
such  confessions,  made  to  an  oflBioer  having  the  accused  in  custody,  will  be 
rejected  if  they  were  made  after  tlie  oflioer  had  said  that  it  would  be  better 
for  him  to  confess  his  guilt. 

Appeal  from  the  First  District^  Gallatin  County. 

McClin  was  tried  in  June,  1871,  by  a  jury,  who  returned 
a  verdict  of  guilty,  and  the  court,  Murphy,  J.,  sentenced 
him.  The  other  facts  are  stated  in  the  opinion  of  the  court, 
the  remarks  of  Murphy,  J.,  and  the  note  of  the  reporter. 

S.  Word  and  Paqe  &  Coleman,  for  appellants. 

Appellant  was  convicted  upon  his  confession.  There  was 
no  other  evidence  of  guilt,  and  such  a  conviction  could  not 
be  had.  People  v.  Hennessey^  15  Wend.  148 ;  People  v. 
Badgley,  16  id.  63. 

Appellant's  confessions  were  not  voluntary,  and  should 
have  been  excluded.  1  Phil.  on.  Ev.  542,  543  ;  People  v. 
McMahon,  16  N.  Y.  384 ;  PeopU  v.  Wentz,  37  id.  303 ;  Har- 
tung  V.  People,  4  Park.  C.  C.  319. 

The  confessions  of  appellant  to  the  officer  having  him  in 
custody  were  inadmissible  after  officer  had  advised  him  to 
make  the  confessions.  1  Phil,  on  Ev.  542, 543, 657 ;  Hegina 
V.  Warringham,  2  Lead.  Grim.  Cas.  167. 

Any  subsequent  confession  of  guilt  made  by  api)ellant 
was  inadmissible,  unless  it  appeared  that  the  inducements 
of  the  officer  and  owner  of  the  goods  taken  had  been  with- 
.  drawn  and  their  influences  removed.  1  Phil,  on  Ev.  551- 
554.  The  court  erred  in  refusing  to  allow  the  officer,  Guy, 
to  answer  the  question  put  to  him  by  appellant. 
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The  iostmctions  of  the  court  were  erroneous.  See  author- 
ities already  cited. 

If  the  confessions  were  improperly  admitted,  the  judgment 
of  conviction  should  be  reversed.  Acquittal  v.  OroweUy  1 
Cal.  191 ;  Junis  v.  Steamer  S&ncdor^  id.  459 ;  Qriiaes  v. 
FaU,  15  id.  63. 

H.  N.  Blake,  district  attorney,  first  district,  for  respondent. 

The  transcript  does  not  show  that  any  exceptions  were 
properly  taken  by  appellant  or  allowed.  They  must  be 
settled,  signed,  sealed  and  filed  as  allowed  by  law  in  civil 
cases.    Acts  1866,  244,  §  177. 

This  assertion  in  the  transcript  must  be  disregarded,  to 
wit:  "Now  comes  the  defendant  by  his  attorneys,  and 
tenders  the  following  bill  of  exceptions,  which  were  taken 
at  the  proper  time  and  allowed."  It  is  not  certified  to  be 
correct  by  the  judge  or  counsel. 

The  bUl  of  exceptions  is  a  mere  statement  of  evidence. 
No  error  of  the  court  is  complained  of.  The  appellant  did 
not  except  to  the  action  of  the  court  at  the  trial.  This  court 
cannot  review  the  same.  People  v.  TJiompsoUy  28  Cal.  218 ; 
People  V.  Martin,  32  id.  91 ;  People  v.  DicJc,  id.  214 ; 
People  V.  Trim,  2n  id.  276. 

The  appellant  was  not  injured  by  the  confession  specified 
in  the  first  exception,  as  it  was  excluded  from  the  jury  by 
the  court. 

The  question  put  to  the  officer,  Guy,  about  soliciting 
appellant  to  confess,  was  "ruled  out  by  the  court."  No 
objection  was  made  to  the  same,  and  no  exception  was  taken 
to  the  ruling  thereon. 

The  instructions  referred  to  in  the  bill  were  not  excepted 
to  by  anybody.  They  may  have  been  given  at  the  request 
of  the  appellant.  The  record  is  so  defective  in  this  respect 
that  they  cannot  be  reviewed. 

The  evidence  detailed  in  the  bill  was  "objected  to"  by 
appellant,  when  it  was  offered.  No  exception  was  taken  to 
its  admission,  and  there  is  nothing  for  the  court  to  review. 

The  failure  of  appellant  to  take  any  exception  to  the  above 
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evidence  or  instructions  was  an  acquiescence  in  the  judg- 
ment of  the  court  and  a  waiver  of  any  right  to  appeal. 
People  V.  WoosteTy  16  Cal.  435 ;  Turner  v.  TmLwmms  C.  W. 
Co.,  26  id.  398. 

The  ground  on  which  the  evidence  was  objected  to  is  not 
stated.  A  general  objection  is  insufficient.  People  v.  Rod- 
riguez,  10  Cal.  60  ;  People  v.  FrarJc^  28  id.  607. 

The  admission  of  the  evidence  was  discretionary  with  the 
court.    1  Greenl.  Ev.,  §  219 ;  People  v.  Jim  Ti,  32  Cal.  64. 

Wade,  C.  J.  This  case  comes  into  this  court  on  appeal 
from  the  judgment  and  bill  of  exceptions,  upon  the  sepa- 
rate trial  of  defendant,  James  F.  McClin,  indicted  jointly 
with  defendants,  Nathan  Ward,  David  Collier  and  John 
Maloney,  for  the  crime  of  burglary. 

It  is  contended  by  respondent  that  the  record  does  not 
disclose  the  fact  that  any  proper  exceptions  were  taken  at 
the  trial  to  the  rulings  of  the  court  upon  the  introduction 
of  evidence,  or  to  the  charge  of  the  court  to  the  jury. 
This  is  an  appeal  from  the  judgment-roll,  and  the  bill  of 
exceptions  is  properly  before  the  court  for  consideration. 
The  bill  of  exceptions  commences  as  follows  : 

"  Now  comes  the  defendant  by  his  attorneys  and  tenders 
the  following  bill  of  exceptions,  which  were  taken  at  the 
proper  time  and  allowed." 

We  think  these  words  form  a  part  of  the  bill  of  excep- 
tions, and  the  bill  being  signed  by  the  judge  as  correct,  we 
must  hold  that  to  any  ruling  of  the  court,  objected  to  at  the 
time,  as  disclosed  by  the  bill  of  exceptions,  proper  excep- 
tions were  taken  at  the  time  and  allowed.  This  is  the  plain 
import  and  meaning  of  the  language  employed. 

We  are  then  to  consider  the  case  as  disclosed  by  Ihe  bill 
•of  exceptions  and  the  record.  By  the  record  the  defendant 
was  convicted  upon  the  evidence  of  confessions  alone.  As 
shown  in  the  testimony  the  defendant  was  arrested  by  one 
John  Guy,  deputy  sheriff,  and  that  he  told  defendant  that 
it  would  be  better  for  him  to  confess  his  guilt.  There  ap- 
pears the  following  in  the  bill  of  exceptions : 
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"  In  addition  to  the  above,  further  evidence  being  adduced 
that  a  mob  of  one  hundred  men  were  around  and  about  the 
jail  where  defendant  was  confined  at  intervals  of  nearly  all 
one  day ;  that  threats  were  frequently  made  against  defend- 
ant that  if  he  did  not  confess  he  would  have  one  hundred 
lashes,  would  be  hung,  etc. ;  that  word  was  brought  to  de- 
fendant that  one  person  confined  with  him  and  recently 
taken  out  by  the  mob  had  been  hung  ;  that  the  names  of 
defendant  and  others  confined  in  jail  and  the  addresses  of 
their  parents  and  fdends  had  been  taken  down  by  John 
Guy,  deputy  sheriff,  in  writing,  with  their  knowledge,  that 
in  consequence  of  these  threats  and  demonstrations  defend- 
ant was  greatly  excited  and  alarmed  so  that  he  shed  tears ; 
and  further,  no  evidence  being  produced  that  the  induce- 
ments held  out  by  the  said  deputy  sheriff,  John  Guy,  were 
at  any  time  withdrawn,  or  that  the  mind  of  the  defendant 
was  at  any  time  freed  from  the  apprehensions  occasioned  by 
said  violent  threats  and  demonstrations ;  the  court  admitted 
as  evidence  confessions  of  guilt  made  by  defendant  to  said 
Guy  at  intervals  for  several  days  afterward.  Defendant's 
attorneys  objected  to  the  evidence  at  the  time  it  was  offered. 
The  foregoing  testimony  having  been  adduced,  the  defend- 
ant's attorneys  put  the  following  question  to  the  witness, 
Guy :  '  Were  the  confessions  of  defendant  made  subsequent 
to  the  day  of  his  first  confession,  made  at  your  solicitation 
and  advice,  that  it  would  be  better  for  himi'  which  ques- 
tion was  ruled  out  by  the  court. 

*'  The  court  then  charged  the  jury  that  they  should  regard 
as  evidence  all  confessions  of  guilt  made  by  defendant  to 
said  Guy  after  the  day  of  the  first  confession." 

We  think  the  court  erred  in  refusing  to  permit  the  wit- 
ness, Guy,  to  answer  the  question  above  set  forth,  and  we 
are  of  opinion  that  a  conviction  upon  the  testimony  of  con- 
fessions alone  is  not  warranted  by  the  authorities. 

Whether  exlra  judiciaZ  coTifessions^  uncorroborated  by 
any  other  proof  of  the  corpus  delictiy  are  of  themselves  suf- 
ficient to  found  a  conviction,  has  been  gravely  doubted.  In 
the  Roman  laws  such  naked  confessions  would  not  work 
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out  a  Gonyiction.  In  each  of  the  English  cases  usually 
cited  in  favor  of  the  sufficiency  of  this  evidence  there  was 
some  corroborating  circumstances.  In  the  United  States 
the  prisoner's  confession,  when  the  corpus  delicti  is  not 
otherwise  proved,  has  been  held  insufficient  for  his  convic- 
tion ;  and  this  opinion  certainly  best  accords  with  the  hu- 
manity of  the  criminal  code,  and  with  the  great  degree  of 
caution  applied  in  receiving  and  weighing  the  evidence  of 
confessions  in  other  pases,  and  it  seems  countenanced  by 
approved  writers  on  this  branch  of  the  law.  1  Greenl.  Ev. 
246 ;  PhiUips'  Ev.  642,  643  and  note ;  16  Wend.  148 ;  16 
id.  63. 

Before  any  confession  can  be  received  in  evidence  in  a 
criminal  case,  it  must  be  shown  that  it  was  voluntary.  The 
preliminary  examination  for  this  purpose  must  be  addressed 
to  the  judge.  "A  free  and  voluntary  confession,"  said 
Chief  Justice  Eybe,  "  is  deserving  of  the  highest  credit, 
because  it  is  presumed  to  flow  from  the  strongest  sense  of 
guilt,  and  therefore  it  is  admitted  as  proof  of  the  crime  to 
which  it  refers,  but  a  confession  forced  from  the  mind  by 
the  flattery  of  hope  or  by  the  torture  of  fear,  comes  in  so 
questionable  shape  when  it  is  to  be  considered  as  the  evi- 
dence of  guilt,  that  no  credit  ought  to  be  given  to  it,  and 
therefore  it  is  rejected."  1  Leach's  Crim.  Cas.  299 ;  16  Wend. 
231 ;  PhUlips'  Ev.  642 ;  16  N.  Y.  384  ;  37  id.  303. 

In  regard  to  the  person  by  whom  the  inducements  were 
offered,  it  is  very  clear  that  if  they  were  offered  by  the 
prosecutor,  or  by  an  officer  having  the  prisoner  in  custody, 
or  by  a  magistrate,  or,  indeed,  by  any  one  having  authority 
over  him  or  over  the  prosecution  itself,  or  by  a  private  per- 
son in  the  presence  of  one  in  authority,  the  confession  will 
not  be  deemed  voluntary  and  will  be  rejected.  1  Greenl. 
Ev.  263,  §  222. 

In  view  of  these  authorities  and  principles  which  seem  to 
be  well  settled,  we  think  the  court  erred  in  refusing  to  per- 
mit the  deputy  sheriff,  Guy,  to  answer  if  the  alleged  con- 
fession was  not  made  upon  his  solicitation  and  advice  to  the 
prisoner  that  it  would  be  better  for  him  to  confess. 
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Confessions  to  an  officer,  if  admitted  in  evidence  in  any 
conrt,  should  be  so  admitted  with  the  greatest  care  and  cau- 
tion, and  after  the  possibility  of  any  and  every  inducement 
has  been  removed,  and  the  authorities  seem  to  go  to  the 
extent  of  excluding  any  confession  made  to  an  officer  under 
any  circumstances.  There  may  be  some  doubt  as  to  this 
position,  but  certainly  there  is  no  doubt  where  the  officer 
makes  any  promises  or  threats  to  induce  a  confession. 

There  was  no  evidence  in  this  case,  except  the  bare,  naked 
confession  of  the  defendant,  as  shown  by  the  record,  and  it 
is  exceedingly  doubtful  if  a  conviction  could  be  worked  out 
upon  such  testimony  alone. 

The  verdict  and  judgment  of  the  court  below  is  set  aside 
and  a  new  trial  granted. 

JudgToerU  reversed. 

Murphy,  J.,  concuired  in  the  foregoing  opinion  by  mak- 
ing the  following  remarks  : 

I  sign  this  opinion  upon  the  made  record  as  it  has  ap* 
peared,  but  with  the  statement  that  the  bill  of  excep- 
tions was  signed  upon  agreement  between  the  district 
attorney  and  defendant's  counsel,  without  examination,  and 
is  both  incorrect  and  incomplete,  and  does  not  present  the 
case  at  all  as  it  was  tried  below. 

NOTK.  The  words  ^  Now  comes  the  defendant  by  hia  attornejB  and  tenders  the  fol- 
lowing bill  of  exceptions,  which  were  taken  at  the  proper  time  and  allowed/*  were 
written  by  the  clerk  of  the  court  in  his  Journal  at  the  time  he  copied  the  bill  of  ex- 
ceptions, after  the  court  had  adjourned  for  the  term.  The  district  attorney  and  coun- 
sel for  appellant  did  not  sign  any  bill  of  exceptions  that  contained  the  foregoing 
words.   The  Journal  of  the  clerk  was  signed  by  Mubpht,  J.,  **  without  examination." 

At  the  October  term,  1871,  McClin  was  again  conyicted  and  received  the  same  sen- 
tence, flye  years  in  the  territorial  penitentiary.— Bsp. 
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1 1 J  Jg        CREiaHTON    et    al.,   appellants,  v.   Vandeelip    et    al., 

respondents. 

Contract  to  pay  ooij>  dust —promiaaory  note — merger — agreemenL  A  oon- 
traot  for  the  payment  of  gold  dust,  in  the  ustore  of  a  promissory  note,  is  not 
merged  in  an  agreement,  by  which  the  time  for  its  payment  is  extended, 
the  rate  of  interest  reduced,  and  the  means  of  paying  it  placed  in  the  hands 
of  the  parties  liable  thereon ;  and  this  agreement  cannot  be  introduced  in 
evidence  under  the  allegations  of  the  answer  that  the  agreement  released 
the  parties  from  any  liability  to  pay  the  gold  dust. 

PBOMI880R7  NOTE — merger,  A  promissory  note  is  not  merged  in  an  agreement 
which  does  not  expressly  defeat  a  right  of  action  thereon. 

Agbbement  OON8TRUKD — situotion  of  parties.  The  situation  of  the  parties  to 
an  agreement  can  be  considered  by  the  court  to  ascertain  the  meaning  of 
the  instrument. 

Appeal  from  the  First  District^  Madison  County. 

This  case  was  tried  by  a  jury,  in  November,  1870,  and  a 
verdict  rendered  for  defendants.  The  court,  Wabren,  J., 
overruled  the  motion  for  a  new  trial,  and  Creighton  appealed. 
The  facts  api)ear  in  the  opinion. 

H.  N.  Blake,  for  appellants. 

The  agreement  betwen  appellants  and  respondents, 
Thomas  and  McBoberts,  is  not  a  defense  in  this  action.  If 
there  has  been  a  breach  of  the  agreement  a  suit  would  lie. 
2  Pars,  on  Notes  &  Bills,  530,  531,  536,  638 ;  Dow  v.  TutOe, 
4  Mass.  414  ;  Shed  v.  Pierce^  17  id.  627 ;  Central  Bank  v. 
Willard,  17  Pick.  153 ;  AUm  v.  KimbaU,  23  id.  473 ;  Bar- 
clay's  Mo.  Dig.  96,  §§  98,  99. 

The  agreement  shows  that  the  note  was  not  merged  in  the 
same.  The  measure  of  damages  is  fixed.  The  evidence  relat- 
ing to  the  capacity  of  the  ditch,  and  quantity  and  value  of 
water  was  improperly  admitted.  (See  Agreement.)  The 
respondents  did  not  ask  for  special  damages  in  their  an- 
swer. The  court  erred  in  allowing  evidence  thereof  and 
refusing  to  give  instructions  prayed  for  by  appellants. 

W.  Y.  Lovell,  W.  p.  Sanders  and  S.  Word,  for  re- 
spondents. 

Appellants  rely  on  part  of  the  agreement,  and  respondents 
are  entitled  to  the  whole.    2  Pars,  on  Cont.  499,  §  3. 
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The  note  and  agreement  made  but  one  contract,  and  it 
must  be  enforced  as  such.  2  Pars,  on  Cont.  534, 535 ;  Miller 
V.  Stewart,  9  Wheat.  681. 

Appellants  must  show  that  they  were  without  laches 
before  they  can  sue  on  the  contract.  1  Chit.  PI.  324 ;  Slaier 
V.  Emerson,  19  How.  224.  The  law  never  releases  a  party 
who  is  in  fault. 

The  note  was  merged  in  the  agreement,  which  says  its 
stipulations  are  a  "settlement  of  said  suit"  on  the  note  the 
first  time,  and  that  it  is  a  settlement  of  "all  matters  of  dis- 
pute or  diflference  by  reason  of  said  note  being  unpaid." 
4  Kent's  Com.  111. 

The  agreement,  in  express  terms,  releases  respondents, 
Thomas  and  McRoberts,  from  any  liability  on  the  note,  and 
was  competent  evidence.    16  N.  Y.  535. 

It  was  the  province  of  the  jury,  not  the  court,  to  say  what 
the  actual  damages  were. 

The  case  is  here  on  the  judgment  roll  alone.  Civ.  Prac. 
Act,  §  322 ;  Einna  v.  Horn,  ante,  363 ;  Simonton  v.  Kelly, 
ante,  329. 

Wade,  C.  J.  This  case  comes  into  this  court  upon  ap- 
peal from  an  order  in  the  court  below,  overruling  a  motion 
for  a  new  trial. 

The  complaint  is  founded  upon  a  written  instrument,  of 
which  the  following  is  a  copy: 

"  ViBGiNiA  City,  M.  T.,  Nov.  5,  1867. 

"  Six  months  after  date  we,  or  either  of  us,  promise  to 
pay  to  Norval  Harrison  and  Columbus  Hampton,  or  order, 
two  hundred  and  twenty-two  ounces  four  and  one-half 
pennyweights  of  clean  gulch  gold  dust,  or  its  value,  with 
interest  at  the  rate  of  five  per  cent  per  month  until  paid. 

"P.  D.  VANDERLIP, 
«W.  H.  THOMAS, 
"JOHN  McROBERTS." 

The  complaint  avers,  that  for  a  valuable  consideration  on 
the  16th  day  of  March,  1868,  this  note  or  contract  was  trans- 
VoL.  L— 51. 
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ferred  by  Harrison  &  Hampton  to  plaintiffs,  and  that  plain- 
tiffs are  now  the  owners  thereof,  and  that  on  the  18th  day 
of  July,  1868,  the  plaintiffs  entered  into  an  agreement  with 
said  Thomas  and  McRoberts,  whereby  the  rate  of  interest 
to  be  paid  on  said  instrument  was  to  be  computed  at  the 
rate  of  five  per  cent  per  month  from  the  16th  day  of  March, 
1868,  to  the  18th  day  of  July,  1868,  and  at  the  rate  of  three 
per  cent  per  month  from  the  18th  day  of  July,  1868^  until 
the  same  should  be  paid.  That  no  part  of  the  principal  or 
interest  has  been  paid,  and  that  the  same  is  now  due  to 
plaintiffs. 

The  defendant  Vanderlip  does  not  answer.  The  separate 
answer  of  defendants,  McRoberts  and  Thomas,  admits  tlie 
execution  and  delivery  of  the  note  or  contract  described  in 
complaint,  the  assignment  thereof  to  plaintiffs  on  the  16th 
day  of  March,  1868,  and  the  agreement  as  to  the  rates  of 
interest  as  specified  in  said  complaint.  But  said  defendants, 
defending  against  the  cause  of  action  set  forth  in  the  com- 
plaint, aver,  that  on  the  18th  day  of  July,  1868,  at  Virginia 
City,  Montana  Territory,  said  plaintiffs,  under  the  firm 
name  and  style  of  P.  A.  Largey  (that  being  one  of  the  firm 
names  of  said  company),  entered  into  an  agreement  with 
said  defendants,  Thomas  and  McRoberts,  for  a  valuable 
consideration,  whereby  it  was  promised  and  agreed,  in  con- 
sideration of  the  covenants  and  promises  in  said  contract 
contained,  to  bejdone  and  performed  by  said  defendants,  the 
said  plaintiffs  did  then  and  there  and  thereby  release  these 
defendants  from  any  and  all  liability  on  the  note  or  contract 
in  the  complaint  set  forth  and  described. 

The  agreement  whereby  these  defendants  claim  to  be 
released  and  discharged  from  the  obligations  of  the  note  or 
contract  upon  which  this  suit  is  instituted,  and  from  aU 
liability  thereon,  is  in  the  words  and  figures  following, 
to  wit : 

''Agreement." 

"This  agreement,  made  and  entered  into  on  this  18th  day 
of  July,  A.  D.  1868,  by  and  between  Patrick  A.  Largey 


Digitized  by 


Google 


1871.]  Cbeighton  v.  Vanderlip.  403 

of  the  first  part,  and  William  H.  Thomas  and  John  McRob- 
ers  of  the  second  part,  witnesseth : 

"Whereas,  the  said  Thomas  and  McRoberts  did,  on 
the  6th  day  of  November,  A.  D.  1867,  with  one  Fred- 
erick D.  Vanderiip,  make,  execute  and  deliver  to  Colum- 
bus Hampton  and  Norval  Harrison,  their  certain  prom- 
issory note,  whereby  they  promised  to  pay  and  did  obligate 
themselves  to  deliver  to  said  Hampton  and  Harrison,  for  a 
valuable  consideration,  the  amount  of  222  ounces  4i  penny- 
weights of  clean  gold  dust,  or  the  sum  of  $4,000  in  gold,  the 
value  of  said  gold  dust,  with  interest  from  date,  at  the  rate  of 
five  per  cent  per  month  until  paid,  and  payable  in  six  months 
from  date  of  said  note,  which  said  note  was  secured  by  said 
Vanderiip  by  a  certain  mortgage  duly  executed  and  re- 
corded; a  reference  for  a  full  and  perfect  description  of  the 
same  is  hereby  made  to  the  copy  of  the  same  hereto  attached 
and  made  part  of  this  agreement ;  and, 

*' Whereas,  the  said  Columbus  Hampton  and  Norval 
Harrison  did,  for  a  valuable  consideration,  sell,  assign, 
transfer  and  set  over  said  note  and  mortgage,  for  a  valuable 
consideration,  on  the  16th  day  of  March,  A.  D.  1868,  to  E. 
Creighton  &  Co.;  and, 

"  Whereas,  the  said  Vanderiip,  Thomas  and  McRoberts 
have  failed  to  pay  said  note ;  and, 

*•  Whereas,  the  said  P.  A.  Largey  has  commenced  suit  on 
the  same,  in  the  district  court  of  the  first  judicial  district, 
in  and  for  the  county  of  Madison  and  Territory  of  Montana, 
by  attachment ;  and, 

"Whereas,  the  said  writ  of  attachment  has  been  levied 
upon  certain  property  of  said  Thomas  and  McRoberts ; 

Now,  therefore,  in  consideration  of  the  sum  of  $1  ^ach 
to  the  other  paid,  by  the  parties  to  this  agreement,  and  the 
further  consideration  of  the  settlement  of  said  suit,  and  all 
matters  in  dispute  in  difference  by  and  between  the  said 
Largey,  Thomas  and  McRoberts,  by  reason  of  said  not« 
being  unpaid,  it  is  agreed  : 

"1.  That  said  Largey,  his  heirs  or  assigns,  shall  dismiss 
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his  said  action  in  the  district  court  now  pending,  and  release 
all  of  the  said  Thomas  and  McKoberts. 

*'2.  That  the  said  Largey,  his  heirs  or  assigns,  agree  with 
,  the  said  Thomas  and  McRoberts,  that  the  only  interest  to  be 
computed  at  five  per  cent  per  month,  from  the  16th  day  of 
March,  A.  D.  1868,  until  the  18th  day  of  July,  1868;  and 
from  and  after  that  day  the  interest  to  be  computed,  and  it 
is  expressly  agreed  that  though  the  said  note  calls  for  five 
per  cent  interest  per  month,  the  same  shall  only  bear  interest 
and  be  computed  as  against  the  said  Thomas  and  McRoberts, 
at  the  rate  of  three  per  cent  per  month  until  paid;  and  that 
the  said  Largey  agrees  and  binds  himself,  his  heirs  and  • 
assigns,  to  forbear  suit,  to  prosecute  or  in  any  manner  to 
enforce  the  collection  of  said  note  or  interest  on  the  same, 
as  against  or  from  the  said  Thomas  and  McKoberts,  for  the 
space  of  one  year  from  the  said  date  of  July  18,  1868. 

*'3.  It  is  further  agreed,  that  in  order  to  enable  the  said 
Thomas  and  McRoberts,  their  heirs  and  assigns,  to  pay 
said  note  and  interest  out  of  the  property  named  in  said 
mortgage,  to  wit :  the  ditch,  right  of  water  and  mining 
ground  therein  named,  that  the  said  Largey  agrees  and 
binds  himself  to  at  once  deliver  the  quiet  and  peaceable 
possession  of  all  the  property  named  in  said  mortgage 
to  the  said  Thomas  and  McRoberts  upon  the  following 
terms  and  conditions,  to  wit :  that  is  to  say,  that  said 
Thomas  and  McRoberts  shall  take  charge  of  all  of  said 
property,  use  and  work  the  same  to  the  best  advantage,  by 
the  sale  of  water  or  the  working  of  said  mining  ground, 
as  in  the  judgment  of  the  parties  hereto  may  seem  best  for 
the  interests  of  all  the  parties  hereto  ;  and  after  deducting 
all  necessary  expenses  and  charges,  shall  pay  all  moneys 
and  gold  dust  that  may  come  into  the  hands  of  said  Thomas 
and  McRoberts  from  said  property,  from  any  source  there- 
from unto  the  said  P.  A.  Largey,  his  heirs  or  assigns ;  which 
money  or  gold  dust  so  paid  and  received  by  said  Largey 
shall  be  appropriated  and  applied  by  him  or  his  assigns,  in 
the  manner  following,  to  wit : 

*'  First,  to  the  payment  of  a  certain  promissory  note  or  to 
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any  sum  that  may  be  now  due  thereon,  or  the  interest  that  * 
may  be  due  or  to  become  due,  which  said  note  is  also  named 
and  set  out  in  said  mortgage  and  now  owned  by  said  P.  A. 
Largey.  calling  for  222  ounces,  4J  dwts.  of  clean  gold  dust, 
or  equal  to  $4,000  in  gold,  with  interest  from  date  until  paid'' 
at  five  per  cent  per  month,  and  dated  November  5,  1867, 
and  signed  by  F.  D.  Vanderlip  and  one  James  McEvily ; 
and  after  the  payment  of  said  note  and  interest,  as  afore- 
said, then  the  said  P.  A.  Largey  or  his  assigns  shall  apply 
all  money  or  gold  dust  as  paid  by  said  Thomas  and  Mc- 
Roberts  from  said  property  named  in  said  mortgage,  after 
deducting  actual  expenses  of  said  Thomas  and  McRoberts 
as  aforesaid,  with  the  interest  to  be  computed  at  three  per 
cent  per  month,  as  named  in  said  note  from  said  18th  day 
of  July,  1868,  until  paid ;  and  that  when  said  several  notes 
with  the  interest  thereon  shall  have  been  paid  said  Largey 
or  his  assigns  as  aforesaid,  by  said  Thomas  and  Mc- 
Roberts, then  and  in  that  case,  it  is  agreed  and  the  right 
of  possession  and  occupancy  to  all  of  the  property  named 
in  said  mortgage  is  hereby  given  and  continued  in  and  to 
said  Thomas  and  McRoberts  or  their  assigns,  for  such  length 
of  time  as  may  be  necessary,  by  reasonable  use  and  work  of 
said  ditch  and  ground  as  aforesaid  until  the  said  Thomas 
and  McRoberts  shall  have  re-imbursed  and  paid  back  to  them- 
selves all  the  money  or  gold  dust,  with  interest,  at  said  rate 
that  they  may  have  paid  upon  said  note,  as  signed  by  said 
Vanderlip,  McRoberts  and  Thomas,  to  said  P.  A.  Largey  ; 
and  when  so  re-imbursed  and  paid  back  in  full,  then  they 
shall,  without  process  of  law,  return  and  deliver  the  prop- 
el ty  so  held  by  them  to  the  said  Largey  or  his  assigns. 

*'  4.  It  is  further  agreed  and  understood  by  and  between 
the  said  parties  hereto,  that  in  the  event  that  said  ground 
and  the  rent  or  sale  of  vmter  from  said  ditch,  or  the  di- 
version of  the  water  from  such  ditch,  if  by  any,  or  from 
any  of,  said  causes,  the  said  Thomas  and  McRoberts 
are  prevented  from  paying  said  notes  last  named  and  the 
interest  thereon,  then  and  in  that  case,  after  reasonable  time 
and  fair  effort  by  said  Thomas  and  McRoberts,  then  and 
in  that  case  the  said  P.  A.  Largey  binds  himself,  his  heirs 
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and  assigns,  to  rebate  and  not  require  or  demand  any  inter- 
est whatever  of  the  said  Thomas  and  McRoberts,  but  that 
all  payments  that  may  have  been  made  by  them  shall  be 
deemed,  and  are  hereby  declared  to  be,  payments  of  the  debt 
and  principal  of  said  note. 

"5.  It  is  further  agreed  and  understood  that  to  the  enjoy- 
ment and  fulfillment  of  the  promises,  agreements  and  un- 
dertakings, as  herein  expressed,  that  said  P.  A.  Largey  or 
his  assigns  agree  and  bind  themselves  that  they  will  place 
the  said  Thomas  and  McRoberts  in  the  quiet  possession  of 
all  the  property  herein  named,  and  that  he  will  maintain 
and  keep  good  said  possession  without,  and  free  of,  expense 
to  said  Thomas  and  McRoberts. 

^'6.  It  is  further  agreed,  that  to  secure  the  payment  of 
said  last  mentioned  note  and  the  faithful  execution  of  this 
agreement,  that  the  said  Thomas  and  McRoberts  shall  cause 
to  be  made  and  executed  to  the  said  Largey  or  his  assigns 
a  mortgage  by  G.  W.  Allen  of  an  undivided  one-fourth 
interest  in  all  the  property  now  owned  by  the  Highland  and 
Pine  Grove  Pluming  Company,  of  Madison  county,  M.  T., 
and  of  three  hundred  feet  square  of  mining  ground  on  East 
Bummer  Dan  Hill,  in  Fairweather  district,  county  and  Ter- 
ritory aforesaid. 

'*7.  It  is  further  agreed  and  understood  by  and  between 
the  parties  hereto,  that  for  the  faithful  and  perfect  execution 
and  performance  of  each  and  every  agreement  and  under- 
taking as  herein  expressed,  we  do  bind  ourselves,  each  in 
the  penal  sum  to  the  other,  of  ten  thousand  dollars,  to  be 
well  and  truly  made. 

"  Witness  whereof  we  have  each  set  our  hands  and  seals, 
this  18th  day  of  July,  A.  D.  1868. 

'  P.  A.  LARGEY,  [l.  s.] 

W.  H.  THOMAS,  [L.  8.] 

"JOHN  MoROBERTS.  [l.  s.] 

"  Signed  in  our  presence, 
"  Wm.  Y.  Lovell, 
"  G.  W.  Allen. 

"  Done  in  duplicate." 
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To  the  introduction  of  this  agreement  in  evidence  by  the 
defendants,  the  plaintiffs  objected,  upon  the  ground  that  it 
is  no  defense  to  the  contract  for  gold  dust ;  that  it  does  not 
support  the  averments  of  the  answer,  and  that,  if  plaintiffs 
are  liable  thereon,  their  proper  remedy  is  a  suit  upon  the 
agreement.  These  objections  to  the  agreement  were  over- 
ruled, and  the  agreement  received  in  evidence.  This  action 
of  the  court  is  assigned  for  error,  and  the  main  question 
presented  by  this  record  is,  as  to  the  admissibility  of  the 
foregoing  agreement  in  evidence,  under  the  pleadings  in  this  * 
case. 

The  defendants  aver,  in  their  answer,  that  the  agreement 
of  July  18,  1868,  released  them  from  all  liability  upon  the 
contract  for  gold  dust,  and  that  they  are  wholly  discharged 
from  the  obligations  of  the  same.  It  is  claimed  by  defend- 
ants that  this  agreement  is  a  merger  of  the  gold  dust  con- 
tract, that  it  was  designed  to,  and  that  it  does,  take  the  place 
of  said  contract,  and  that,  by  reason  of  this  agreement,  a 
right  of  action  upon  the  contract  or  note  in  complaint  de- 
scribed has  ceased. 

It  thus  becomes  necessary  to  ascertain,  by  careful  analysis 
and  interpretation,  the  true  intent  and  meaning  of  the  agree- 
ment of  July  18,  1868. 

At  the  time  this  agreement  was  made,  the  contract  for 
gold  dust  (or  note,  as  I  will  hereafter  call  it  for  convenience) 
had  become  due,  and  a  suit  in  attachment  had  been  com- 
menced against  defendants,  including  defendant  Vanderlip, 
and  this  situation  of  the  parties  we  have  the  right  to  con- 
sider, to  enable  us  to  properly  interpret  their  acts.  The 
plaintiffs  were  demanding  their  pay  upon  the  note  then  due 
and  unpaid ;  the  defendants  could  not  meet  this  obligation, 
and  this  agreement  was  the  result  of  this  situation.  Was  it 
the  intention  of  the  parties  thereto,  and  did  they  in  terms 
merge  the  note  in  the  agreement,  and  thereby  abandon  and 
lose  their  rights  and  interests  in  the  note  ?  The  answer  to 
this  question  will  decide  the  case. 
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The  stipalations  of  the  agreement : 

(1.)  Caused  the  suit  in  attachment  to  be  dismissed  and 
settled. 

(2.)  It  changed  the  rate  of  interest  on  the  note  from  five 
per  cent  to  three  per  cent  per  month. 

(3.)  It  extended  the  payment  of  the  note  for  one  year, 
from  July  18,  1868. 

(4.)  It  stipulated  to  deliver  ditch  and  mining  property  there- 
in described  to  defendants  Thomas  and  McRoberts,  and  from 
the  proceeds  thereof  to  pay  first  a  nbte  held  and  owned  by 
plaintiflfe  against  Vanderlip  and  one  James  McEvily,  for  two 
hundred  and  twenty-two  ounces  and  four  and  one-half  pen- 
nyweights of  gold  dust ;  and,  second,  to  pay  the  note  in  the 
qomplaint  described ;  and,  third,  to  remain  in  possession  of 
said  property,  and  to  work  the  same  until  they  should  fully 
re-imburse  themselves,  and  pay  back  to  themselves  all  the 
moneys  or  gold  dust  that  they  should  so  pay  on  said  notes. 

(5.)  If,  from  any  cause,  defendants  are  hindered  or  pre- 
vented, by  rent  or  sale  of  ditch  and  mining  property,  from 
paying  notes,  then  the  plaintiffs  bind  themselves  to  rebate 
all  interest  on  note  in  complaint  described,  and  the  payments 
that  have  been  made  to  be  applied  upon  the  principal  of 
said  note. 

(6.)  To  further  secure  the  payment  of  said  note,  the 
defendants  agree  to  cause  one  George  W.  Allen  to  execute 
and  deliver  to  plaintiffs  a  mortgage  of  one  undivided  one- 
fourth  interest  in  the  Highland  and  Pine  Grove  Fluming 
Company  of  Madison  County,  M.  T. 

It  will  be  observed  that  the  note,  as  a  distinctive  separate 
obligation,  is  nowhere  lost  sight  of  in  this  agreement.  The 
rate  of  interest  is  changed  from  five  to  three  per  cent  per 
month,  but  the  note  is  still  to  bear  interest  and  to  be  in 
full  force  and  oi)eration  for  that  and  all  other  purposes. 
The  time  of  the  payment  is  delayed  for  one  year,  but  at  the 
end  of  the  year  the  amount  due  thereon  could  have  been 
demanded,  and  can  it  be  doubted  that  a  suit  thereon  could 
have  been  instituted  and  payment  enforced,  notwithstand- 
ing this  agreement  ? 
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The  fall  force  and  efffect  of  this  agreement  was,  to  extend 
the  time  for  the  payment  of  the  note,  and  to  reduce  the  rate 
of  interest  thereon,  and  it  operates  simply  as  collateral 
security  to  the  note.  The  note  was  due.  The  plaintiff 
promised  to  delay  pajrment,  but,  in  consideration  of  such 
promise,  he  was  to  receive  a  mortgage  against  Allen,  and 
the  note  against  Vanderlip  and  McEvily  was  to  be  paid. 

The  agreement  operates  to  place  in  the  hands  of  the 
defendants  the  means  whereby  to  pay  the  note,  and  every 
purpose  and  intent  thereof  was  to  create  security  for  the 
payment  of  the  note,  and  if  there  has  been  a  failure  to  per- 
form this  aigreement  by  the  plaintiffs,  on  their  part,  an  action 
could  be  maintained  against  them  thereon,  but  whether  the 
agreement  itself  fixes  the  measure  of  damages,  and  whether 
it  could  be  set  up  as  an  equitable  defense  to  this  note,  it  is 
not  now  necessary  to  determine. 

The  agreement  operates  to  delay  the  payment  of  the  note, 
and  where  the  promisee  of  a  note,  payable  at  a  day  certain, 
contracts  at  the  time  the  note  is  given  or  after  it  has  become 
due,  not  to  demand  payment  of  it  until  a  certain  time  after 
its  maturity,  such  contract  is  a  collateral  promise  for  the 
breach  of  which,  if  there  be  a  legal  consideration,  an  action 
may  lie,  but  it  will  not  bar  an  action  on  the  note  when  due 
by  the  terms  of  it.  4  Mass.  414.  An  agreement,  to  ope- 
rate as  a  merger  of  a  note,  must  be  such  a  one  as  by  its  terms 
or  by  its  legal  intent  and  meaning  would  defeat  a  right  of 
action  on  the  note. 

This  agreement  was  offered  and  received  in  evidence  to 
support  the  allegation  of  the  answer,  that  the  agreement 
released  defendants  from  all  liability  on  the  note.  We  are 
of  opinion  that  the  agreement  does  not  operate  to  that 
extent,  and  that  it  does  not  support  the  allegation  of  the 
answer ;  and,  upon  the  principle  that  the  evidence  offered 
must  correspond  with  the  allegations,  and  be  confined  to 
the  point  in  issue,  the  agreement  was  improperly  received 
in  evidence  under  the  pleadings  in  the  case. 

It  may  be  proper  to  remark,  that  although  the  damages 
that  may  have  resulted  to  the  defendants,  by  a  breach  of 
Vol.  1—52. 
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this  contract  on  the  part  of  the  plaintiffs,  may  hare  been 
set  up  as  an  oflfeet  to  the  note  (a  question  we  do  not  think 
necessary  to  decide),  yet,  there  are  no  allegations  of  dam- 
ages, for  the  breach  of  said  contract  in  the  answer,  which 
would  entitle  the  defendants  to  prove  the  same. 

The  order  overruling  the  motion  for  a  new  trial  is  set 
aside,  judgment  reversed,  and  cause  reinanded  for  further 
proceedings. 

Exceptions  sustained. 


Robertson  et  al.,  respondents,  v.  Smith  et  al.,  appellants. 

Statutory  construction— minifii/  ad  of  congress— rights  of  miners.  Sec- 
tion 9  of  the  general  mining  act  of  the  United  States,  approved  Julj  26, 
1866,  g^nts  to  the  proper  persons  an  easement  upon  the  mineral  lands  of 
the  publio  domain,  which  they  may  appropriate  aooordlng  to  the  local  rules 
and  customs  of  miners  in  the  mining  district  in  which  the  same  may  be 
situated,  and  thereby  legalizes  the  mining  upon  the  public  lands  of  the 
United  States  for  the  precious  metals. 

Possession  of  mining  qrojtnt}— presumption— mining  customs.  It  will  be 
presumed,  in  the  absence  of  evidence,  that  the  parties  in  the  possession  of 
mining  claims  hold  them  according  to  the  local  rules  and  customs  of  the 
muiers  in  the  district. 

Statutory  construction  —  grants  to  miners — implied  right.  The  grants  made 
by  congress  in  the  mining  law  of  July  26, 1866,  should  be  libendly  construed 
in  favor  of  the  grantee ;  and  the  grant  of  the  right  to  occupy  and  explore 
the  mineral  lands  of  the  United  States  carries  with  it  the  implied  ri^ht  to 
extract  the  precious  metals  found  by  the  occupant  and  explorer. 

RuiiBS  07  miners— vested  rights.  The  right  to  occupy,  explore  and  extract 
the  precious  metals  in  the  mineral  lands  of  the  United  States  becomes 
vested  in  the  party  who  locates  these  lands  according  to  the  local  rules  and 
customs  of  the  mining  district  in  which  they  are  situated. 

Title  TO  mining  CLAiMa— rights  of  miners.  The  fee  in  the  land,  on  which 
mining  claims  are  located,  remains  in  the  United  States,  but  the  rights  of 
miners  are  incident  to  the  fee  and  have  been  carved  out  of  it. 

Statutory  construction— (n^nt  by  congress  for  highways —compensation. 
Section  8  of  the  general  mining  act  of  congress  of  July  26, 1866,  g^rants  to 
the  public  a  right  of  way  for  the  construction  of  highways  over  public 
lands,  which  have  not  been  otherwise  appropriated;  but  neither  the  county 
commissioners  nor  the  territorial  legislature  can  take  land  for  highways  it 
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which  miners  have  acquired  vested  rights,  without  giving  a  just  compensa- 
'  tion  for  damages  to  those  rights. 

Statutobt  construction — reserved  rights  by  c&ngress — miners''  customs.  The 
clause  in  section  1  of  the  general  mining  act  of  July  26, 1866,  *'  subject  to 
such  regulations  as  may  be  prescribed  by  law,"  is  a  reservation  of  the  right 
by  congress  to  regulate  by  legal  enactments  the  manner  and  conditions 
under  which  claims  must  be  worked  by  miners.  The  clause  in  the  same 
section,  **  subject  also  to  the  local  customs  or  rules  of  miners  in  the  several 
mining  districts,*'  relates  to  the  rules,  customs  and  regulations  of  miners 
regarding  the  location,  user  and  forfeiture  of  mining  claims. 

VssTSD  BIQHTS  07  MUfvas-- Compensation— highuHiy.  Lands  of  the  United 
States,  in  which  miners  have  vested  rights,  cannot  be  taken  for  the  public 
use  for  a  highway,  if  there  is  no  act  of  the  legislature  providing  for  a  just 
compensation  to  the  miners. 

Appeal  from  the  Third  District^  Meagher  County. 

The  judgment  in  this  action  was  rendered  in  July,  1871, 
by  Wade,  J.    The  other  facta  are  stated  in  the  opinion. 

G.  G.  Stmes  and  S.  Oeb,  for  appellants. 

Persons  mining  on  the  public  domain  before  the  act  of 
congress  of  July  26,  1866,  were  trespassers  and  could  have 
no  possessory  rights.  Yale  on  Water  Rights,  331-334; 
United  States  v.  Gear^  3  How.  120  ;  Cotton  v.  United  States^ 
11  id.  229.  The  act  of  congress  of  July  26,  1866,  expressly 
reserves  from  possessory  rights  granted  to  miners  the  right 
of  way  over  the  public  domain  for  roads.  14  U.  S.  Stat. 
253,  §  8. 

The  legislature  can  lay  out  and  establish  roads  by  an  ex- 
press act,  or  by  delegating  the  power  to  inferior  tribunals. 
The  legislature  of  1866  incorporated  ^'The  Eldorado  and 
Diamond  City  Wagon  Road  Company."  The  law  was  an- 
nulled by  congress  and  re-enacted  in  1867.  Acts  1867,  127. 
This  made  the  road  a  public  highway.  In  1869  the  legisla- 
ture repealed  the  fmnchise  and  made  the  road  a  free  public 
highway.  Acts  1869, 112.  The  legislature  of  1867  made  all 
roads  then  laid  out  or  traveled  public  highways.  Acts 
1867,  89.  These  acts  make  a  legal  public  highway  over  the 
respondents'  mining  ground. 

No  compensation  was  required  to  be  made  to  the  owners 
of  the  mining  ground.    The  government  grants  the  right 
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of  way  to  the  community  and  expressly  reserves  from  indi- 
viduals any  possessory  right  that  would  conflict  with  it. 
14  U.  S.  Stat.  253,  §  8. 

Appellants'  right  to  maintain  a  suit  to  prevent  travel 
on  the  road  is  barred  by  the  statute  of  limitations.  Acts 
1865,  467. 

The  alleged  agreement  of  respondents'  predecessors  in 
interest  with  persons  when  the  road  was  constructed,  can- 
not affect  the  interests  of  the  community,  who  have  the 
right  to  travel  the  road.  If  this  is  not  a  lawful  road,  there 
is  not  a  road  in  the  Territory  that  may  not  be  closed.  The 
road  was  duly  laid  out  by  the  county  commissioners  and 
the  supervisor,  respondent  Smith,  was  lawfully  empowered 
to  keep  the  road  in  repair.     Acts  1865,  501 ;  Acts  1869,  112. 

Chumasebo  &  Chad  WICK,  for  respondents. 

Respondents  were  in  possession  and  working  their  mining 
ground  long  before  the  road  was  thought  of.  The  toll-road 
was  incorporated  after  respondents  had  located  and  taken 
possession  of  the  ground.  Acts  1867,  127.  Respondents 
gave  the  toll-road  company  the  privilege  of  laying  out  and 
using  the  road  over  their  ground  until  they  wanted  it  for 
mining  purposes. 

Miners  have  always  had  an  implied  license  from  the  gov- 
ernment to  mine  for  precious  metals  on  the  public  lands. 
The  act  of  congress  of  July  26,  1866,  recognizes  this  right 
of  miners.  14  U.  S.  Stat.  253.  It  recognizes  these  mining 
claims  as  property. 

The  taking  of  private  property  for  public  uses  will  be 
enjoined  until  provision  for  compensation  be  made  by  law 
and  compensation  paid.  5th  Amend.  U.  S.  Const. ;  Bona- 
parte y.  Camden  &  Arnboy  Hailroad  Co.,  Bald.  205  ;  Atkin- 
son V.  Philadelphia  <fe  T.  Hailroad  Co.,  14  Haz.  Penn. 
Reg.  10. 

There  is  no  law  in  Montana  providing  for  laying  out 
roads.  There  is  only  one  provision  relating  thereto.  Acts 
1865,  501,  §  14,  cl.  8. 

The  legislature  had  no  power  to  declare  by  a  repealing 
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enactment  that  the  road,  wMch  had  been  laid  out  and  used 
by  the  snflferance  of  miners,  should  be  a  public  highway 
without  providing  compensation.  Where  compensation  for 
land  taken  for  a  road  by  a  county  does  not  precede  the 
taking,  the  entire  action  of  the  county  authorities  is  void. 
Johnson  V.  Alameda  County^  14  Cal.  106. 

All  statutory  modes  of  divesting  titles  are  strictly  con- 
strued and  must  be  strictly  pursued.  Beasley  v.  Mowrvtain 
L.  Co.y  13  Cal.  306 ;  Sedgw.  Stat.  L.  319  ;  Dwarrs  on  Stats. 
611 ;  Mokdumne  H.  M.  Co.  v.  Woodbury^  14  Cal.  427.  If 
the  statute  condemning  land  for  road  purposes  is  unconsti- 
tutional, or  compensation  is  not  tendered,  a  perpetual  in- 
junction against  opening  the  road  will  be  granted.  Oardr- 
Tier  V.  Newbury y  2  Johns.  Ch.  162  ;  Molcelumne  H.  M.  Co. 
V.  Woodbury,  14  Cal.  427. 

No  road  has  ever  been  laid  out  over  this  ground  of  re- 
spondents by  any  authority  except  the  act  of  the  legislature 
which  repealed  the  charter.  This  act  is  unconstitutional 
and  void.  The  legislature  cannot,  by  direct  act,  or  by  dele- 
gation of  power  to  others,  deprive  any  one  of  his  proi)erty 
without  compensation. 

Knowles,  J.  This  cause  comes  to  this  court  on  appeal 
from  an  order  granting  an  injunction  restraining  the  defend- 
ants from  laying  out  and  maintaining  a  highway  over  certain 
mining  claims  belonging  to  the  plaintiffs.  It  appears  from 
the  record,  that  plaintiffs  and  their  grantors  have  claimed 
and  possessed  a  mining  interest  in  these  claims  since  A.  D. 
1866.  That  they  are  in  possession  of  them  now,  and  that 
they  have  expended  quite  a  sum  of  money  in  opening  and 
in  preparing  to  work  the  same.  That  defendants.  Ford, 
Keene  and  Sterling,  are  the  county  commissioners  of  Meagher 
county,  and  as  such  had  laid  out  a  road  up  Cement  gulch, 
being  that  upon  which  plaintiffs'  mining  claims  are  situ- 
•  ated,  and  over  these  claims.  That  the  defendant  Smith 
was  a  road  supervisor,  and,  as  such,  was  proceeding  under 
the  directions  of  the  above-named  commissioners  to  open 
said  road.    That  there  was  granted  by  the  legislative  assem- 
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bly  of  this  Territory,  subsequent  to  the  location  of  plain- 
tiffs' mining  claims,  a  charter  to  certain  persons,  to  lay  out 
and  maintain  a  toll-road  up  said  Cement  gulch,  and  that,  in 
pursuance  of  said  charter,  these  persons  did  open  and  main- 
tain such  road.  That  a  subsequent  legislative  assembly 
repealed  the  act  granting  this  charter,  and,  by  an  act,  de- 
clared this  road  a  public  highway. 

The  defendants  claim,  that  by  virtue  of  the  provisions  of 
an  act  of  congress,  passed  July  26,  1866,  entitled  **  An  act 
providing  for  the  right  of  way  to  ditch  and  canal  owners, 
over  public  lands,  and  for  other  purposes"  (see  14  U.  S. 
Stat,  at  Large,  263),  they  were  vested  with  the  right  to  lay 
out  and  maintain  this  road.  The  section  of  said  act  which 
they  claim  grants  them  this  right  reads  as  follows : 

Sec.  8.  ^'That  the  right  of  way  for  the  construction  of 
higliway s  over  public  lands,  not  reserved  for  public  uses,  is 
hereby  granted." 

The  iirst  question  then  presented  for  our  consideration  is, 
were  the  lands  upon  which  these  mining  claims  are  situ- 
ated fully  public  lands  ? 

The  same  act  which  grants  this  right  to  construct  high- 
ways over  public  lands,  grants  to  citizens  of  the  United 
States,  and  those,  who  have  declared  their  intentions  to 
become  such,  the  right  to  explore  and  occupy  the  mineral 
lands  of  the  public  domain,  subject  to  such  regulations  as 
may  be  prescribed  by  law,  and  subject,  also,  to  the  local 
customs  and  rules  of  miners  in  the  several  mining  districts, 
so  far  as  the  same  may  not  be  in  conflict  with  the  laws  of 
the  United  States.    14  U.  S.  Stat,  at  Large,  §  1,  p.  253. 

We  hold,  that  this  section  of  that  act  grants  to  the  proper 
person  an  easement  upon  such  of  the  mineral  lands  belong- 
ing to  the  public  domain  of  the  United  States,  as  he  may 
appropriate,  in  accordance  with  the  local  rules  and  customs 
of  miners  in  the  mining  district,  in  which  the  same  may  be 
situated,  there  being  at  present  no  regulations  prescribed 
by  law  to  vary  or  limit  these.  There  is  no  point  presented 
in  this  case  that  would  imply  that  plaintiffs  did  not  hold 
their  mining  claims,  in  accordance  with  the  rules  and  cus- 
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toms  of  the  miners  in  the  district  in  which  the  same  are 
situated.  They  being  in  possession  of  them,  it  will  be  pre- 
sumed that  they  hold  them  in  accordance  with  such  rules 
and  customs,  upon  the  same  principle  that  the  possessor  of 
any  real  estate  is  presumed  to  be  the  owner  thereof,  until 
the  contrary  is  shown. 

This  easement  is  one  of  a  very  extensive  character,  for  it 
gives  the  owner  thereof  the  right  to  occupy  and  explore 
such  land.  Being  a  right  received  by  legislative  grant,  it 
should  receive  no  narrow  construction. 

The  rule  may  be  stated  as  a  general  one,  in  respect  to 
legislative  grants  in  this  country,  that  they  should  be  con- 
strued liberally  in  favor  of  the  grantee,  and  in  such  a  manner 
as  to  give  them  a  full  and  liberal  operation,  so  as  to  carry 
out  the  legislative  intent,  where  that  can  be  ascertained. 
See  2  Washb.  on  Real  Prop.  539.  Considering  the  history 
of  mining  for  the  precious  metals  in  the  mineral  lands  of 
the  United  States,  and  the  history  of  the  passage  of  the  act 
under  consideration,  it  cannot  be  doubted  that  congress 
intended  by  it  to  legalize  the  mining  upon  the  public  domain 
for  precious  metals,  which  up  to  the  passage  of  the  same  had 
been  carried  on  in  such  a  manner  as  to  make  those  engaged 
therein  trespassers  as  against  the  general  government.  We 
may  assert,  then,  that  the  grant  to  occupy  and  explore  the 
public  mineral  lands  belonging  to  the  public  domain,  car- 
ried with  it,  by  implication,  the  right  to  take  what  was 
found  by  such  exploration,  namely,  the  precious  metals ;  for, 
without  this  right,  the  grant  would  be  of  no  utility  to  those 
it  was  intended  to  benefit .  The  only  object  any  miner  would 
have  in  occupying  and  exploring  any  mineral  land,  would 
be  the  extraction  therefrom  of  metals  therein  contained. 
Without  this  right,  the  miner  who  does  so  would  still  be  a 
trespasser  against  the  general  government  I  am  aware  that 
in  the  case  of  Charles  Biver  Bridge  v.  Warren,  Bridge^  11 
Pet.  420,  in  relation  to  franchises,  the  supreme  court  of 
the  United  States  held,  that  a  legislative  grant  should  be 
strictly  construed,  and  that  nothing  could  be  derived  by 
implication  from  such  a  grant.     Yet,  in  relation  to  legisla- 
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tive  grants  of  this  character,  I  believe  that  court  would  be 
more  liberal.  Certainly,  public  policy  would  not  dictate  so 
narrow  a  construction.  Yale,  in  his  treatise  on  mining 
claims  and  water  rights,  maintains  that  this  grant  gives  as 
extensive  rights  to  the  miner,  in  regard  to  extracting  the 
precious  metals  from  a  mining  claim,  as  those  specified 
above.  See  Yale  on  Mining  Claims  and  Water  Rights, 
865,  356. 

This  right  to  occupy,  explore  and  extract  from  mineral 
lands  the  precious  metals,  is  of  a  higher  character  than  if 
created  by  what  is  termed  a  parol  license,  for  it  is  given  by 
an  act  of  congress ;  and,  hence,  equivalent  to  a  patent  from 
the  United  States  to  the  same.        .  '  • 

"  For  the  transfer,  by  the  United  States  or  by  a  State,  of 
the  title  of  land,  no  particular  form  is.required.  It  may  be 
done  by  special  act  of  legislation,  by  a  clause  inserted  in  a 
treaty  by  the  treaty -making  power,  or  by  patent  issued  by 
one  authorized  to  represent  the  sovereignty."  2  Washb.  on 
Real  Prop.  240. 

Again:  ^'A  grant  may  be  made  by  law  as  well  as 
by  patent  issued  pursuant  to  law."  2  Washb.  on  Real 
Prop.  240. 

Of  course,  this  right  to  occupy,  explore  and  extract  the 
precious  metals  from  the  mineral  lands  belonging  to  the 
public  domain  is  not  unlimited.  It  is  restricted  by  the 
local  rules  and  customs  of  the  miners  of  the  district  in 
which  such  land  is  situated.  These  rules  and  customs  refer 
to  the  location,  user  and  forfeiture  of  mining  claims.  When 
a  miner  locates  a  particular  portion  of  mining  land,  in  ac- 
cordance with  these  rules  and  customs,  then  the  grant  from 
the  general  government  to  occupy,  explore  and  take  there 
from  the  precious  metals,  accrues  to  such  miner  over  the 
ground  located.  The  effect  of  this  statute,  then,  is  to  grant 
these  rights  over  the  ground  located,  in  accordance  with  such 
rules,  to  as  full  an  extent  as  if  the  land  had  been  designated 
in  the  law. 

While  the  general  government  then  holds  the  fee  in  the 
land  upon  which  these  mining  claims  are  situated,  it  has 
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parted  with  an  incorporeal  hereditament  in  the  same,  that 
is,  the  right  to  occupy,  explore  and  extract  the  precious 
metals  therefrom ;  and  these  rights  have  become  vested  in 
the  plaintiffs,  by  virtue  of  a  grant  from  the  general  govern- 
ment ;  hence,  these  mining  claims  are  no  longer  to  the  full 
extent  public  lands.  The  title  in  fee  is,  but  these  rights, 
which  were  incident  to  the  fee,  have  been  carved  out  of  it, 
and  are  no  longer  government  property  but  that  of  the  plain- 
tiffs, and  it  is  property  which  the.  law  will  protect.  The  use 
to  which  the  defendants  would  devote  this  property,  would 
destroy  plaintiff's  rights.  The  section  of  the  act  under 
which  defendants  claim  their  rights  are  granted  does  not 
devote  any  particular, portion  of  the  public  domain  to  a 
highway.  It  gives  a  general  right  to  tiie  public  of  a  right 
of  way  for  that  purpose  over  public  lands,  and  should  be 
construed  only  to  offer  to  devote  to  that  use  any  lands 
belonging  to  the  general  government,  not  reserved  for  pub- 
lic uses,  that  the  public  might,  through  its  proper  officers, 
select.  Until  the  public  then  accepts  the  offer  made,  and 
seeks  to  devote  some  particular  portion  of  the  public  domain 
for  a  highway,  no  rights  accrue  to  the  public  over  such 
lands.  See  The  City  and  County  of  8an  Francisco  v. 
David  Calderwood  et  al,y  31  Cal.  685.  No  rights  could 
have  accrued  to  the  public  in  the  land,  upon  any  portion  of 
Cement  gulch,  until  either  the  legislature  declared  the  toU- 
road  up  the  same  a  highway,  or  until  the  said  county  com- 
missioners sought  to  locate  one  there.  We  have  seen, 
however,  that  before  either  of  these  events  transpired,  the 
rights  of  the  plaintiffs  had  become  vested.  No  greater  rights 
could  accrue  to  the  public  in  these  lands,  than  the  govern- 
ment had  at  the  time  the  public  accepted  the  offer  made  in 
one  of  the  ways  above  specified.  The  government,  as  we  have 
seen,  had  parted  with  an  easement  to  plaintiffs.  Neither 
the  defendants  as  county  officers,  or  the  Territory,  or  even 
the  general  government,  could  devote  this  ground  to  the  use 
of  a  highway,  without  giving  the  plaintiffs  a  just  compen- 
sation  for  all  the  damage  done  their  rights. 
The  defendants  insist  that  any  miner  who  locates  a  mining 
Vol,  L  — 53. 
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claim  does  so  subject  to  right  of  the  public  under  the  sec- 
tion of  the  law  referred  to  above  to  construct  a  highway 
over  the  same.  There  is  no  reservation  of  this  kind  in  the 
grant  to  the  miner.  The  clause,  *' subject  to  such  regula- 
tions as  may  be  prescribed  by  law,"  reserves  only  the  right 
to  regulate  the  manner  and  conditions  under  which  miners 
must  work  their  claims  by  legal  enactments.  The  clause, 
"  subject  to  the  local  customs  or  rules  of  miners  in  the  sev- 
eral mining  districts,"  refers  evidently  to  the  rules,  customs 
and  regulations  of  miners  in  relation -to  the  location,  user 
and  forfeiture  of  mining  "claims.  By  no  rule  of  legal  con- 
struction that  I  am  aware  of  can  these  clauses  be  made  to 
refer  to  a  reservation  of  a  right  to  the  public  to  construct  a 
highway  over  located  mining  claims.  The  proper  construc- 
tion of  the  law  upon  these  subjects  is,  I  think,  that  miners 
have  the  right  to  occupy  and  explore  unappropriated  pub- 
lic mineral  lands ;  that  the  public  have  a  right  to  an  ease- 
ment for  a  highway  over  the  unoccupied  public  domain, 
and  that  whichever  is  prior  in  time  is  prior  in  right.  It  is 
as  inconsistent  for  the  public  to  claim  a  right  of  way  over 
an  appropriated  mining  claim  without  giving  the  owner 
thereof  a  just  compensation  for  his  rights  as  it  would  be  for 
a  miner  to  claim  the  right  to  appropriate  for  mining  pur- 
poses a  portion  of  the  public  domain  which  had  been  de- 
voted to  the  use  of  a  public  highway.  The  statute  does  not, 
by  express  terms,  or  by  implication,  make  either  of  these 
rights  superior  to  each  other.  There  was  no  attempt  on  the 
part  of  the  defendants  to  have  the  rights  of  plaintiffs  seques- 
tered for  the  benefit  of  the  public  upon  giving  to  them  a 
just  compensation  therefor.  As  far  as  we  have  been  able 
to  ascertain  there  is  no  provision  in  the  statutes  in  this  Ter- 
ritory which  provides  for  the  paying  of  a  just  compensa- 
tion for  private  property  which  is  sought  to  be  devoted  to  a 
public  use  for  a  highway.  Until  there  is  some  provision 
for  this  I  do  not  see  how  private  property  can  be  devoted  to 
the  use  of  the  public  for  such  a  purpose,  notwithstanding 
the  necessity  for  such  an  appropriation  may  be  very  great. 
It  would  seem  that  it  was  a  condition  precedent  that  a  just 
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compensation  should  be  given  for  private  property  before  it 
can  be  taken  for  a  public  use. 

It  does  not  fully  appear  that  the  defendants  claim  that 
the  public  was  subrogated  to  the  rights  of  those  persons 
who  had  constructed  the  toll-road  over  these  claims.  How- 
ever, if  they  do  the  public  could  receive  no  greater  rights 
than  these  parties  had.  It  does  not  appear  that  they  had 
any  rights  but  the  permission  to  construct  their  road  over 
these  claims  and  use  it  during  the  pleasure  of  the  plaintiffs. 
The  charter  given  to  those  persons  could  have  given  them 
no  right  to  construct  their  road  over  these  claims  so  as  to 
damage  the  rights  of  plaintiffs,  for  a  provision  in  a  charter 
granting  such  a  right  would  be  the  transferring  of  the  prop- 
erty of  one  set  of  persons  to  another,  and  would  be  void  as 
contravening  the  constitutional  provision  that  no  one  can  be 
deprived  of  his  property  without  due  process  of  law. 

For  these  reasons  the  order  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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CASES 

ARGUED  AND   DETERMINED 

IN  TBM 

SUPREME  COURT 

▲T  THB 

JANUARY  TERM,  1872,  HELD  IN  VIRGINIA  CITY. 


Present : 


Hon.  DECIUS  8.;  WADE,  Chief  Jusnox. 

Hon.  HIRAM  KNOWLES,  ) 

Hon.  JOHN  L.  MURPHY,  f  J^^ticbs. 


Kemp,  respondent,  v.  McCormick  et  al.,  appellants. 

Pleading ~  abbreviation  of  name  of , party,  A  party  can  be  described  in  a 
pleading  hj  a  known  and  accepted  abbreviation  of  his  christian  name. 

Estoppel— denial  of  liame—promisaory  note.  The  maker  of  a  promissory 
note  is  estopped  from  denying  his  name  or  that  of  the  payee  as  it  is  written 
in  the  note. 

Pleading — counter-daim  to  joint  debt—promlMOfy  note.  In  an  action  on  a 
promissory  note  against  two  makers,  who  are  jointly  liable,  one  of  them 
cannot  plead  as  a  counter-claim  an  individual  debt  due  from  the  payee  to 
himself,  unless  he  alleges  that  the  payee  is  insolvent,  or  an  equitable  ground 
of  defense. 
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Appeal  from  the  Third  District^  Lewis  and  Clarke  CouTvty. 

Kemp  commenced  this  action  in  October,  1871,  and  de- 
scribed himself  in  the  complaint  as  "  Alex.  Kemp,"  and  the 
defendants  as  "  Jno.  McCormick"  and  ''Wm.  H.  Taylor." 
The  cause  of  action  was  the  following  instrument : 

"$(560.  Helena,  M.  T.,  Mar.  \st,  1871. 

"  On  the  first  day  of  June  next  we  promise  to  pay  Alex. 
Kemp  or  order  the  sum  of  six  hundred  and  fifty  dollars, 
for  value  received,  with  interest  after  due  at  the  rate  of  two 
per  cent  per  month  till  paid. 

"JNO.  MoCOEMICK, 

[Stamp.]  "  WM.  H.  TAYLOE.'^ 

% 

Kemp  was  described  in  the  summons  as  "Alex.  Kemp." 

In  November,  1871,  Kemp  filed  an  amended  complaint 
and  was  described  as  "  Alexander  Kemp." 

The  answer  of  John  McCormick  set  forth  that  there  was 
a  variance  between  the  original  complaint  and  summons, 
and  the  amended  complaint,  in  the  description  of  the  plain- 
tiff as  "  Alex.  Kemp"  and  "  Alexander  Kemp  ;"  and  that 
the  note  was  made  to  "Alex.  Kemp,"  while  the  amended 
complaint  was  filed  in  the  name  of  "  Alexander  Kemp  ; " 
and  that  his  name  was  not  "  Jno.  McCormick,"  but  "John 
McCormick." 

The  other  facts  appear  in  the  opinion. 

The  court.  Wade,  J.,  rendered  judgment  in  favor  of  Kemp 
on  the  pleadings,  and  McCormick  appealed. 

Chumasero  &  Chadwicx,  for  appellants. 

The  court  erred  in  striking  out  the  answer.  The  sum- 
mons did  not  state  correctly  the  parties  to  the  action.  A 
party  is  bound  to  know  his  own  name,  and  must  sue  and  be 
sued  by  it.  The  misnomer  is  properly  pleaded  by  way  of 
answer.  Eespondent  could  have  amended  under  section  68 
of  the  practice  act.  If  the  answer  was  not  true,  respondent 
could  have  taken  issue  by  replication. 

The  answer  sets  up  a  partial  defense.    It  is  claimed  that 
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the  prayer  for  relief  is  too  broad.  The  facts  and  not  the 
prayer  settle  the  relief  to  be  granted.  HoUin  v.  Forbes^  10 
Cal.  299 ;  People  v.  MerriU,  26  id.  336;  Civ.  Prac.  Act, 
§  147 ;  Voorhies'  Code,  §  275. 

An  answer  is  not  frivolous  if  it  sets  up  facts  that  may 
constitute  a  defense,  if  properly  averred.  Voorhies'  Code, 
298,  note  c.  The  decisive  question  is  this :  Does  the  counter- 
claim or  set-off  in  the  answer  constitute  facts  entitling  the 
appellant  to  recover  money  from  respondent  in  a  separate 
answer  ? 

CuLLEN  &  CoMLY,  for  respondent. 

It  is  proper  to  describe  a  party  by  an  abbreviation  of  his 
christian  name.  1  Gre|nl.  Ev.  11, 8,  note  7 ;  5  U.  S.  Dig.  61, 
title  Name.  The  misspelling  of  appellant's  name  comes 
under  the  principle  of  "  idem  sonans."  1  Bouv.  L.  D.  596. 
Appellant,  having  signed  his  name  as  alleged,  is  estopped 
from  denying  it.    2  Bouv.  L.  D.  198,  §  11. 

A  claim  due  to  one  only  of  several  defendants,  sued  upon 
a  joint  liability,  cannot  be  set  up  as  a  counter-claim  in  a 
suit  upon  the  joint  debt.  Peabody  y.  Bloomer j  3  Ahb.Fr. 
353 ;  Waterman  on  Set-offs,  280-282 ;  Woods  v.  Harris,  5 
Blackf.  585 ;  Stone  v.  McConnellj  1  Duvall,  54 ;  Boward  v. 
Shores,  20  Cal.  277. 

,  Murphy,  J.  This  is  an  action  on  a  promissory  note 
executed  by  McCormick  and  one  Taylor,  and  payable  to 
Kemp. 

A  demurrer  was  filed  to  the  original  complaint,  which  was 
confessed,  and  an  amended  complaint  filed,  to  which  de- 
fendant McCormick  filed  a  separate  answer,  setting  up  the 
misnomer  of  the  plaintiff  and  defendant,  and  also  a  set-off 
or  counter-claim. 

Plaintiff  filed  a  motion  to  strike  this  answer  from  the 
files  and  for  judgment  on  the  complaint  as  by  default,  on 
the  ground  of  being  frivolous,  sham,  irrelevant  and  present- 
ing no  defense. 

This  motion  was  sustained,  and  judgment  in  favor  of 
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plaintiff  entered  by  the  court  below,  to  wMch  defendants 
appealed. 

1.  As  to  the  question  of  misnomer,  raised  by  the  record, 
we  hold  that  it  is  sufficient  to  describe  a  party  to  an  action 
by  any  known  and  accepted  abbreviation  of  his  christian 
name,  and  that  the  defendant,  having  signed  his  name  to 
the  note  in  question  with  such  abbreviation,  is  now  estopped 
from  denying  it. 

2.  As  to  the  question  of  set-off  or  counter-claim  also 
raised  by  the  record : 

Can  a  claim,  due  to  one  of  several  defendants,  be  set  up 
as  a  counter-claim  in  a  suit  against  such  defendants  upon  a 
joint  debt  or  liability  ? 

We  think  not  in  this  instance. 

The  law  of  set-offs  in  this  Territory  is  regulated  by  the 
47th  section  of  our  civil  practice  act.    Laws  of  1867, 143. 

It  provides,  that  the  claim  to  be  setoff,  "shall  be  one 
existing  in  favor  of  the  defendant  or  plaintiff,  and  against  a 
plaintiff  or  defendant,  between  whom  a  several  judgment 
might  be  had  in  the  action,"  etc. 

This  is  the  same  as  the  California  statute  on  the  subject 
of  set-off,  and  in  a  judicial  construction  of  the  same  (20 
Cal.  281),  the  converse  of  the  proposition  here  was  there 
held,  where  a  joint  debt  was  sought  to  be  set  off  against  an 
individual  debt. 

And  upon  the  same  principle  an  individual  debt  cannot 
be  set  off  against  a  joint  debt  or  liability. 

The  demand  sought  to  be  thus  set  off  must  be  due  to  all 
of  the  defendants,  before  it  can  be  interposed  as  a  set-off, 
in  the  absence  of  express  provisions  of  the  statute  to  the 
contrary,  unless  it  should  be  upon  purely  equitable  grounds, 
by  averment  and  proof  of  insolvency,  etc.,  which  has  not 
been  attempted  in  this  case. 

There  is  no  error  in  the  action  of  the  court  below  in  striking 

out  the  answer  and  rendering  judgment  upon  the  complaint. 

The  judgment  is  affirmed. 

JudgiaefnJt  affirToed. 
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CoADY,  appellant^  v.  Reins,  respondent. 

Statutx  of  limitations — malprwMct  —  action  against  physician  for  damages. 
In  this  action  to  recover  damages  for  the  unskillful  treatment  of  a  fractured 
arm,  the  gist  of  the  action  is  the  negligence  of  the  physician,  and  the  stat- 
ute of  limitations  begins  to  run  from  the  time  of  the  alleged  negligence. 

EviDENCB— irv/ury  to  the  person.  In  proving  the  actual  injury  caused  by  the 
unskillful  treatment  of  a  patient  by  a  physician,  it  is  competent  to  show  all 
the  facts  resulting  from  the  injury,  from  the  time  the  right  of  action 
accrued  to  the  verdict. 

Statutory  construction  — siotute  of  limitations  — time  enlarged.  The  act 
of  the  sixth  legislature  amending  "An  act  concerning  limitations,*'  approved 
February  9, 1865,  governs  all  cases  In  which  the  right  of  action  existed  at 
the  time  of  its  passage  under  the  first  act,  approved  February  9, 1866.  and 
enlarged  the  time  within  which  the  plaintiff  could  enforce  her  remedy  from 
February  28, 1870,  when  she  was  barred  by  the  first  act,  to  Febnuuy  28, 
1878. 

Statutory  construction — statute  of  limitations — validity  of.  The  act  of  the 
sixth  legislature  amending  the  **Act  concerning  limitations,*'  approved 
Februaiy  9, 1865,  relates  to  the  remedy,  is  prospective  in  its  effects  and  does 
not  violate  any  vested  rights. 

Power  or  courts— cannof-  legislate— limitation.  Courts  cannot  legislate  and 
exempt  parties  from  the  operation  of  a  statute  of  limitation.  If  the  legisla- 
ture has  not  made  any  exception. 

Appeal  from  the  Third,  District^  Lewis  and  Clarke  OourUy. 

This  action  was  heard  by  the  court,  Wade,  J.,  in  August, 
1871,  and  judgment  rendered  for  Reins  on  his  demurrer  to 
the  complaint.    The  facts  are  stated  in  the  opinion. 

0-.  0-.  Symes  and  Waeren  &  Sandees,  for  appellant. 

This  action  was  limited  by  the  original  statute  of  limita- 
tions to  two  years  from  the  time  the  cause  of  action  arose. 
Acts  1865,  467,  §  8.  This  was  amended,  and  the  time  was 
extended  to  five  years.     Acts  1870,  62. 

The  statute  in  force  at  the  time  the  action  was  brought 
governs  it.  The  old  law  was  expressly  repealed  by  the 
amendment  of  1870.  The  complaint  shows  continuing 
damages  resulting  after  the  limitation  had  ceased  to  bar 
recovery  under  the  old  law  in  force,  when  the  act  from 
which  damages  resulted  was  done. 

A  plea  of  the  statute  of  limitations  is  a  plea  of  the  forum, 
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aflfects  only  the  remedy,  and  does  not  aflfect  the  right,  unless 
the  time  is  unreasonably  shortened.  Ogden  v.  Saunders^ 
12 .Wheat.  350 ;  1  Bouv.  Inst.  334 ;  2  Harrison's  Dig.  3737 ; 
Ang.  on  lAm.  63 ;  Call  v.  Hager^  8  Mass.  429 ;  Hayward 
V.  Judd^  4  Minn.  487 ;  Sedgw.  on  Stat.  Law,  669. 

The  statute  is  prospective.  It  applies  to  all  suits  terought 
after  its  passage,  and  aflFects  only  the  remedy.  McCrea  v. 
Craig^  23  Cal.  622.  The  time  when  the  contract  was  made, 
or  act  done,  under  which  the  cause  of  action  arose,  is  imma- 
terial. Boss  V.  DuvaUy  13  Pet.  64 ;  Bank  of  Alahama  v. 
DaMon,  9  How.  (U.  S.)  527 ;  Patterson  v.  Gaines^  6  id.  602 ; 
Loring  v.  Allen^  9  Cush.  70. 

In  actions  on  the  case  for  negligence  the  statute  of  limi- 
tations begins  to  run  from  the  time  the  consequent  damages 
accrue.  Ang.  on  Lim.  299-319 ;  Starkie  on  Slander,  473, 
474 ;  Dyster  v.  Battye^  3  Bd.rh.  &  Aid.  448 ;  Fisher  v.  Pond^ 
1  Hill,  672. 

Where  damages  continue,  only  those  can  be  recovered 
which  have  accrued  within  the  time  of  limitation.  Ang. 
on  Lim.,  §307. 

There  was  no  limitation  law  in  force  at  the  time  the  suit 
was  brought,  except  the  amendment  of  1870. 

Chumasero  &  Chadwick,  Shober  &  Lowry,  and  E.  W. 
Toole  &  J.  K.  Toole,  for  respondent. 

The  statute  of  limitations  commenced  to  run  from  the  time 
the  act  was  done  by  respondent.  Appellant  cannot  avail 
himself  of  the  continuando  in  his  complaint.  Ang.  on  Lim., 
§  141.  The  statute  does  not  run  from  the  time  of  the  conse- 
quent injuries  to  appellant.    ArgaU  v.  Bryant^  1  Sandf.  98. 

The  statute  of  1865  governs  the  case  and  not  the  act  of 
1870.  To  give  the  last  act  force  and  application  to  this 
cause  would  give  it  a  retroactive  operation.  Laws  can  only 
attach  to  future  action.  They  cannot  attach  to  conduct 
prior  to  the  creation  of  the  law.  The  act  of  1870  was  not 
in  existence  when  the  cause  of  action  accrued  in  this  case. 
The  cause  of  action  accrued  on  February  28,  1868,  and, 
under  the  law  then  in  force,  the  suit  must  be  commenced 
Voi^.  L  — 64. 
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within  two  years,  by  February  28,  1870,  or  it  was  barred. 
Acts  1865,  466,  467,  §§  1,  8 ;  Acts  1870,  62. 

The  complaint  was  filed  April  12,  1871,  and  the  rights  of 
the  parties  cannot  be  determined  by  the  act  of  1870.  Tliomp- 
son  V.  Alexander^  11  111.  55.  No  statute  should  be  so  con- 
strued as  to  give  it  a  retrospective  operation.  BaiUes  v. 
Forbes^  18  Pick.  533 ;  Dash  v.  Yan  Yleeck^  7  Johns.  477. 
Statute  should  not  be  construed  to  act  on  rights  already 
existing.  Johnson  v.  BurreU^  2  Hill,  238 ;  l^oods  v.  Dvdley^ 
11  Paige,  403. 

Murphy,  J.  This  suit  was  commenced  on  the  12th  day 
of  April,  1871,  by  Coady,  to  recover  damages  against  Bein, 
for  unskillfulness,  etc.,  as  a  physician  and  surgeon,  in  setting 
and  treating  her  fractured  and  dislocated  arm  and  elbow,  on 
the  28th  day  of  February,  1868. 

On  the  11th  day  of  July,  1871,  the  defendant  filed  a 
demurrer  to  the  amended  complaint,  setting  forth  as  the 
grounds  thereof:  1.  That  the  action  was  barred  by  the 
statute  of  limitation ;  and,  2.  That  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained  and  judgment  for  costs  ren- 
dered against  the  plaintiff  by  the  court  below,  from  which 
she  has  appealed  to  this  court. 

But  the  only  question  necessary  for  us  to  consider  in  this 
connection  is,  is  the  action  barred  by  the  statute  of  limita- 
tion? 

There  have  been  but  two  acts  regarding  limitations  passed 
in  the  Territory,  in  February,  1865,  and  January,  1870, 
respectively* 

The  latter  amended  section  8  of  the  former,  embracing 
actions  of  this  nature,  and  repealed  all  former  acts  in  con- 
flict therewith. 

By  the  former,  a<5tions  of  this  character  were  limited  to 
two  years  from  the  time  the  cause  thereof  accrued ;  by  the 
latter,  to  five  years. 

Now  the  question  is,  which  act  is  to  govern  in  this  case. 
But,  when  did  the  right  of  action  accrue  %  let  us  first  inquire. 
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The  gist  of  the  action  in  this  instance  is  the  negligence 
and  unskillfulness,  or  breach  of  dnty  as  laid  in  the  com- 
plaint, and  not  the  injury  or  damage  consequent  thereon. 

If  such  action  were  commenced  immediately  upon  a 
person  becoming  chargeable  in  such  a  case,  it  is  probably 
true  that  no  more  than  nominal  damages  could  be  recovered, 
yet  it  is  clear  that  proof  of  actual  damages  may  extend  to 
and  embrace  facts  occurring  and  growing  out  of  the  injury, 
even  up  to  the  verdict  itself. 

But  the  statute  in  cases  of  this  nature  begins  to  run,  re- 
gardless of  the  form  of  action,  whether  case  or  assumpsit, 
from  the  time  of  the  negligence  or  breach  of  duty. 

And  ui  this  case,  under  the  act  in  force  at  the  time  of  said 
negligence  or  breach  of  duty,  it  must  be  held  to  have  com- 
menced to  run  from  the  said  28th  day  of  February,  1868. 

And  since  it  is  true  that,  at  the  commencement  of  this 
action,  the  time  limited  under  the  act  in  force  when  the 
cause  thereof  accrued,  had  expired,  it  is  insisted  by  respond- 
ent that  that  fact  is  conclusive  of  this  case,  and  therefore 
the  suit  is  barred. 

But  it  must  be  borne  in  mind  that  said  act  had  been  re- 
I)ealed  before  said  time,  as  limited  under  it,  had  expired, 
and  before  the  action  was  barred.  And,  also,  that  another 
and  new  act,  extending  and  enlarging  the  time  within  which 
such  actions  could  be  commenced  and  prosecuted,  had  gone 
into  full  force  and  efltect,  while  the  right  of  action  still 
existed  under  the  old  and  original  act.  And  as  the  statute 
of  limitations  applies  only  to  the  remedy,  the  subsequent 
act  would  have  the  effect,  on  coming  into  operation,  to  take 
up  and  carry  forward  for  the  length  of  time  thus  provided 
all  the  then  valid  subsisting  causes  of  action. 

And  it  is  also  contended  by  respondent  that  to  apply  said 
last  act  to  the  case  at  bar  would  give  it  a  retroactive  or 
retrospective  operation. 

But  would  such  be  the  effect  in  this  instance  ? 

It  would  doubtless  be  retroactive  when  applied  to  suits 
Having  been  begun  and  pending  when  it  was  passed  or  took 
effect.    But  in  this  case  no  action  had  been  begun  or  was 
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pending  when  it  went  into  operation ;  only  the  right  of 
action  was  in  existence  at  that  time. 

And  is  it  retrospective  in  its  character  X 

The  very  words  are,  "  an  action  upon  an  account  or  other 
contract,  obligation  or  liability  not  grounded  upon  an  instru- 
ment of  writing,  shall  be  commenced  within  five  years." 
It  is  plain  that  it  relates  only  to  the  remedy,  and  is  prospec- 
tive in  every  sense. 

And  it  seems  to  have  been  the  uniform  practice  of  legis- 
latures, and  that,  too,  without  any  well-grounded  objection, 
in  enacting  statutes  of  limitations,  to  make  them  apply  as 
weU  to  causes  of  action  which  have  already  accrued,  as 
those  which  may  thereafter  accrue,  if  sufficient  time  be 
allowed  between  the  time  the  act  takes  eflTect  and  the  period 
fixed  for  the  limitations,  to  afford  a  fall  and  ample  oppor- 
tunity to  aU  persons  having  such  causes  of  action,  to  com- 
mence their  suits.  See  Loring^  Judge^  etc.y  v.  AUine^  9 
Cush.  68. 

And  by  the  operation  of  the  subsequent  act,  in  its  appli- 
cation to  this  case,  we  see  that  the  right  of  action  is  neither 
extinguished  nor  the  time  within  which  suit  must  be  brought 
to  enforce  it  unreasonably  shortened,  but  is  expressly  ex- 
tended and  enlarged. 

Of  course  it  could  not  be  construed  to  apply  to  causes  of 
action  which  have  accrued  more  than  five  years  previous, 
to  the  time  limited  in  said  act,  without  a  violation  of  vested 
jdghts. 

But  in  this  case,  about  two  years  only  having  elapsed,  no 
vested  rights  under  the  act  are  in  any  manner  interfered 
with. 

And  the  fact  must  not  be  overlooked,  that  the  act  in  ques- 
tion makes  no  exception  of  this  class  of  cases. 

The  legislature,  therefore,  having  made  no  exception  from 
the  operation  of  its  provisions,  of  parties  suing  under  such 
circumstances,  the  courts,  of  course,  can  make  none.  Such 
action  by  the  courts  would  be  legislating,  would  be  unwar- 
ranted, beyond  their  province,  and  be  error.  See  BaiftJc  of 
Alabama  v.  DaUon^  9  How.  628,  629,  and  cases  cited. 
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The  statute,  then,  that  must  determine  the  right  of  the 
plaintijff  to  bring  this  action,  is  the  one  in  force  when  the 
same  was  brought.  See  Patterson  v.  Gaines,  6  How.  601, 
etc. 

And  as  the  time  under  the  statute  in  force  (January,  1870) 
when  this  action  was  commenced  had  not  expired,  it  was 
and  is  not  barred,  and  the  couri;  below  committed  error  in 
sustaining  the  demurrer  aforesaid  on  that  ground. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded. 

Excepticms  sustained. 


Columbia  Mining  Company,  respondent,  v.  Holter  et  al., 

appellants. 

PiLAoncx  — motion  Jor  rehearing— equity— supersedecu.  The  motion  for  a 
rehearing  of  an  equity  case  bj  this  ooifrt  does  not  operate  as  a  supersedeas, 
and  the  court  below  can  enter  a  decree  in  accordance  with  the  remittitur 
and  mandate  of  this  court,  while  the  motion  is  pending. 

Pbacticv  —  stay  of  judgment— motion,  A  motion  for  a  new  trial  in  an  action 
at  law  does  not  staj  the  execution  of  the  judgment. 

BvHSARiNa  — rule  of  court  — terms  of  continuance.  A  party  can  make  a 
motion  for  a  rehearing  under  a  rule  of  this  court.  It  is  not  a  right  given 
by  statute  and  this  court  can  prescribe  the  terms  on  which  a  continuance 
of  the  argument  on  the  motion  is  granted. 

Pbactice— remittitur  recalled  or  stayed  by  justices.  The  Justices  of  this 
court,  on  a  proper  application  in  vacation  or  term  time,  can  recall  or  stay 
a  remittitur  and  mandate  that  have  been  erroneously  issued  out  of  this 
court. 

Pbaotice— grontinflr  of  rehearing,  A  rehearing  in  an  equity  case  will  not  be 
granted  after  the  court  below  has  entered  the  decree  of  this  court  accord- 
ing to  its  mandate  and  remittitur. 

Mandate  of  this  cottbt.  The  court  below  must  obey  the  mandate  and  remit- 
titur of  this  court. 

Pbactice — rehearing — reversal  of  decision.  On  a  motion  for  a  rehearing,  this 
court  will  rarely,  if  ever,  reverse  its  first  decision,  unless  it  has  overlooked 
some  decisive  question,  or  the  decision  conflicts  with  a  statute  or  controll- 
ing decision. 


— 

-^ 

2 

48 

3 

805 

1 

429 

16 

383 

16 

461 

Digitized  by 


Google 


430  Columbia  Mlning  Co.  ^.  Holter.      [Jan.  T., 

Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 
The  facts  are  stated  in  the  opinion.    The  decree  was 
entered  by  the  court,  Wade,  J. 

E.  W.  Toole  &  J.  K.  Toole,  for  appellants. 

By  the  motion  for  a  rehearing  in  the  original  case,  and  the 
continuance  of  the  same,  the  jurisdiction  over  the  cause 
was  retained  in  this  court.  No  judgment  could  be  rendered 
in  the  court  below  until  the  motion  for  a  rehearing  had  been 
disposed  of.  This  is  the  only  question  involved  in  the  case. 
The  motion  for  rehearing  and  its  continuance  operated  per 
se  as  a  supersedeas. 

W.  F.  Sandebs  and  Chumasero  &  Chadwiok,  for  re- 
spondent. 

The  continuance  of  the  argument  on  the  motion  for  rehear- 
ing was  granted  '^  without  stay  of  proceedings."  The  court 
below  was  powerless  to  disobey  the  mandate  of  this  cotirt 
If  the  motion  operated  as  a  supersedeas,  appellants  have 
not  saved  that  error. 

There  is  a  distinction  between  cases  at  law  and  equity. 
At  law  the  motion  for  a  new  trial  does  not  operate  to  stay 
the  execution  of  the  judgment.  In  equity  cases,  this  court 
can  direct  the  terms  on  which  its  orders  shall  be  made  for 
continuing  a  rehearing. 

A  rehearing  will  not  be  granted  in  equity  cases,  if  it  has 
been  remitted  to  the  court  below  to  carry  into  effect  the 
decree  of  this  court,  and  a  subsequent  appeal  brings  up 
only  the  proceedings  after  the  mandate.  Browder  v.  Mc- 
Arthur,  7  Wheat.  68. 

If  this  court  should  reverse  its  former  decision,  all  decrees 
would  fall  as  a  consequence  and  no  injustice  would  be  done. 
Warnbaugh  v.  Gates,  8  N.  Y.  138. 

Murphy,  J.  This  suit  was  originally  brought  by  the 
Columbia  Mining  Company  against  Anton  M.  Holter  and 
others,  for  damages,  for  the  diversion  of  certain  water  from 
plaintiff's  mUl,  etc.,  and  for  an  injunction. 

There  was  a  verdict  and  judgment  for  defendants  below, 
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and  also  a  decree  dissolving  the  temporary  restraining 
order,  from  which  plaintiff  appealed  to  this  court. 

The  appeal  was  regularly  heard  at  the  last  January  term, 
the  judgment  below  reversed,  the  order  dissolving  the  tem- 
porary restraining  order  set  aside  and  the  cause  remanded, 
with  instructions  to  set  aside  the  general  verdict  of  the  jury, 
and,  upon  the  pleadings  and  special  findings,  render  judg- 
ment in  favor  of  plaintiff  for  nominal  damages,  and  enter  a 
decree  granting  a  perpetual  injunction  as  prayed  for. 

At  the  same  term  a  motion  of  defendants,  for  a  rehearing, 
was  permitted  to  be  filed  and  continued,  the  order  of  con- 
tinuance entered  nunc  pro  tunc,  at  the  last  term,  specifying 
"without  stay  of  proceedings." 

At  the  following  March  term  of  the  court  below,  on  pre- 
sentation of  the  remittitur  and  mandate,  the  judgment  afore- 
said of  this  court  was  executed  as  directed,  to  which  de- 
fendants excepted,  and  have  appealed  to  this  court. 

There  is  no  complaint  that  the  decree  of  the  court  below 
does  not  conform  to  the  mandate  of  this  court,  nor  that  any 
misconduct  or  irregularity  whatever  was  committed.  The 
only  error  assigned  is,  that  the  court  below  entered  a  de- 
cree pursuant  to  the  remittitur  and  mandate  aforesaid,  while 
the  motion  for  a  rehearing  was  pending  above. 

And  the  only  question  for  us  to  consider  now  is,  did  this 
court,  by  reason  of  said  motion,  retain  jurisdiction  over  the 
case  so  that  the  court  below  could  not  proceed  to  carry 
out  the  judgment  above,  according  to  its  mandate,  or  did 
said  motion  operate  per  se  as  a  supersedeas. 

It  is  a  rule  of  la,w  that  a  motion  for  a  new  trial  at  law, 
which  is  a  statutory  right,  does  not  operate  of  itself  to  stay 
the  execution  of  a  judgment,  but  requires  a  special  order  to 
that  effect^  on  such  terms  as  the  court  may  prescribe. 

And  there  is  no  substantial  difference  between  a  rehear- 
ing in  equity,  which  opens  the  decree  afresh,  and  places  the 
case  before  the  court  for  trial  anew,  and  a  new  trial  in  a  case 
at  law  tried  and  decided  by  the  court. 

A  motion  for  a  rehearing  in  this  instance,  not  being  even 
a  right  prescribed  by  statute,  but  simply  by  a  rule  of  this 
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court,  by  a  parity  of  reasoning,  would  not  per  se  operate 
as  a  supersedeas,  or  stay  of  the  remittitur  and  mandate, 
and  not  wilhout  a  similar  order. 

And  in  this  case  it  appears  that  the  argument  on  the 
motion  was,  on  the  application  of  the  defendants  them- 
selves, continued,  and  then  only  on  the  express  condition 
that  it  should  not  operate  as  a  stay  of  proceedings. 

And  this  court  having  the  right  to  prescribe  the  terms 
upon  which  such  orders  are  made,  and  the  continuance 
being  allowed  at  defendants'  own  instance  and  request^  they 
could  not  avail  themselves  of  the  favor  and  afterward  repu- 
diate the  terms  upon  which  it  was  granted. 

But  if  it  had  operated  as  a  supersedeas,  the  defendants 
have  not  saved,  but,  by  their  laches,  waived  the  error. 

Their  remedy,  in  that  event,  would  have  been  by  applica- 
tion to  the  justices  of  the  supreme  court,  who,  in  vacation 
as  in  term  time,  have  authority  over  the  writs  of  this  court, 
and  could  have  recalled  the  mandate  and  remittitur,  or 
stayed  the  same  till  a  rehearing  could  have  been  had. 

A  rehearing  will  not  be  granted  in  an  equity  cause,  after 
it  has  been  remitted  to  the  court  below,  to  carry  into  effect 
the  decree  of  the  court  above,  according  to  its  mandate. 
And  a  subsequent  appeal  for  supposed  error  in  carrying 
into  ejffect  such  mandate,  brings  up  only  the  proceedings 
after  the  mandate.    5  Curtis'  U.  S.  Sup.  Ct.  Decis.  220. 

In  this  case,  there  being  a  positive  direction,  on  filing  and 
continuing  the  motion  for  a  rehearing,  that  it  should  not 
stay  proceedings,  the  remittitur  and  mandate  were  regu- 
larly and  properly  issued. 

The  mandate  was  the  imperative  command  of  a  supervis- 
ory to  a  subordinate  court. 

The  court  below  was  powerless  to  disobey. 

Disobedience  would  have  been  error,  and,  if  admitted,  the 
authority  of  this  tribunal  as  a  supreme  and  supervisory 
court  would  be  annihilated. 

If  afterward,  however,  on  motion  for  a  rehearing,  this 
court  should  reverse  its  former  decision,  which  would 
rarely,  if  ever,  be  done,  except  upon  some  question  deci- 
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sive  of  the  case,  duly  submitted  by  counsel,  but  overlooked 
by  the  court,  or  the  fact  that  the  decision  was  in  conflict 
with  an  express  statute  or  a  controlling  decision,  to  which 
the  attention  of  the  court  had  not  been  directed,  all  decrees 
in  pursuance  thereof  would,  as  a  natural  consequence,  fall 
with  the  decision,  the  authority  under  which  they  were  made. 

And,  in  that  event,  defendants  would  at  least  have  their 
remedy  by  action  to  recover  back  the  money  collected  under 
the  same. 

Therefore  we  hold,  that  the  motion  for  a  rehearing  did  not 
operate  as  a  supersedeas,  and  that  the  court  below  com- 
mitted no  error  in  entering  the  decree  in  conformity  to  the 
remittitur  and  mandate  from  the  court  above. 

The  action  of  the  court  below  in  carrying  into  ejffect  the 
judgment  of  the  supervisory  court  is  sustained,  and  the 
decree  afiSbrmed. 

JudgmerU  affi/rmed. 


Carothers,  respondent,  v.  Connolly,  appellant. 

Statute  of  frauds —verboZ  promise  to  pay  debt  of  another.  The  verbal  prom- 
ise of  a  party,  who  has  a  claim  against  a  ditch,  to  pay  the  lien  of  another 
against  the  ditch,  is  not  within  the  statute  of  frauds,  and  may  be  enforced 
in  law,  if  the  main  purpose  of  the  promise  is  to  protect  the  private  inter- 
ests of  the  promisor,  and  the  other  party,  in  consequence  of  this  promise, 
gives  up  his  lien  on  the  property  and  fails  to  sue  and  collect  his  debt. 

Appeal  from  the  Second  District,  Deer  Lodge  County. 

This  action  was  tried  in  May,  1871,  by  a  jury,  who  re- 
turned a  verdict  for  Carothers,  and  the  court,  Knowxes,  J., 
entered  judgment  against  Connolly. 

The  facts  appear  in  the  opinion. 

The  statute  of  the  Territory,  relating  to  the  action,  is  as 
follows:  "In  the  following  cases,  any  agreement  shaU  be 
void  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  and 
subscribed  by  the  party  charged  thereunto :  First.  Every 
agreement  that  by  the  terms  is  not  to  be  performed  within 

Vol.  I.— 66. 
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one  year  from  the  making  thereof.  Second.  Every  special 
promise  to  answer  for  the  debt,  or  default  or  miscarriage  of 
another." 

Sharp  &  Napton,  for  appellant. 

The  only  question  at  issue  in  this  case  is,  whether  or  not 
there  was  such  a  promise  made  by  appellant  to  respondent, 
as  to  take  it  out  of  the  statute  of  frauds.  AppeUant  main- 
tains that  there  was  not.  What  consideration  was  there  for 
appellant's  promise,  if  the  foreclosure  of  respondent's  lien 
would  not  injure  him  1 

The  burden  of  proving  a  valid  legal  promise  is  upon  the 
respondent.  That  he  failed  to  do,  so  long  as  there  was  no 
benefit  gained  by  appellant  in  having  the  lien  forfeited. 
There  was  none,  because  only  two  members  of  the  firm  sign 
the  deed  to  ConnoUy  &  Stuart,  and  consequently  their  lien 
was  only  on  a  portion  of  the  property,  and  they  could  have 
compelled  the  respondent  to  satisfy  his  lien  out  of  the  bal- 
ance of  the  property.  If  this  promise  had  been  reduced  to 
writing  the  consideration  would  have  been  sufficient  for  a 
guaranty.    2  Pars,  on  Cont.  9-11. 

J.  C.  Robinson,  for  respondent. 

Appellant's  promise  is  taken  out  of  the  statute  of  frauds. 
He  was  benefited  and  respondent  injured  by  it,  either  of 
which  would  support  the  promise.  1  Pars,  on  Cont.  366-369 ; 
2  id.  306.  Appellant  had  an  interest  in  the  ditch  when  he 
made  the  promise.    3  Pars,  on  Cont.  25. 

Wade,  C.  J.  This  suit  is  brought  on  an  alleged  promise 
by  defendant  to  pay  a  debt  of  the  plaintiff  against  the  Key 
Stone  Ditch  Company,  and  it  is  claimed  by  defendant  that 
this  promise  being  a  verbal  promise  to  pay  the  debt  of 
another  is  within  the  statute  of  frauds  and  therefore  void. 

The  pleadings  and  the  evidence  in  this  case  show  sub- 
stantially this  state  of  facts.  In  the  month  of  December, 
1871,  the  Key  Stone  Ditch  Company  were  indebted  to  the 
plaintiff  and  two  other  persons,  doing  business  under  the 
name  and  style  of  Carothers  &  Co.,  in  the  sum  of  $151.50, 
for  lumber,  before  that  time  delivered  to  the  ditch  company 


Digitized  by 


Google 


1872.]  Gabothebs  v.  Connolly.  436 

at'  their  special  instance  and  request ;  that  to  secure  the  pay- 
ment of  this  indebtedness  Carothers  &  Co.  filed  a  lien  upon 
the  ditch  property  on  the  9th  day  of  December,  1867 ;  that 
in  the  year  1868  Carothers  &  Co.,  for  a  valuable  considera- 
tion, assigned  and  delivei'ed  to  the  plaintiff  their  interest  in 
said  debt  and  lien ;  that  prior  to  the  1st  day  of  June,  1868, 
the  defendant,  ConnoUy,  became  the  owner  of  the  ditch 
property,  or  at  least  that  he  became  the  owner  of  a  claim 
against  the  same  in  the  sum  of  more  than  $5,000,  and  that 
while  the  defendant  was  so  the  owner  of  said  property,  or 
the  owner  of  said  claim  against  the  same,  in  consideration 
that  said  plaintiff  would  give  up,  release  and  forfeit  to  said 
defendant  his  said  lien  upon  said  property,  and  that  plain- 
tiff would  forbear  to  sue  and  foreclose  the  same,  he,  the  de- 
fendant, then  undertook  and  promised  to  pay  plaintiff  said 
debt  and  demand  of  $161.50,  an^d  that,  in  pursuance  of  said 
agreement  of  the  defendant,  the  plaintiff  did  give  :ip  said 
lien,  and  did  release  the  same  to  the  defendant,  and  dia  for- 
bear to  sue  and  collect  the  same  out  of  said  property,  and 
thereby  lost  his  lien  and  claim  against  said  property,  and 
that  his  debt  remains  due  and  unpaid. 

The  testimony  also  shows  that  the  defendant,  being  the 
owner  of  said  claim  against  said  property,  was  interested 
in  having  the  other  demands  against  said  property  paid  off 
and  canceled,  and  that  for  this  purpose,  and,  further,  to 
secure  his  own  debt  against  said  property,  he  had  paid  the 
claim  of  one  Volbrecht  and  of  one  Stephens  thereon,  and 
has  taken  a  conveyance  or  assignment  of  said  claims  to 
himself. 

Being  thus  interested  in  the  ditch  property  to  the  extent 
of  his  claim  or  demand  against  the  same,  he  makes  the 
promise  to  the  plaintiff  as  above  set  forth. 

Is  this  promise,  so  made,  within  the  statute  of  frauds,  and 
void? 

It  is  obvious  from  the  situation  of  the  parties  and  the 
property  in  question,  at  the  time  this  promise  was  made, 
that  the  enforcement  of  the  lien  of  the  plaintiff,  and  the 
collection  of  his  debt  out  of  this  property,  would  so  far,  and 


Digitized  by 


Google 


436  Caeothei&s  v.  Connolly.  [Jan.  T., 

to  the  extent  of  the  plaintiff's  claim,  have  decreased  and 
lessened  the  security  of  the  defendant's  debt,  so  that  his 
promise  and  agreement  to  pay  the  debjt  of  the  plaintiff  was 
a  promise  made  for  his  own  interest  and  for  his  own  benefit, 
and  to  prevent  a  sacrifice  of  the  property,  by  a  forced  sale, 
upon  proceedings  to  foreclose  plaintiff's  lien.  The  promise 
and  undertaking  of  the  defendant,  therefore,  was  not  for  the 
benefit  of  the  plaintiff.  The  plaintiff's  debt  was  secure  be- 
yond question,  and  this  promise  of  the  defendant  was  purely 
and  solely  for  his  own  accommodation.  It  was  made  to 
further  secure  the  defendant,  and  to  place  the  ditch  prop- 
erty under  his  sole  control. 

It  was  a  promise  to  pay  the  debt  of  another,  and  not  in 
writing,  but  the  leading  object  of  the  promisor  was  to  sub- 
serve and  promote  some  interest  or  purpose  of  his  own. 
Such  a  promise  is  not  within  the  statute  of  frauds.  The 
statute  is  designed  to  prevent  frauds  and  perjuries,  and  not 
to  engender  them,  and  it  would  outrage  every  principle  of 
justice  and  fair  dealing  to  permit  any  defendant  to  escape 
the  consequences  of  his  promise,  made  to  further  his  own 
interests,  ends  and  purposes. 

Wherever  the  main  purpose  and  object  of  the  promise  is 
not  to  answer  for  another,  but  to  subserve  some  purpose  of 
his  own,  his  promise  is  not  within  the  statute,  although  it 
may  be  in  form  a  promise  to  pay  the  debt  of  another,  and 
although  the  performance  of  it  may  incidentally  have  the 
effect  of  extinguishing  the  liability  of  another. 

If  a  creditor  has  a  lien  upon  certain  property  of  his  debtor 
to  the  amount  of  his  debt,  and  a  third  person,  who  also  has 
an  interest  in  the  same  property,  promises  the  creditor  to 
pay  the  debt,  in  consideration  of  the  creditor  relinquishing 
his  lien,  this  promise  is  not  within  the  statute.  3  Pars,  on 
Cont.,  §§  24,25 ;  Nelson  v.  Boynton,  3  Mete.  396 ;  WiUiams 
V.  Leper y  3  Burr.  1886 ;  Alger  v.  Sevilley  1  Gray,  3^1. 

The  judgment  in  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Isaacs,  respondent,  v.  MoAnbbew  et  al.,  appellants. 

SntYiOBB — special  contract — absence  of  employee.  A  servant,  who  is  employed 
under  a  contract  for  a  certain  time,  at  a  fixed  price,  cannot  recover  on  the 
contract  for  the  services  he  has  rendered,  if  he  has  left  or  been  compelled 
to  leave  his  employers  through  their  conduct,  before  the  stipulated  time 
expires.  ^ 

Sbkyiceb — ^ect  of  special  controct — time  of  service.  A  party,  who  is  employed 
onder  a  written  contract,  as  a  superintendent  of  mines  for  five  years,  at  a 
salaiy  of  $4,000  per  year,  but  in  which  no  time  for  its  payment  is  fixed,  must 
perform  services  for  the  period  of  five  years,  before  he  can  bring  an  action 
for  any  part  of  his  salaiy. 

Sebvicss— a'me  of  payment— ealaary.  If  a  written  contract  does  not  fix  the 
time  for  the  payment  of  a  salary  to  a  servant,  who  is  to  work  for  five  years, 
at  a  certain  salaiy  per  year,  the  law  will  establish  such  time  at  the  end  of 
the  five  years. 

Smkvjces— entire  contract— remedies— party  prevented  from  performing  con" 
tmct.  A  party  who  is  prevented  from  performing  an  entire  contract  by  the 
other  party  has  three  remedies ;  he  may  keep  himself  ready,  willing  and 
able  to  perform  the  contract  until  it  expires,  and  then  sue  on  the  contract, 
or  sue  upon  the  quantum  meruit  for  what  his  services  are  actually  worth,  or 
sue  for  damages  for  breach  of  the  contract  by  the  other  party. 

GoinBACT  —  charge  on  business — personal  liabUUy.  An  agreement  that  the 
traveling  and  living  expenses  of  a  superintendent  of  mines  shall  be  a  charge 
to  and  borne  by  the  joint  property  and  business,  makes  them  liens  upon 
such  property  and  business,  but  does  not  create  any  personal  liability  until 
the  remedy  against  the  property  has  been  exhausted. 

Statutory  construction  —  act  prescribing  the  rate  of  interest  Interest  is  a 
creature  of  the  statute ;  and,  under  the  laws  of  this  Territory,  the  payment 
of  interest  for  money  paid,  laid  out  and  expended  for  another,  cannot  be 
enforced  unless  it  is  averred  and  proved  that  there  has  been  unresonable 
and  vexatious  delay. 

P&AoncJB  —finding  by  Uu  jury  set  aside — services.  A  finding  by  the  jury,  that 
a  party  has  performed  services  for  one  year,  under  a  contract  requiring  him 
to  superintend  mines  in  this  Territory,  will  be  set  aside,  if  the  evidence 
shows  that  he  left  the  Territory  before  the  year  expired. 

Contract  for  Montana  currency  construed  —  eaiary  for  services.  Under 
a  contract,  which  provides  that  a  salary  for  services  shall  be  at  the  rate  of 
$4,000  a  year,  in  Montana  currency,  allowing  greenbacks  to  be  worth  90  cents 
of  the  dollar  of  said  currency,  the  amount  of  such  salary  is  $4,000  per  year. 

Contract — place  of  performance  and  demand.  Under  a  contract  that  is  made 
in  New  York  to  be  i>erformed  in  Montana,  in  which  the  place  of  payment 
for  services  4s  not  fixed,  a  demand  for  payment  must  be  made  in  New  York, 
if  the  employers  have  their  domicile  there. 

Contract — rate  of  interest  after  demand  for  payment  for  services.  In  an  action 
to  recover  for  services  performed  in  Montana,  under  a  contract  made  in 
New  York,  which  does  not  fix  the  rate  of  interest,  if  the  payment  for  ser- 
vices is  refused  after  a  demand  therefor  in  New  York,  the  rate  of  interest 
•  would  be  that  prescribed  by  the  laws  of  this  Territory. 
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Husband  and  wirm—void  contract  and  judgment,  A  oontraot  bj  which  a 
party  agrees  to  perform  services  for  three  persons,  one  of  whom  is  his  wife, 
and  a  judgment  obtained  thereon,  are  void  at  common  law  as  between  the 
husband  and  his  wife. 

pRjLcncK— withdrawal  of  counter-claim.  It  is  not  error  for  the  court  to  re- 
fuse to  allow  a  party  to  withdraw  his  counter-claim,  after  the  testimony  has 
been  closed  and  while  the  court  is  instructing  the  jury,  unless  manifest 
injustice  would  result  to  the  rights  of  the  parties. 

Appeal  from  the  First  District  Madison  Oou7ij;y. 

This  action  was  trie^  in  November,  1869,  by  a  jury,  who 
returned  a  general  verdict  for  Isaacs,  on  which  the  court, 
Wabren,  J.,  rendered  judgment. 

Isaacs  was  restrained  by  an  order  of  the  court,  in  a  suit 
in  which  McAndrew  and  another  were  the  plaintiflfs,  from 
acting  as  superintendent  of  mines  under  the  contract  set 
forth  in  the  opinion,  from  January  7,  1868,  to  September, 
1868.  It  appeared  from  the  evidence  that  the  contract  had 
never. been  dissolved  or  canceled  by  the  parties  ;  and  that 
Isaacs  testified  that  he  notified  McAndrew  in  New  York 
city,  in  April,  1868,  that  he  had  come  there  to  make  a  set- 
tlement with  appellants,  at  the  request  of  their  agent  in 
^Montana,  and  that  McAndrew  then  said  that  no  person  had 
any  authority  to  so  notify  him  to  appear. 

The  other  facts  appear  in  the  opinion. 

W.  F.  Sanders,  for  appellants. 

Eespondent  could  not  claim  over  $4,000  per  annum,  with 
interest,  as  damages.  The  agreement  to  pay  $4,000  limits 
^the  sum  to  that  amount,  but  the  judgment  could  not  be  for 
dollars  in  "Montana  currency." 

There  was  no  agreement  to  pay  until  the  close  of  the  term 
of  service,  February  2,  1872.  No  liability  had  accrued 
under  the  first  cause  of  action  when  judgment  was  rendered. 
No  interest  could  be  claimed  under  the  statute.  Acts  1865, 
536.  There  was  no  allegation  that  these  moneys  were  with- 
held by  an  unreasonable  or  vexatious  delay. 

The  liability  of  appellants,  under  the  second  and  third 
causes  of  action  rests  upon  the  last  clause  of  appellants  let- 
ter of  March  9,  1867.    This  clause  was  nudum  pactum.    It 
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was  an  oflfer  to  give,  which,  could  not  be  enforced  as  a  legal 
liability.  It  was  an  offer  to  make  the  expenses  a  charge 
on  the  property  and  business,  and  created  no  personal  lia- 
bility. The  only  method  of  enforcing  them  would  be  by 
proceedings  in  equity  to  subject  the  property  to  their  pay- 
ment. 

Respondent  was  discharged :  whether  for  good  cause 
or  no  makes  no  difference.  He  was  discharged  three 
months  before  the  year  expired.  The  jury  found  he  was 
working  in  Montana  under  the  contract,  while  he  was  actu- 
ally in  New  York.  The  jury  did  not  find  that  respondent 
was  able  to  perform  his  part  of  the  contract.  Respondent 
went  to  New  York  by  no  one's  authority. 

There  should  have  been  a  demand  for  currency,  and  a 
refusal  to  pay  it.  There  should  have  been  an  allegation  of 
acceptance  by  respondent  of  the  proposition  in  the  letter  of 
March  9, 1867. 

The  stipulation,  that  respondent  was  to  be  paid  at  a  cer- 
tain rate  per  year,  is  not  an  agreement  that  the  salary  sliall 
be  paid  at  the  end  of  the  year.  Davis  v.  Maxwell,  12  Mete. 
289  ;  McMillan  v.  Vanderlip,  12  Johns.  166  ;  Jennings  v.; 
Campj  13  id.  94 ;  Heab  v.  Moor,  19  id.  337.  Respondent 
could  not  collect  any  thing  on  the  contract  until,  by  its 
terms,  the  time  had  expired.  He  could  sue  for  damages  for 
refusing  to  employ,  and  not  for  wages  before  they  became 
due. 

The  moneys  named  in  the  second  and  third  causes  of 
action  were  not  paid  at  the  instance  or  request  of  appellants. 

Respondent  neglected  his  duty  and  violated  the  orders  of 
his  employers  and  his  contract  of  service.  He  was  on  the 
Missouri  river  one  month,  and  neglected  the  business  of  his 
employers.  Respondent  could  not  delegate  to  another  a 
personal  trust.  Respondent  removed  appellants'  mill  with- 
out authority,  and  squandered  appellants'  money  in  an  un- 
tested and  unimproved  district.  Respondent  brought  suits 
in  names  of  appellants  against  their  wishes.  Respondent's 
letters  and  reports  to  appellants  show  incompetency,  decep- 
tion and  fraud. 
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The  court  erred  in  refusing  to  allow  appellants  to  with- 
draw their  counter-claim.  The  court  erred  in  refusing  to 
instruct  the  jury  that  respondent  must  prove  that  he  per- 
formed work  for  the  whole  year  in  order  to  recover. 

Respondent  was  obliged  to  demand  his  pay  in  New  York 
before  appellants  would  be  liable.  The  Montana  currency 
was  deliverable  in  New  York,  and  an  averment  of  demand 
there  was  essential.  2  Pars,  on  Cont.  683.  Nothing  was 
due  respondent  until  February  2,  1872,  or  April  1,  1872. 

The  court  erred  in  refusing  to  instruct  the  jury  as  to  what 
constitutes  negligence,  and  put  a  wrong  construction  on  the 
letter  of  March  9, 1867.  Brown  v.  Buger^  21  How.  Pr.  306 ; 
HiQiard's  New  Trials,  260.  The  court  refused  to  charge 
that  desertion  by  respondent  of  appellants'  business  was 
cause  for  discharge.    ZdbrisMe  v.  Smithy  13  N.  Y.  338. 

G.  G.  Stmes,  S.  Word  and  H.  N.  Blake,  for  respondent. 

Respondent  testified  that  he  worked  as  superintendent 
for  appellants  from  April  1,  1867,  to  April  1,  1868  ;  that  he 
was  to  receive  the  salary  mentioned  in  the  letter  of  March  9, 
1867j  and  expenses  from  New  York  to  Montana,  and  living 
expenses  in  Montana  ;  and  that  he  worked  faithfully  for 
appellants.    This  evidence  was  not  disputed  by  appellants. 

This  appeal  is  taken  from  an  order  overruling  a  motion 
for  a  new  trial.  There  was  no  statement  on  the  motion  for 
a  new  trial,  but  the  bill  of  exceptions  contained  a  portion 
of  the  evidence.  There  being  no  such  statement  as  the 
statute  requires,  this  court  cannot  reverse  the  order  over- 
ruling the  motion  for  a  new  trial  on  the  ground  that  the 
evidence  is  insufficient  to  support  the  verdict.  Civ.  Prac. 
Act,  §  194.  The  weight  of  all  the  evidence  in  the  exceptions 
is  in  favor  of  respondent.  There  is  a  conflict  of  evidence, 
and  the  court  will  not  reverse  the  judgment  or  disturb  the 
verdict.  OuUahan  v.  Starbucks  21  Cal.  413 ;  Wilcoxson 
V.  Burton,  27  id.  232 ;   Wilkinson  v.  Parrott,  32  id.  102. 

The  only  questions  to  be  considered  are  the  rulings  of  the 
court  during  the  trial.  The  letter  of  March  9,  1867,  was 
properly  admitted  in  evidence.    It  fixed  the  salary  of  re- 
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spondent,  and  related  to  the  issues  tried  by  the  jury.  It 
shows  that  certain  expenses  of  respondent  were  to  be  borne 
by  appellants. 

The  refusal  of  the  court  to  allow  appellants  to  withdraw 
their  counter-claim  was  not  error.  It  is  the  intention  of  the 
law  that  accounts  between  litigants  shall  be  settled  in  the 
sauEe  suit.  If  parties  insist  on  a  counter-claim  during  the 
trial,  they  should  not  be  allowed  to  withdraw  it  while  the 
court  is  charging  the  jury. 

The  instructions  of  the  court  were  applicable  to  the  issues 
formed  by  the  pleadings  and  the  points  relied  on  by  appel- 
lants. They  fully  present  the  appellant's  side  of  the  case. 
Some  of  appellant's  instructions,  that  were  refused,  had 
been  given  in  substance  by  the  court.  It  is  the  duty  of  a 
court  to  give  the  law  applicable  to  a  case  in  plain,  not  argu- 
mentative, instructions,  so  that  the  jury  wHL  not  be  con- 
fused. 

It  was  not  necessary  for  respondent  to  work  during  the 
whole  year  to  recover.  Appellants  prevented  him  from 
working  a  portion  of  the  time,  but  he  was  ready  and  wil- 
ling to  perform  services  under  the  contract*  Before  respond- 
ent went  to  New  York,  W.  D.  Wann,  agent  of  appellants, 
told  him  he  would  have  to  go  to  get  a  settlement. 

Could  the  expenses  referred  to  in  the  letter  of  March  9, 
1867,  be  made  a  lien  on  the  property  of  appellants  and  en- 
forced against  it  ?  It  cannot  be  claimed  that  appellants  are 
not  personally  liable,  unless  there  was  an  express  contract 
that  respondent's  expenses  should  not  be  a  personal  liabil- 
ity.    Tafts  V.  Plymouth  M.  Co.,  14  Allen  (Mass.),  407. 

The  issues  of  the  performance  of  services  by  respondent, 
the  reasons  for  his  discharge,  his  competency,  his  obedience 
of  appellants'  instructions,  etc.,  were  decided  in  favor  of 
respondent  by  the  jufy,  under  the  instructions  of  the  court 
below. 

Respondent  was  to  receive  $4,000  per  year.  This  was 
payable  at  the  end  of  each  year.  The  commencement  of 
this  suit  was  a  sufficient  demand. 

The  letters  of  respondent  to  appellants  show  that  respond- 
VoL.  1.— 56. 
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ent  was   very  particular  and  thorough,  in  bis  reports  of 
every  thing  he  did. 

There  are  no  specifications  of  the  particular  errors  on 
which  appellants  rely  in  any  part  of  the  transcript  The 
whole  record  shows  that  the  law  was  substantially  given  to 
the  jury ;  that  no  exceptions  were  taken  which  would  have 
changed  the  result ;  and  there  may  be  a  conflict  of  evidence. 
The  judgment  should  not  be  disturbed.  Smith  v.  Harper^ 
5  Cal.  329  ;  Bale  v.  Anderson,  27  id.  250 ;  Kile  v.  Tubbs,  32 
id.  333. 

W.  P.  Sanders,  for  appellants,  in  reply. 

The  letter  of  March  9,  1867,  shows  that  certain  expenses 
were  to  be  borne  by  the  joint  property  and  business,  and 
not  by  appellants.  The  letter,  like  a  mortgage,  makes  a 
debt  a  charge  on  property,  but  creates  no  personal  liability. 

Eespondent  must  show  that  he  made  truthful  reports  to 
appellants  to  enable  him  to  recover.  It  was  a  part  of  re- 
spondent's  contract  of  service. 

The  withdrawal  of  the  counter-claim  stands  on  the  same 
footing  as  the  right  of  a  party  to  dismiss  a  suit  where  there 
is  no  counter-claim,  and  this  can  be  done  before  the  court 
has  left  the  case  to  the  jury. 

Eespondent  must  remain  at  or  near  the  business  before 
he  can  recover  wages  on  the  contract.  Respondent  cannot 
claim  the  discharge  was  valid,  and  leave,  and  then  claim 
that  the  discharge  was  a  nullity  and  sue  for  wages.  Vir- 
ginia  <fe  T.  A,  Co.  v.  County  Commissioners  Lyon  Co..,  6 
Nev.  72. 

The  salary  was  not  $4,000  each  year,  or  a  year,  but  at  the 
rate  of  $4,000  per  annum. 

The  errors  relied  on  were  properly  saved. 

Wade,  C.  J.  This  is  an  appeal  from  the  judgment  of 
the  court  below,  and  from  the  order  overruling  the  motion 
for  a  new  trial,  and  whatever  appears  in  the  bill  of  excep- 
tions, taken  at  the  trial  and  allowed  by  the  court,  is  prop- 
erly before  us  for  consideration  and  decision.  The  suit  is 
for  services  alleged  to  have  been  performed  by  plaintiff  for 
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defendants,  in  pursaance  of  the  tenns  of  ^  a  written  con- 
tract between  the  parties,  and  the  complaint  substantially 
alleges :  That  in  the  months  of  February  and  March,  1867, 
the  plaintiff  was  employed  by  defendants  at  their  spe- 
cial instance  and  request^  as  general  manager  of  the  min- 
ing business  and  property  of  the  defendants  in  Mon- 
tana Territory,  for  the  period  of  five  years  from  the 
2d  day  of  February,  1867,  unless  the  agreement  entered 
into  between  the  plaintiff  and  defendants  should  be  sooner 
dissolved  or  canceled ;  that  on  the  9th  day  of  March,  1867, 
defendants  proposed  to  pay  plaintiff  for  his  services,  at  the 
rate  of  $4,000  per  year  in  Montana  currency,  allowing  green- 
backs to  be  worth  90  cents  of  the  doUar,  commencing  on 
the  1st  day  of  April,  1867,  which  agreement  and  proposi- 
tion were  made  in  the  city  of  New  York,  and  accepted  and 
ratified  by  said  plaintiff  at  the  times  the  same  were  made ; 
that  the  plaintiff,  being  employed  as  aforesaid,  took  charge 
of  the  mining  business  and  property  of  said  defendants  in 
said  Territory,  as  general  manager  thereof,  in  the  month  of 
March,  1867,  and  that  he  continued  to  perform  the  service 
of  such  general  manager  from  that  date  until  the  1st  of 
April,  1868,  without  any  fault  or  omission  of  duty  on  his 
part ;  that  said  agreement  has  never  been  dissolved  or  can- 
celed ;  that  the  same  was  in  full  force  and  effect  from  the 
time  the  same  was  made  until  the  1st  day  of  April,  1868 ; 
that  the  value  of  said  $4,000  in  Montana  currency  was 
$4,444.44,  and  that  plaintiff  was  entitled  to  receive  that  sum 
for  his  services  aforesaid,  and  that  no  part  thereof  has  been 
paid,  although  the  same  was  demanded  of  defendants  in  the 
city  of  New  York,  in  the  month  of  April,  1868. 

The  second  cause  of  action  charges  defendants  with  the  sum 
of  $1,100,  for  so  much  money  paid,  laid  out  and  expended 
for  said  defendants  by  said  plaintiff,  and  to  and  for  the  use 
and  benefit  of  defendants,  and  at  their  special  instance  and 
request,  in  defraying  the  expense  of  plaintiff  and  his  wife 
in  getting  from  the  city  of  New  York  to  said  Territory. 

The  third  cause  of  action  charges  defendants  with  the 
sum  of  $600  for  so  much  money  paid,  laid  out  and  expended 
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by  said  plaintiff  for  said  defendants,  at  their  special  instance 
and  request,  in  defraying  the  living  expenses  of  the  plaintiff 
in  said  Territory. 

The  fourth  cause  of  action  charges  defendants  with  the  sum 
of  $1,000  for  money  paid,  laid  out  and  expended  by  plain- 
tiff for  said  defendants,  at  their  special  instance  and  request, 
in  defraying  the  expense  of  plaintiff  in  going  from  this  Ter- 
ritory to  the  city  of  New  York,  and  returning  therefrom  to 
said  Territory. 

The  answer  of  the  defendants  denies  that  the  plaintiff,  in 
the  months  of  February  and  March,  1867,  or  at  any  other 
time,  was  employed  by  the  defendants  as  general  manager 
of  the  mining  business  and  property  of  the  defendants,  in 
the  Territory  of  Montana,  for  the  period  of  five  years,  or 
for  any  other  period,  than  from  the  1st  day  of  April,  1867, 
to  the  6th  day  of  January,  1868 ;  and  deny  that  plaintiff 
continued  to  perform  such  services,  or  any  service  for  de- 
fendants, after  said  6th  day  of  January,  1868 ;  deny  that 
plaintiff  complied  in  all  respects  with  contract,  without  any 
fault  or  omission  of  duty  on  his  part ;  but,  on  the  contrary, 
allege  that  plaintiff,  when  he  entered  upon  their  employ- 
ment as  aforesaid,  in  consideration  of  the  sum  agreed  to  be 
paid  to  him  for  said  services,  undertook  and  agreed  that  he 
was  competent  to  discharge  the  duties  of  general  manager 
and  superintendent  of  the  mining  business  and  property  of 
defendants  in  said  Territory;  that  he  would  devote  his 
entire  time  and  energies  in  the  discharge  of  such  duties ; 
obey  all  instructions  he  should  receive  from  defendants  in 
reference  to  said  business  ;  make  full  reports  from  time  to 
time  to  the  defendants  of  all  matters  affecting  their  interests 
in  and  about  said  business ;  not  deceive  the  defendants  with 
reference  to  any  of  said  business  or  property.  But  alleges 
that  said  plaintiff,  while  so  employed  as  aforesaid,  was  not 
competent  to  discharge  the  duties  of  said  general  manager 
or  superintendent  of  said  mining  business  and  property ; 
did  not  devote  his  entire  time  or  energies  to  the  discharge 
of  the  duties  aforesaid ;  did  not  obey  the  instructions  of  the 
defendants  with  reference  to  their  business ;  did  not  make 
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fall,  nor  truthful,  reports  of  said  business  to  said  defendants  ; 
deceived  defendants  with  reference  to  their  said  business 
and  property ;  was  extravagant  in  the  expenditure  of  de- 
fendants' money ;  insubordinate  to  their  instructions ;  made 
to  them  false  reports  in  and  about  their  said  business; 
bought  other  mining  property  in  said  Territory  with  defend- 
ants' money  without  their  authority ;  and  would  not,  and 
did  not,  comply  with  said  contract  of  service.  Wherefore, 
the  defendants,  on  the  6th  day  of  January,  1868,  discharged 
plaintiff  from  said  service  and  employment ;  and  defend- 
ants aver  payment  of  $3,000  to  plaintiff  on  account  of  his 
services,  between  the  1st  day  6t  April,  1867,  to  January 
1,  1868. 

The  answer  to  the  second,  third  and  fourth  causes  of 
action  is  a  general  denial,  and  in  further  answering  the  de- 
fendants set  up  a  counter-claim  against  the  plaintiff,  for  goods 
sold  and  delivered  to  plaintiff  at  his  special  instance  and 
request,  and  for  money  had  and  received  of  defendants,  and 
for  money  paid,  laid  out  and  expended  by  defendants  for 
plaintiff  at  his  instance  and  request,  and  demanding  judg- 
ment for  amount  of  counter-claim. 

The  reply  of  plaintiff  denies  that  he  undertook  or  agreed 
with  defendants  that  he  was  competent  to  discharge  the 
duties  of  general  manager  or  superintendent  as  aforesaid ; 
denies  that  he  agreed  to  obey  all  instructions  of  defendants 
in  reference  to  said  busine'ss,  and  denies  that  he  agreed  that 
he  would  not  deceive  defendants  about  said  business  and 
property.  Said  replication  also  denies  that  defendants  have 
paid  him  $8,000,  or  any  other  sum,  on  account  of  said  ser- 
vice, denies  that  he  was  ever  discharged  from  said  service, 
denies  counter-claim  and  all  the  averments  thereof,  and 
alleges  faithful  performance  of  his  duties  under  said  con- 
tract. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  intro- 
duced and  read  in  evidence  the  following  contract : 

"CONTRACT." 

"  This  agreement  made  this  second  day  of  February,  in  the 
year  one  thousand  eight  hundred  and  sixty-seven,  between 
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Alexander  McAndrew  and  Samuel  Wann,  both  of  the 
town  of  Middletown  ,  in  the  county  of  Richmond  and  State 
of  New  York,  parties  of  the  first  part,  and  Maria  Josephine 
Isaacs,  wife  of  «(ames  P.  Isaacs,  of  Montana  Territory, 
party  of  the  second  part,  and  said  James  P.  Isaacs,  party 
of  the  third  part. 

"Whereas,  the  parties  hereto  of  the  first  and  second 
parts  are  jointly  interested  in  certain  mining  property, 
mill  machinery  and  other  property,  particularly  described 
in  a  certain  deed  thereof  bearing  date  the  first  day  of  Febru- 
ary, one  thousand  eight  hundred  and  sixty-seven,  made  by 
said  parties  of  the  first  part  to  said  party  of  the  second 
part,  in  the  proportion  of  three-quarters  owned  by  said  par- 
ties of  the  first  part  and  one-quarter  owned  by  said  party 
of  the  second  part ;  and, 

"Whereas,  the  parties  of  the  first  part  have  advanced  all 
the  moneys  so  far  expended  in  purchasing  said  property, 
and  in  the  expenses  attendant  upon  and  connected  there- 
with, and  are  to  advance  such  further  sums  as  may  be 
needed -in  the  developing  and  working  of  said  property  ; 
and, 

"  Whereas,  it  is  desired  and  intended  that  said  property 
shall  be  managed  and  worked  for  the  joint  account  as  one 
property,  and  that  the  party  of  the  third  part  shall  be  em- 
ployed as  general  manager  and  superintendent  of  the  same 
in  Montana  Territory : 

"  Now,  therefore,  this  agreement  witnesseth :  That  the  par- 
ties hereto,  in  consideration  of  the  premises  and  of  the  mu- 
tual covenants  and  agreements  herein  contained,  have  mutu- 
ally agreed  and  covenanted,  and  by  these  presents  do  mu- 
tually agree  and  covenant,  each  with  the  other,  as  follows : 

"  Mrst  That  the  said  entire  property,  mines,  mining  inter- 
ests, mill,  machinery,  and  other  property  of  the  said  par- 
ties of  the  first  and  second  parts,  shall  be  controlled  and 
managed  by  said  parties  of  the  first  part,  but  for  their  joint 
account  and  upon  the  terms  and  in  the  manner  hereafter 
provided  for,  and  to  that  end  the  said  party  of  the  second 
part  hath  made,  constituted  and  appointed,  and  by  these 
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presents  doth  make,  constitute  and  appoint  the  said  parties 
of  the  first  part  her  true  and  lawful  attorneys,  irrevocable 
during  the  continuance  of  this  agreement,  for  her  and  in  her 
name,  place  and  stead,  to  take  charge  of,  manage  and  con- 
trol her  interest  in  the  property  aforesaid  and  for  her  and 
in  her  name,  in  their  discretion  to  sell  such  portions  of  the 
property  as  they  may  deem  best,  and  good  and  suflBicient 
deeds  therefor  to  execute,  acknowledge  and  deliver. 

^^  Second.  That  said  parties  of  the  first  part  shall  make 
all  advances  needful  and  requisite  for  the  further  working 
or  developing  of  the  said  property,  as  in  their  judgment 
shall  be  most  expedient. 

**  Third.  That  all  the  avails,  earnings  and  profits  derived 
from  the  said  property,  or  any  part  thereof,  shall  be  received 
by  the  said  parties  of  the  first  part,  and  shall  be  by  them 
applied  as  follows : 

"  1.  To  the  re-imbursement  of  all  moneys  which  may 
be  expended  by  them  the  said  parties  of  the  first  part 
in  or  about  the  care,  management,  developing  or  work- 
ing of  said  property,  or  in  any  expenses  connected 
therewith. 

"2.  After  payment  of  all  expenses  as  above,  one- 
quarter  of  all  net  profits  resulting  from  the  working  of 
said  property,  or  sales  of  any  part  or  parts  thereof, 
shall  be  credited  and  paid  to  said  party  of  the  second 
part,  and  three-fourths  part  shall  be  credited  to  and 
retained  by  the  said  parties  of  the  first  part 

Fourth.  That  the  said  party  of  the  third  part  shall  be 
employed  as  general  manager  of  the  said  mining  business 
and  property  of  said  parties  of  the  first  and  second  parts, 
in  Montana  Territory,  during  the  continuance  of  this  agree- 
ment, at  a  salary  to  be  agreed  upon  between  him  and  the 
said  parties  of  the  first  part,  which  salary  is  to  be  paid  as 
part  of  the  business  expenses  connected  with  said  joint 
proi)erty  and  business. 

''  Fifth.  That  said  party  of  the  third  part  shall  and  will, 
during  the  continuance  of  this  agreement,  faithfully  devote 
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his  entire  time  and  energies  to  the  management  of  said  joint 
property  and  interest,  and  the  conduct  of  the  said  business 
of  mining,  and  to  the  promotion  of,  and  care  for,  the  joint 
interest  of  said  parties  of  the  first  and  second  parts. 

^^  Sixth.  That  this  agreement  is  to  remain  in  full  force 
for  five  years  from  the  date  thereof,  unless  sooner  dis- 
solved or  canceled  by  the  parties  thereto,  and  that  the 
terms  hereof  are  to  bind  the  legal  representatives  of  said 
parties  of  the  first  and  second  parts,  as  well  as  said 
parties. 

^^  Seventh.  That  during  the  continuance  of  this  agree- 
ment, the  parties  of  the  first  and  second  parts  shall  not, 
and  will  not  sell,  dispose  of,  transfer,  assign  or  convey 
their,  or  any  of  their,  individual  interests  in  the  property 
aforesaid,  or  any  part  thereof,  but  that  all  sales,  or  other 
dispositions  of  said  property,  or  any  part  thereof,  shall  be 
for  the  joint  account  and  benefit  of  said  parties  of  the  first 
and  second  parts  in  the  proportion  of  three-fourths  to 
the  former  and  one-fourth  to  the  latter. 

''In  witness  whereof,  the  parties  of  these  presents  have 
hereunto  unchangeably  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

''ALEXANDER  McANDEW,  [L.8.] 
"SAMUEL  WANN,  [l.s.] 

"M.  J.  ISAACS,  [L.8.] 

"JAMES  P.  ISAACS.  [L.s.] 

"  Sealed  and  delivered  in  presence  of 
"Charles  Nettleton. 
"M.  Graham. 

[Stamp.] 

Which  agreement  is  properly  acknowledged  before 
Charles  Nettleton,  Commissioner  for  the  Territory  of 
Montana  in  New  York. 

Also  a  letter  from  defendants  to  plaintiff,  fixing  the  rate 
of  compensation  to  plaintiff  under  said  contract,  of  which 
the  f oUowing  is  a  copy : 
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^'No.  13  Pine  Street,      ) 
"New  York,  March  9,  1867.  ) 

"J.  P.  Isaacs,  Esq.,  New  York : 

"Dear  Sir  —  In  accordance  with  agreement,  dated  Feb- 
ruary 2,  1867,  executed  between  you,  Mrs.  Isaacs,  and  our- 
selves, we  propose,  in  behalf  of  all  parties  interested  in  the 
Montana  mining  property,  that  you  should,  on  your  arrival 
out,  take  charge  of  the  mining  business  and  of  said  prop- 
erty as  general  manager,  and  that  your  salary  for  services 
to  be  rendered  in  that  capacity  shall  be  at  the  rate  of  four 
thousand  dollars  ($4,000)  a  year  in  Montana  currency, 
allowing  greenbacks  to  be  worth  90  cents  of  the  dollar  of 
said  currency,  such  salary  to  date  from  the  first  day  of 
April  next. 

''The  expenses  of  yourself  and  wife  in  getting  out  there 
to  be  charged  to,  and  be  borne  by,  the  joint  property  and 
business,  and  your  living  expenses  there  to  be  in  like  man- 
ner a  charge  on  the  business. 

"Very  respectfully, 

''McANDREW  &  WANN." 

This  suit  was  commenced  on  the  16th  day  of  May,  1869. 
The  contract  under  which  the  plaintiff  claims  pay  for  one 
year's  service  is  dated  February  2, 1867,  the  alleged  year's 
service  ending  April  1, 1868.  It  will  be  seen  that  this  con- 
tract, by  the  terms  thereof,  is  to  continue  in  force  for  five 
years,  unless  sooner  dissolved  or  canceled  by  the  parties 
thereto.  This  suit  was  commenced  long  before  the  contract 
had  expired,  and  long  before  there  was,  or  could  have  been, 
a  performance  thereof  by  the  plaintiff,  providing  the  con- 
tract, by  its  terms,  was  an  entire  contract.  If  the  contract . 
is  entire  in  its  nature,  full  performance  thereof  by  the  plain- 
tiff is  a  condition  precedent  to  his  right  to  sue  thereon. 
Aiid  if  performance  by  the  plaintiff  is  prevented  or  made 
impossible  by  the  action  of  the  defendants,  the  plaintiff  must, 
at  all  tunes  during  the  continuance  of  the  contract,  be  ready 
and  willing  to  perform  on  his  part,  and  he  must  not  place 
himself  in  such  a  situation  as  to  be  unable  to  perform. 
Vol.  L— 57. 
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If  the  contract  under  consideration  is  an  entire  contract, 
that  is,  if  full  performance  thereof  by  the  plaintiflf  must  be 
averred  and  proven  before  any  right  of  recovery  follows, 
and  this  contract  was,  by  its  terms,  to  continue  for  five 
years,  then  it  could  not  be  contended  that  this  suit,  at  this 
time,  ought  to  be  maintained. 

There  are  three  remedies  upon  an  entire  contract,  where 
one  of  the  parties  is  prevented  from  performing  by  the 
action  of  the  other  party. 

Mrst.  He  may  keep  himself  ready,  willing  and  able  to 
perform  until  the  contract,  by  its  terms,  expires,  and  then 
bring  suit  on  the  contract  itself. 

Second.  He  may  bring  suit  upon  the  quantum  meruit  for 
what  his  services  are  actually  worth. 

Third,  He  may  sue  for  damages  for  breach  of  the  con- 
tract by  the  opposite  party. 

In  the  present  case  the  plaintiff  has  chosen  to  bring  his 
action  upon  the  contract^  claiming  pay  for  one  year's  ser- 
vice, and  the  right  to  bring  this  action  in  this  form  leads  us 
to  a  consideration  of  the  contract  in  question  to  ascertain 
whether  it  is  entire  or  divisible  in  its  character. 

The  contract  provides  that  the  plaintiff  shall  be  engaged 
as  general  manager  of  the  mining  business  of  defendants 
during  the  cordinuance  of  the  agreement  (five  years),  at  a 
salary  to  be  agreed  upon  between  the  parties,  to  be  paid  as^ 
part  of  the  business  expenses  connected  with  said  property. 

The  letter  above  referred  to,  which  forms  a  part  of  the 
agreement  and  contract,  provides  that  the  plaintiff's  salary 
for  services  to  be  rendered  under  said  contract  shall  be  at 
the  rate  of  four  thousand  dollars  a  year. 
•  The  contract  does  not  provide  when  the  plaintiff  shall 
receive  any  pay  for  his  services  ;  and  this  important  propo- 
sition, upon  which  this  case  hinges,  can  only  be  satisfac- 
torily solved  and  determined  by  a  resort  to  the  authorities. 

''  If  the  contract  be  for  a  time  certain  and  the  servant  leave 
without  cause  before  the  time  expires,  it  has  been  held  in 
many  cases  in  England  and  in  this  country,  that  he  has  no 
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claim  for  services  he  has  rendered."   2  Pars,  on  Cont.  36  ; 
Chit,  on  Cont.  629-633. 

**Nor  does  it  make  any  diflTerence  in  this  respect  whether 
the  wages  are  estimated  at  a  gross  sum,  or  are  to  be  calcu- 
lated according  to  a  certain  rate  per  week  or  month,  or  are 
payable  at  certain  stipulated  times,  provided  the  servant 
agree  for  a  definite  and  whole  term ;  such  an  arrangement 
being  entirely  consistent  with  the  entirety  of  the  contract." 
Dams  v.  Maxwell^  12  Mete.  286  ;  Winn  v.  SovihgatCy  17  Vt 
865. 

"  In  regard  to  the  contract  itself  which  was  an  agreement 
to  work  for  the  defendant  for  seven  months  at  $12  per 
month,  we  are  of  opinion  it  was  an  entire  one,  and  that  the 
plaintiff  having  left  the  defendants'  service  before  the  time 
expired,  cannot  recover  for  the  partial  service  performed." 
12  Mete.  287 ;  Hutchinson  v.  WeVmore^  2  Cal.  310. 

"The  stipulation  of  monthly  pay  does  not  disjoin  the 
contract,  it  is  adopted  only  as  the  means  of  ascertaining  the 
compensation."  McMillen  v.  Vanderlip^  12  Johns.  165 ; 
Rice  V.  TheDwigM  Man.  Co.^  2  Cush.  80. 

*' Where  the  plaintiff  agreed  to  work  for  the  defendant 
for  $104,  or  $13  per  month.  Beld,  that  the  contract  was 
entire,  and  that  the  work  for  the  whole  period  was  a  condi- 
tion precedent  to  be  performed  before  the  plaintiff  could  sue 
for  his  hire."  JRec^  v.  Moor,  19  Johns.  337 ;  Larkin  v.  BurJc, 
11  Ohio  St.  561 ;  Laniry  v.  Parks,  8  Cow.  63. 

These  cases,  and  numerous  others  that  might  be  cited,  seem 
to  settle  the  doctrine,  that  where  the  contract  is  for  a  time 
certain  at  a  fixed  price  per  day,  per  month,  or  year,  and  the 
servant  leaves  before  the  stipulated  time  expires,  he  has  no 
claim  on  the  contract  for  the  services  rendered. 

If  he  is  compelled  to  leave  the  service  by  the  action  of 
Ms  employer,  the  rule  is  not  changed.  He  must  then  resort 
to  a  suit  for  damages,  or  to  the  quantum  meruii  for  what 
lis  services  are  actually  worth,  or  he  may  stand  at  his  post 
ready  to  perform  until  the  contract  expires,  and  bring  his 
suit  on  the  contract. 

Applying  these  principles  to  the  case  before  us,  and  its 
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solution  is  comparatively  easy  and  the  right  clear.  This 
was  a  contract  for  five  years'  service,  and  the  sum  to  be  paid 
therefor  was  fixed  at  the  rate  of  $4,000  per  year,  to  be  paid 
as  part  of  the  business  expenses  of  the  enterprise,  but  the 
time  of  payment  is  not  fixed,  and  in  view  of  the  authorities 
above  referred  to,  we  must  hold  that  this  is  an  entire  con- 
tract, and  that  work  for  the  whole  period  was  a  condition 
precedent  to  be  performed  by  the  plaintiff  before  he  could 
sue  for  his  hire. 

There  is  no  time  fixed  for  payment  in  this  contract,  and 
the  law  fixes  the  time,  and  that  time  is  the  period  when  the 
service  is  performed.  It  is  one  agreement,  one  contract,  and 
performance  must  be  shown  before  payment  can  be  enforced. 

We  cannot  make  contracts  for  parties,  and  however  con- 
venient pay  by  the  week,  month,  or  year  might  be,  such 
payments  cannot  be  enforced  unless  the  parties  so  promise 
and  agree. 

Suppose  A  contracts  with  B  to  labor  for  him  for  one  year 
at  the  rate  of  $1  per  day,  can  it  be  contended  that  at  the 
close  of  each  day's  service  A  has  the  right  to  bring  a  suit 
on  such  contract  to  enforce  payment  for  his  day's  labor! 
This  would  not  be  claimed,  and  yet  the  contract  under  con- 
sideration is  precisely  the  same  as  the  one  supposed,  only 
on  a  larger  scale. 

We  do  not  intend  to  say  that  the  plaintiff  in  the  present 
case  is  without  remedy ;  we  only  say  he  has  mistaken  the 
form  of  action  he  should  have  brought.  If  he  has  been 
wrongfully  prevented  from  performing  his  contract  by  the 
defendants,  he  can  sue  for  damages,  and,  upon  the  quantum 
meruit,  for  the  value  of  the  labor  really  performed ;  and 
at  the  end  of  the  five  years,  if  he  has  not  forfeited  his  right 
thereto,  he  may  bring  his  action  on  the  contract  for  his  ser- 
vices for  the  whole  period. 

11.  The  next  question  arising  in  the  case  is  as  to  the  suffi- 
ciency and  competency  of  the  evidence  to  support  the  sec- 
ond, third  and  fourth  counts  of  the  complaint.  These 
counts  allege  that  the  defendants  are  indebted  to  the  plain- 
tiff for  money  paid,  laid  out  and  expended  for  the  defend- 
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ants  by  the  plaintiflT,  for  traveling  and  living  expenses,  at 
their  special  instance  and  request.  The  only  evidence  to 
support  these  averments,  as  shown  by  the  record,  is  the  last 
clause  of  the  letter  above  referred  to,  which  is  as  follows : 

"The  expenses  of  yourself  and  wife  in  getting  out  there 
to  be  charged  to  and  borne  by  the  joint  property  and  busi- 
ness, and  your  living  expenses  there  to  be  in  like  manner  a 
charge  on  the  business." 

To  the  introduction  of  this  evidence  the  defendants  ob- 
jected, upon  the  ground  of  irrelevancy  and  incompetency. 
The  objection  was  overruled  and  the  defendants  excepted. 

The  language  of  this  letter  does  not  seem  capable  of  a 
double  meaning  or  of  a  doubtful  construction.  The  parties 
were  about  to  embark  in  a  business  enterprise,  the  success 
of  which  was  uncertain.  The  pay  of  the  managing  agent 
was  secured,  and  did  not  depend  upon  the  success  of  the 
undertaking.  A  proposition  was  made  that  the  traveling 
expenses  of  the  agent  in  getting  to  the  territory,  and  his 
living  expenses  while  there  should  be  borne  by  the  business. 
The  agent  accepts,  and  thereby  undertakes  to  perform  the 
duties  of  his  employment,  and,  in  so  doing,  so  far  as  these 
expenses  are  concerned,  runs  the  hazard  of  making  the 
business  a  success.  This  offer  to  pay  expenses  out  of  the 
business  was  designed  to  be  a  further  inducement  to  the 
agent  to  achieve  success.  It  was  designed  to  give  him  an 
interest  in  the  business  to  such  an  extent  as  that  his  ex- 
penses should  depend  upon  the  manner  he  performed  his 
duties.  The  traveling  and  living  expenses  were  to  be  a 
charge  on  the  business  and  the  property ;  that  is  to  say, 
they  were  a  lien  thereon,  as  between  the  parties,  to  be  paid 
from  the  proceeds  thereof.  This  claim  is  in  the  nature  of 
a  mortgage.  It  is  against  the  property  and  the  business, 
and  creates  no  personal  liability. 

Can  it  be  successfully  claimed  that  this  offer  of  the  de- 
fendants, that  the  traveling  and  living  expenses  of  the 
plaintiff  might  be  a  charge  upon  the  business  and  property 
of  the  enterprise,  creates  a  personal  liability  to  such  an 
extent  that  the  defendants  can  be  proceeded  against  in  the 
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first  instance,  before  any  attempt  is  made  to  exhanst  the 
remedy  against  the  property  itself  ?  We  think  not,  and  we 
are  therefore  of  opinion  that  the  demand  of  the  plaintiff 
against  defendants  in  his  second,  third  and  fonrth  canses 
of  action,  for  money  paid,  laid  ont  and  expended  for  trav- 
eling and  living  expenses,  is  not  supported  by  this  evi- 
dence, and  that  the  objection  to  its  introduction  was  im- 
properly overruled. 

III.  Looking  at  the  verdict  of  the  jury  in  this  case,  we 
ascertain  that  they  find  for  the  plaintiff  upon  the  second 
and  third  causes  of  action  in  the  complaint,  and  that  they 
compute  interest  therefrom,  from  the  time  the  causes  of 
action  accrued  to  the  time  of  trial.  It  will  be  remembered 
that  these  causes  of  action  are  for  money  paid,  laid  out  and 
expended  by  the  plaintiff  for  the  defendants,  at  their  special 
instance  and  request,  and  it  is  contended  that  the  statute 
does  not  contemplate  the  payment  of  interest  upon  demands 
of  this  nature. 

Interest  is  a  creature  of  the  statute,  and  the  rate  thereof 
differs  in  different  States.  The  statute  of  Montana  (Laws 
of  1865,  p.  635)  provides,  that  creditors  shall  be  allowed  to 
collect  and  receive  interest  for  all  moneys  after  they  become 
due,  on  any  bond,  bill,  promissory  note  or  other  instrument 
of  writing ;  on  any  judgment ;  also,  upon  money  lent^  or 
money  due  npon  settlement  of  amounts;  upon  money 
received  to  the  use  of  another  and  retained  without  the 
owner's  knowledge,  and  on  money  withheld  by  an  unrea- 
sonable and  vexatious  delay.  The  statute  does  not  seem  to 
contemplate  the  payment  of  interest  upon  money  paid,  laid 
out  and  expended  for  another,  unless  it  could  be  claimed  on 
the  ground  of  unreasonable  and  vexatious  delay;  and,  in 
such  a  C/ase,  the  claim  would  have  to  be  supported  by  the 
necessary  averments  and  proof. 

However  reasonable  the  claim  for  interest  may  be  in  the 
present  case,  we  must  administer  the  law  as  we  find  it,  and 
cannot  take  upon  ourselves  the  duties  of  the  legislature. 

IV.  A  further  examination  of  the  verdict  of  the  jury 
discloses  the  fact  that  the  jury  found  that  the  plaintiff  had 
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perfonued)  for  the  defendants,  under  said  contract,  the  ser- 
vices claimed  in  his  complaint,  that  is,  one  year's  service. 
The  evidence  shows  that  the  plaintiff  commenced  work  on 
the  first  of  April,  1867 ;  that,  during  the  summer  of  that 
season,  he  was  absent  from  defendant's  business  and  em- 
ployment for  more  than  one  month,  in  pursuit  of  his  own 
business ;  that,  on  the  7th  of  January,  1868,  he  was  dis- 
charged from  the  defendants'  employment,  and  that,  on  the 
17th  day  of  March,  1868,  aLnd  before  his  year's  service  had 
expired,  and  of  his  own  motion  and  without  the  knowledge 
of  defendants,  he  left  the  Territory  of  Montana  and  went  to 
the  city  of  New  York,  and  how  the  jury  could  find  that  the 
plaintiff,  from  the  first  day  of  AprU,  1867,  to  tlie  first  day 
of  April,  1868,  was  in  this  Territory,  working  for  defendants, 
under  this  contract,  we  are  unable  to  see.  We  wquld  not 
disturb  the  verdict  of  a  jury  where  there  is  evidence  to 
support  it,  even  though  we  were  satisfied  that  the  verdict 
was  against  the  weight  of  evidence,  but  in  this  case  it  seems 
to  be  admitted  that  the  plaintiff  left  the  Territory  before  the 
year  had  expired,  and  for  a  portion  of  the  time  that  the  jury 
say  he  was  here  at  work  under  the  contract,  he  was  in  fact 
in  New  York  city  attending  to  his  own  affairs. 

This  finding  of  the  jury  is  against  the  evidence. 

V.  This  contract  was  made  in  New  York,  but  to  be  per- 
formed in  Montana.  It  is  silent  as  to  the  place  of  payment, 
and  as  to  the  rate  of  interest  in  case  payment  is  delayed. 
The  question  then  occurs,  where  payment  should  be  de- 
manded and  the  rate  of  interest  that  can  be  claimed  if  pay- 
ment is  delayed  or  refused. 

This  is  a  naked  promise,  without  any  special  condition  as 
to  the  place  of  payment,  and  payment  must  be  demanded 
of  the  maker  where  he  is  or  at  his  domicile.  2  Pars,  on 
Cont.  683. 

So  that  in  the  case  before  us,  it  was  necessary  to  aver  a 
demand  of  payment,  and  if  the  defendants  were  then  resid- 
ing in  New  York  city,  or  had  their  domicile  there,  it  was 
necessary  to  prove  demand  at  that  place.  And  it  would 
seem  to  result  from  the  authorities,  that  if  payment  is  de- 
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/ 
layed  or  refused  after  demand  made,  the  party  may  collect 

interest,  according  to  the  rate  of  interest  in  the  county  where 
the  contract  is  performed,  if  by  the  nature  of  the  contract 
interest  is  recoverable  by  the  laws  of  that  country. 

The  creditor  is  supposed  to  borrow  money  where  he  is, 
and  in  the  country  where  he  is  performing  the  contract,  to 
supply  the  deficiency  occasioned  by  the  failure  to  pay  on  the 
contract,  and  it  would  be  but  justice  to  allow  him  to  recover 
on  the  contract  the  same  rate  of  interest  he  is  compelled  to 
pay  by  reason  of  a  breach  thereof,  and  this,  upon  the 
ground  that  where  a  contract  is  made  in  one  place  to  be 
performed  in  another,  the  law  of  either  place  may  be 
applied. 

VI.  James  P.  Isaacs,  the  plaintiff  in  this  action,  is  the 
husband  of  Maria  Josephine  Isaacs,  one  of  the  defendants. 
This  is  shown  by  the  contract  herein  set  forth.  The  cove- 
nants and  undertakings  of  that  contract  are  between  hus- 
band and  wife,  directly  without  the  intervention  of  a  trustee. 
That  is  to  say,  the  husband  undertakes  and  promises,  for  a 
consideration,  to  work  for  his  wife  and  two  other  persons 
for  the  period  of  five  years,  the  wife  and  her  co-contractors 
failing  to  pay,  according  to  the  terms  of  the  agreement,  as 
the  husband  alleges,  he  brings  a  suit  against  his  wife  and 
the  other  contractors,  and  recovers  a  judgment  against  them 
in  the  court  below,  and  but  for  the  appeal  herein,  the  hus- 
band could  have  had  an  execution  against  his  wife's  prop- 
erty to  satisfy  the  judgment  and  costs.  Of  course  such  a 
contract,  and  such  a  judgment,  as  between  husband  and 
wife,  would  be  void  at  common  law,  but  how  far  the 
rights  of  the  parties  are  modified  by  statute,  if  at  all,  and 
whether  the  statutes  of  New  York  State  or  of  Montana  are 
to  control,  we  are  not  called  upon  to  decide,  as  the  question 
is  not  made  in  the  record  before  us. 

It  is  proper,  however,  to  observe  that,  if  any  statute 
authorizes  such  a  contract  as  the  one  under  consideration  as 
between  husband  and  wife,  and  a  suit  by  the  husband  against 
his  wife  to  recover  of  her  the  amount  due  thereon,  the  strict 
letter  of  the  statute  must  be  followed  in  the  institution  and 
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progress  of  sncli  a  suit,  and  it  seems  impossible  that  an  action 
of  the  kind  could  be  commenced  and  carried  forward  to 
judgment  and  execution  without  disclosing  in  the  plead- 
ings the  true  relation  of  the  parties  to  the  suit. 

Vn.  It  is  assigned  for  error  that  the  court  refused  to  per- 
mit the  defendants  to  withdraw  their  counter-claim  as  set 
up  and  described  in  the  answer  of  defendants.  The  record 
shows  that  before  the  court  had  finished  charging  the  jury, 
and  after  the  testimony  had  closed,  the  defendants  moved 
the  court  for  leave  to  withdraw  their  counter-claim  from  the 
consideration  of  the  jury,  and  as  to  said  counter-claim  to 
dismiss  the  same,  which  motion  was  overruled. 

The  effect  of  such  a  motion  is  simply  an  application  to 
amend  the  pleading,  and  over  such  amendments  the  court 
should  exercise  a  sound  discretion,  and  it  has  power  to 
grant  or  refuse  amendments  and  upon  such  terms  as  it 
thinks  just  and  proper. 

We  do  not  think  the  granting  or  refusal  of  amendments 
can  properly  be  assigned  for  error  except  in  cases  where 
manifest  injustice  is  done,  and  this  court  will  not  consider 
an  alleged  error  of^this  kind  unless  it  is  made  apparent  that 
the  rights  of  the  parties  are  being  infringed. 

Judgment  reversed  and  cause  remanded. 

Ifew  trial  granted. 


Gallagher  et  al.,  respondents,  v.  Basey  et  al.,  appellants. 

Bquitt — trial  of  auU — decree  ^findings  of  jwry,  A  suit  in  equity  is  properly 
tried  by  the  court  that  bases  the  judgment  and  decree  upon  the  pleadings, 
evidenoe  and  proceedings  In  the  case  in  accordance  with  its  convictions, 
and  without  any  regard  to  the  findings  of  the  jury  upon  questions  that 
were  submitted  to  aid  the  conscience  of  the  court,  or  any  other  considera- 
tions. 

Equttt  and  law— |K>toer  of  legUilature  o«ef  proceedings.  The  territorial  leg- 
islature can  prescribe  the  forms  of  proceedings  in  cases  in  equity  and  ao- 
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tlons  at  law,  but  cannot  destroy  or  blend  together  the  separate  and  distinot 
jurisdiotions  of  chanceiy  and  oommon  law,  which  have  been  confeired 
upon  courts  hj  the  organic  act. 

Cabbb  in  xquitt — equitable  defeuBt — trial  by  jury — decree .  Cases  in  equit7» 
in  which  equitable  relief  is  demanded,  and  actions  at  law,  in  which  an 
equitable  defense  is  made,  cannot  be  tried  hj  a  jury  as  at  law,  but  the  de- 
cree must  be  rendered  by  the  Judge,  sitting  as  a  chancellor  in  a  court  of 
chancery. 

Statutort  coNSTBUcnoN  — ofigonic  act—**  limited  by  low."  The  phrase, 
" limited  bylaw,"  in  the  ninth  section  of  the  organic  act  of  the  Territory, 
means  that  the  mode  and  manner  of  proceedings  may  be  controlled  and 
governed  by  law. 

Appeal  from  the  Third  District,  Meagher  County. 

The  decree  was  rendered  by  Wade,  J.  The  jury  found 
eighteen  special  findings. 

The  facts  appear  in  the  opinion. 

The  parties  stipulated  that  this  cause  should  be  '^  heard 
and  determined  on  the  merits  of  the  decree  and  special 
findings  and  record  without  brief." 

E.  W.  Toole,  for  appellants. 

S.  Orb,  Chumasebo  &  Chadwiok  and  Shobeb  &  Lowby, 
for  respondents. 

Wade,  C.  J.  This  was  an  application  for  an  injunction 
to  restrain  and  perpetually  enjoin  the  defendants  from  the 
use  of  the  waters  of  a  certain  stream  known  as  Avalanche, 
situate  in  the  Missouri  valley,  in  Meagher  county,  Montana. 

The  complaint  is  a  bill  in  chancery,  and  substantially  sets 
forth :  That,  in  the  year  1866,  the  plaintiffs  and  their  prede- 
cessors in  interest  took  up  certain  ranches  on  the  public 
domain,  for  the  purpose  of  settlement  and  cultivation,  in 
the  county  of  Meagher,  situate  on  the  Missouri  river  bot- 
tom, a  short  distance  below,  a  stream  known  as  Avalanche, 
and  that  water  for  irrigating  purposes  is  necessary  for  the 
successful  cultivation  of  said  ranches.  And  it  is  further 
alleged  that,  from  the  year  aforesaid  to  the  present  time,  the 
plaintiffs  and  their  predecessors  in  interest  and  possession 
have  occupied,  cultivated,  and  now  occupy  and  cultivate 
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said  ranches ;  that  at  the  time  of  the  location  of  said  ranches 
by  the  plaintiffs,  the  water  flowing  in  Avalanche  creek  was 
unappropriated  by  any  person,  and  was  subject  to  appro- 
priation, and  that  the  plaintiffs  at  that  time,  by  means  of  a 
certain  ditch  constructed  by  them  and  their  predecessors, 
appropriated  five  hundred  inches,  miner's  measure,  of  the 
waters  of  said  creek  for  the  pui-pose  of  irrigating  their  said 
ranches,  and  that  that  amount  of  water  is  necessary  to  suc- 
cessfully cultivate  the  same,  and  that  plaintiffs'  ditch  taps 
said  creek  a  short  distance  above  where  the  same  empties 
into  the  Missouri  river ;  that  continuously  since  the  con- 
struction of  said  ditch,  up  to  the  time  of  the  wrongful  acts 
of  the  defendants  herein  complained  of,  the  plaintiffs  and 
their  predecessors  in  interest  have  successfully  cultivated 
their  said  ranches  by  means  of  said  ditch  and  the  waters 
thereby  appropriated.  The  complaint  further  charges  that, 
long  after  the  appropriation  of  said  waters  by  the  plaintiffs, 
the  defendants,  well  knowing  the  rights  of  the  plaintiffs  in 
the  premises,  and  well  knowing  that  said  plaintiffs,  by  vir- 
tue of  prior  appropriation  had  become  entitled  to  the  use 
of  said  waters,  and  in  violation  of  their  rights  proceeded  to 
erect  dams  across  said  creek,  above  the  head  of  plaintiff^' 
ditch,  and  to  construct  ditches  and  turn  out  and  divert  the 
waters  of  said  stream,  thereby  wholly  depriving  the  plain- 
tiffs of'the  use  and  enjoyment  of  the  same,  to  their  great 
and  irreparable  damage  and  injury,  and  thereby  render- 
ing the  ranches  of  the  plaintiffs  worthless  for  the  pur- 
poses of  cultivation.  The  prayer  of  the  complaint  is  for  a 
perpetual  injunction  to  restrain  and  enjoin  the  defendants 
from  the  use  of  the  waters  of  said  stream  to  the  injury  or 
damage  of  the  plaintiffs. 

The  answer  of  the  defendants  admits  that  the  plaintiffs 
have  ranches  on  the  Missouri  river  bottom  as  averred  in  the 
complaint,  but  specifically  denies  each  and  every  other  ma- 
terial allegation  of  the  complaint,  and  charges  that  plaintiffs 
have  no  rights  to  the  waters  of  said  stream  as  against  the 
defendants,  and  that  the  acts  of  the  defendants  have  in  no 
manner  injured  or  damaged  the  plaintiffs  or  their  ranches. 
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The  foregoing  statement  of  the  case  is  sufficient  for  our 
present  purpose,  and  it  will  be  seen  that  the  cause  is  a  bill  in 
chancery  wherein  equitable  relief  is  demanded,  and  the  form 
of  proceedings  in  chancery  practice,  as  distinguished  from 
actions  at  law,  is  properly  applicable  to  the  case,  and  the 
present  inquiry  involves  the  question  whether  this  case  was 
tried  as  an  action  at  law  or  as  a  suit  in  equity. 

By  the  record  it  appears  that  the  trial  took  place  at  the 
May  term,  1871,  of  the  district  court  of  Meagher  county,  and 
that  upon  the  trial  certain  questions  were  submitted  by 
the  court  to  a  jury  to  answer,  which  they  did,  and  the 
questions  and  answers  were  filed  with  the  papers  in  the  case. 

Afterward,  at  the  July  term,  1871,  of  the  district  court 
of  Lewis  and  Clarke  county,  the  cause  came  on  to  be  heard 
upon  plaintiff's  motion  for  judgment  and  decree  against 
the  defendants,  and  in  favor  of  the  plaintiffs,  the  cause  hav- 
ing been  removed  to  that  court  by  agreement  of  the  parties 
for  that  purpose.  This  motion  having  been  fully  argued  by 
counsel  for  both  plaintiffs  and  defendants,  and  the  cause 
finally  submitted  to  the  court  for  judgment  and  decree, 
upon  the  pleadings,  evidence  and  proceedings  in  the  case, 
the  court  fl/Jfhd :  That,  as  against  the  plaintiffs,  the  defendant, 
J.  V.  Stafford,  is  entitled  to  the  right  to  the  use  and  enjoy- 
ment of  such  an  amount  of  the  waters  of  Avalanche  creek, 
mentioned  in  the  plaintiffs'  complaint,  to  be  taken  from 
said  creek  at  the  head  of  defendants'  ditch,  as  would 
amount  to  thirty-five  inches  at  the  head  of  plaintiffs' 
ditch,  and  that  such  right  is  clearly  established,  and 
that  as  against  the  defendants  in  this  action,  saving 
the  above  amount  of  the  waters  of  said  creek,  the  plain- 
tiffs in  this  action  are  clearly  entitled  to  the  full  and 
free  use,  occupation  and  enjoyment  of  two  hundred  and 
fifteen  inches,  miner's  measure,  of  the  waters  of  said  creek, 
to  be  taken  therefrom  at  the  point  where  their  said  ditch 
taps  said  creek,  as  described  in  said  complaint,  and  that 
said  plaintiffs  have  an  indisputable  right  as  against  the  de- 
fendants, to  have  said  amount  of  the  waters  of  said  creek  at 
all  times  to  flow  down  the  same  to  the  head  of  said  ditch, 
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and  that  defendants,  previous  to  the  commencement  of  this 
action,  had  diverted  said  waters  from  said  plaintiffs'  ditch. 

It  will  be  observed  that  the  foregoing  findings  of  the  court 
are  based  upon  \ihQ  pleadings^  evidence  and  proceedings  in 
*^he  case,  as  fully  appears  from  the  decree.  * 

These  findings  and  this  decree  emanate  entirely  from  the 
court,  and  speak  the  convictions  of  the  court  upon  the  evi- 
dence in  the  case,  uncontroverted  by  any  other  consideration. 

A  comparison  of  the  findings  of  the  court  as  contained  in 
the  decree,  with  the  answers  to  the  questions  submitted  to 
the  jury,  will  conclusively  disclose  the  fact  that  the  court 
disregarded  certain  findings  of  the  jury,  and  that  the  court 
alone  is  responsible  for  the  decree  and  the  findings  thereof. 

We  are,  therefore,  of  opinion,  that  the  objection  of  de- 
fendants that  the  case  was  tried  as  an  action  at  law,  when 
it  should  have  been  tried  as  a  suit  in  equity  is  not  well 
taken. 

Now  for  the  purpose  of  settling,  so  far  as  is  possible,  the 
vexed  question  as  to  the  right,  under  our  code  of  civil  pro- 
cedure, of  blending  in  one  proceeding  actions  at  law  and 
suits  in  equity ;  and,  as  particularly  applicable  to  the  case 
under  consideration,  we  say :  That  under  and  by  virtue  of 
the  act  organizing  this  territory,  the  supreme  and  district 
courts  are  clothed  with  chancery  as  well  as  common-law  juris- 
diction^ and  in  the  exercise  of  the  authority  thus  conferred, 
the  forms  of  proceedings  must  conform  to  the  well-known 
and  recognized  distinctions  pertaining  to  said  jurisdictions, 
as  limited  by  law,  that  is  to  say :  causes  in  equity,  wherein 
equitable  relief  is  demanded,  or  where  an  equitable  defense 
is  made  to  a  claim  at  law,  must  be  tried  as  in  a  court  of 
chancery,  and  the  decree  must  proceed  from  the  judge  sitting 
as  a  chancellor,  audit  would  be  error  in  the  class  of  cases  de- 
scribed to  try  them  as  at  law  to  a  jury :  that  it  is  competent 
to  limit  and  control  by  statute,  the  forms  of  proceedings  in 
actions  at  law  and  suits  in  equity,  but  that  no  statute  and  no 
law  of  our  legislature  can,  in  any  manner,  destroy  or  blend 
together  these  separate  and  distinct  jurisdictions  ;  that  our 
organic  act  recognizes  a  distinction  between  suits  in  equity 
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and  actions  at  law,  and  that  the  substance  of  this  distinc- 
tion must  be  preserved,  although  the  forms  of  proceedings 
may  be  prescribed  and  limited  by  law,  and  that  the  civil 
code  may  be  followed  in  equity  causes,  so  far  as  the  same  is 
alt)plicable,  but  that  care  must  be  taken  to  preserve  the  dis- 
tinguishing features  of  a  suit  in  chancery. 

The  organic  act  provides  that  "the  supreme  and  district 
courts  shall  possess  chancery  as  well  as  common-law  juris- 
diction." It  further  provides:  "The  jurisdiction  of  the 
several  courts  herein  provided  for,  both  appellate  and 
original,  and  that  of  the  probate  courts  and  justices  of  the 
peace,  shall  be  as  limited  by  law.^^ 

The  meaning  of  the  phrase  "as  limited  by  law,"  is,  that 
the  mode  and  manner  of  proceedings  may  be  controlled  and 
governed  by  law,  but  this  does  not  at  all  impair  the  decla- 
ration, that  the  courts  shall  possess  chancery  as  well  as  com- 
mon-law jurisdiction,  and  these  separate  and  distinct  juris- 
dictions being  thus  conferred,  they  cannot,  by  any  action 
of  the  legislature  be  blended  together,  but  must  be  kept  and 
preserved  inviolate. 

The  suit  under  consideration  was  a  bill  in  chancery, 
wherein  the  equitable  jurisdiction  of  the  court  was  prop- 
erly invoked,  and  the  record  herein  clearly  shows  that  it 
was  tried  to  the  court  sitting  as  a  chancellor,  and  that  the 
decree  emanates  from  the  chancellor,  and  that  the  questions 
submitted  to  the  jury  were  to  aid  the  conscience  of  the  court, 
but  not  to  control  it,  as  fully  appears  from  the  fact,  that 
while  the  jury  answered  that  as  against  the  plaintiffs,  the 
defendants  had  not  diverted  or  appropriated  the  waters  of 
the  stream  to  the  injury  or  damage  of  the  plaintiffs,  the 
court  found  precisely  to  the  contrary ;  that  the  defendants 
had  diverted  and  appropriated  said  waters,  to  the  damage 
and  injury  of  the  plaintiffs,  and  base  a  decree  for  a  perpetual 
injunction  upon  tjiis'fact. 

The  judgment  and  decree  of  the  court  below  is  aflHbrmed. 

Judgment  affirTned. 
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Present : 


Hon.  DECIUS  S.  WADE,  Ghikt  Jitstioi. 
Hon.  HIRAM  KN0WLE8, 


Hon.  JOHN  L.  MURPHY,  ^  J^^s^^is. 


Davi8,  appellant,  v.  Blume  et  al.,  respondents. 

Pbacticb —verdict—  evidence.  The  verdiot  of  a  jury  will  not  be  disturbed  if 
there  is  competent  evidence  to  support  it. 

BviDBNOE  — tetter  r^ected  as  hearsay— replevin.  In  an  action  to  replevy  cer- 
tain cattle  from  a  party  who  had  traded  mules  for  them,  theplalutiff  cannot 
introduce  as  testimoay  a  letter  that  was  written  by  another  party  to  the 
sheriff,  stating  that  he  had  a  mortgage  upon  two  of  the  mules,  which  were 
in  the  custody  of  the  sheriff,  under  attachment. 

Baijb  or  MOBTOAGED  PROPEBTY.  The  owner  of  personal  property  that  has  been 
mortgaged,  can  sell  or  exchange  the  same  without  affecting  the  validity  of 
the  mortgage. 
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Appeal  from  the  Third  District^  Lewis  and  Clarice  Couiiiy. 

This  cause  was  tried  in  February,  1872,  by  a  jury,  that 
returned  a  verdict  for  Blume.  Wade,  J.,  overruled  the 
motion  for  a  new  trial,  and  Davis  appealed.  The  letter  of 
December  6,  1870,  referred  to  in  the  opinion,  informed 
Boley,  the  sheriff,  that  Davis  had  advised  Watson  &  Bro. 
of  the  levy,  by  the  said  Boley,  on  the  mules  in  controversy, 
as  the  property  of  Sample ;  that  Watson  &  Bro.  were  the 
owners  of  one  span  of  the  mules  attached  by  him ;  that  they 
had  leased  the  same  to  Blume  for  $1  per  month,  and  that 
Watson  &  Bro.  had  a  bill  of  sale  of  said  mules  from  Blume. 

The  other  facts  are  stated  in  the  opinion. 

Chumasebo  &  Chadwiok,  for  appellant. 

The  court  erred  in  excluding  the  letter  of  Watson  &  Bro. 
to  Boley.  It  was  material  and  competent  evidence.  It 
showed  that  respondents  had  no  authority  to  trade  off  the 
mules,  and  that  Watson  &  Bro.  had  refused  to  ratify  the 
trade  made  by  respondents.  The  letter  was  properly 
identified.     1  Phil,  on  Ev.  184,  185. 

The  verdict  of  the  jury  is  clearly  against  the  evidence. 
The  testimony  showed  that  the  trade  between  Sample  and 
respondents  was  a  conditional  sale,  which  appellant  and 
Watson  &  Bro.  had  refused  to  ratify.  The  ]ury  found  that 
the  trade  was  an  unconditional  sale. 

Shobeb  &  LowRY  and  G.  Q-.  Symes,  for  respondents. 

The  trade  between  Sample  and  respondents  was  uncon- 
ditional. Respondents  satisfied  the  mortgage  of  Watson 
&  Bro.  on  one  span  of  the  mules.  One  party  cannot  rescind 
a  contract,  unless  both  can  be  restored  to  the  condition  in 
which  they  were  before  the  contract  was  made.  2  Pars,  on 
Cont.  679,  680,  780.  Appellant  could  not  claim  the 
cattle  without  returning  the  mules.  Hunt  v.  SilJc^  5 
East.  249. 

The  letter  of  Watson  &  Bro.  was  hearsay  evidence,  and 
inadmissible.    1  Greenl.  on  Ev.,  §  99.     The  letter  was  not 
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between  the  parties  to  the  action,  and  could  have  no  weight 
if  admitted. 

The  case  was  fairly  presented  by  the  instructions  given  at 
the  instance  of  appellant.  The  verdict  was  authorized  by 
the  evidence.  If  there  was  a  conflict  of  evidence,  the  ver- 
dict will  not  be  disturbed.  Ming  v.  Ti-uetty  Jan.  T.,  1871 ; 
Kimball  v.  Oearhart,  12  Cal.  27. 

Wade,  J.  This  was  an  action  of  replevin,  brought  by 
plaintiJff,  to  recover  the  possession  of  twelve  head  of  cattle 
from  the  defendant. 

The  testimony  shows  that  the  defendant  became  possessed 
of  the  cattle  by  virtue  of  having  traded  for  them  four  mules, 
with  one  Sample,  an  agent  of  the  plaintiff.  It  seems  that 
Watson  &  Bro.,  of  Helena,  were  the  owners  of  a  certain 
mortgage  upon  two  of  the  mules,  and  the  plaintiff  claimed 
that  the  sale  was  not  an  absolute  but  a  conditional  sale, 
depending  for  its  ratification  upon  the  consent  of  Watson 
&  Bro.,  and  upon  the  plaintiff,  the  trade  having  been  made 
in  his  behalf,  by  his  agent,  Sample.  The  trial  resulted  in  a 
verdict  for  defendant.  Motion  for  a  new  trial  was  made  and 
overruled,  and  this  action  of  the  court  is  one  of  thq  errors 
complained  of. 

We  have  frequently  decided  that  this  court  cannot  dis- 
turb the  verdict  of  a  jury  where  there  is  competent  evidence 
to  support  such  verdict.  We  have  carefully  examined  the 
evidence  in  the  case.  The  leading  and  conclusive  question 
in  the  case  was  whether  or  not  this  trade  between  the  parties 
was  a  conditional  or  in  unconditional  one,  and  whether  or 
not  Sample  had  authority,  as  agent,  to  make  the  trade. 
These  questions  were  clearly  and  fairly  presented  to  the 
jury,  by  instructions  that  neither  party  have  found  any 
fault  with,  and  we  are  satisfied  that  the  jury  found  by  their  ' 
verdict  according  to  the  weight  of  evidence.  There  is  not 
only  evidence  to  support  the  verdict,  but  the  weight  of  evi- 
dence is  in  favQr  of  the  verdict. 

2.  The  next  and  only  remaining  question  presented  by  the 

Vol.  L— 69. 

Digitized  by  VjOOQIC 


466  Davi8  v.  BLtTME.  [Aug.  T., 

record  is,  as  to  the  action  of  the  court  in  excluding  a  certain 
letter  oflTered  by  plaintiff  to  be  read  in  evidence. 

It  seems  that  after  the  mules  were  traded  for  and  received 
by  Sample,  they  were  attached  at  the  suit  of  one  Holback 
for  a  debt  against  Sample,  and  were  taken  possession  of  by 
the  sheriff  of  Jefferson  county ;  and,  while  the  sheriff  had 
possession  of  the  mules,  Watson  &  Bro.  wrote  a  letter 
to  the  sheriff  informing  him  of  their  claim  upon  the  mules. 
This  letter  was  obtained  by  the  plaintiff  and  offered  in  evi- 
dence, and  excluded  by  the  court. 

We  are  unable  to  see  the  materiality  of  the  letter  if  it 
had  been  competent  evidence,  and  it  was  clearly  incompe- 
tent, being  nothing  more  or  less  than  hearsay  testimony. 
If  Watson  &  Bro.  had  had  a  conversation  with  the 
sheriff,  and  informed  him  of  their  claim  upon  the  mules, 
no  one  would  have  supposed  that  the  sheriff  could  come 
into  court  and  detail  that  conversation  in  evidence ;  and 
these  claims  of  Watson  &  Bro.  having  been  written  down 
in  a  letter,  does  not  change  the  character  of  the  evidence. 

If  the  letter  had  been  received  in  evidence  it  could  have 
famished  no  light  upon  the  question  at  issue.  Suppose 
Watson  &  Bro.  had  a  mortgage  upon  the  mules,  this 
would  not  have  changed,  or  in  any  manner  interfered  with, 
the  right  of  defendant  to  trade  them,  subject  to  the  mort- 
gage. A  chattel  mortgage  upon  personal  property  does 
not  prevent  an  unconditional  sale  thereof.  The  mortgage 
remains  good,  notwithstanding  the  sale  or  exchange  of  the 
property,  and  the  object  in  requiring  mortgages  of  this 
kind  to  be  filed  with  the  recorder  is  to  give  notice  to  the 
public,  so  that  where  sales  and  exchanges  are  made  no  one 
will  be  deceived  thereby. 

Jvdgmejd  affirmed. 
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Daily,  appellant,  v.  Bedfebn  et  al.,  respondent.  rnsr 


AbbauimT  akd  battsrt — lidbUity  of  parties.  In  an  aotion  to  recover  damages 
for  an  assault  and  battery,  the  defendants  are  jointly  and  severally  liable. 

Pljbadiko — complaint  for  assault  atid  battery — conspiracy.  In  a  complaint  to 
recover  damages  for  an  assault  and  battery  committed  by  two  persons,  it  is 
not  necessary  to  allege  that  there  was  any  conspiracy  or  collusion  between 
the  defendants. 

Pi«E AX»iNG — complaint  for  assattU  and  battery — aJbsent  party  —  conspiracy.  In 
an  action  to  recover  damages  for  an  assault  and  battery  committed  by  a 
party,  at  the  instance  of  another,  who  was  absent  when  the  injury  was  in- 
flicted, the  complaint  should  allege  that  there  was  a  conspiracy  between  the 
parties  to  make  them  liable. 

Conspiracy— (^t  of  action.  The  gist  of  the  action,  upon  a  chaise  of  con- 
spiracy by  two  persons,  is  the  previous  preconcerted  agreement  or  confede- 
ration. 

Appecdfrom  the  First  District^  Madison  County. 

Judgment  was  rendered  by  Murphy,  J.,  in  November, 
1871,  and  the  demurrer  of  Redfern  to  the  complaint  was 
sustained.  Daily  appealed.  The  facts  appear  in  the 
opinion.    • 

H.  N.  Blake,  for  appellant. 

The  only  inquiry  in  this  case  is,  whether  facts  enough  to 
support  tlie  action  are  stated  in  any  form.  Buzzard  v. 
Knapp^  12  How.  Pr.  604 ;  OraJiam  v.  Cameron^  13  id.  362. 

Appellant  properly  sued  the  respondents  jointly.  Barb, 
on  Parties,  203,  §  2  ;  2  Hill,  on  Torts,  292,  §  Q. 

The  question  of  conspiracy  is  immaterial  in  this  action. 
The  respondents  are  liable,  if  they  committed  the  acts  set 
forth  in  the  complaint.  In  criminal  cases  of  a  similar 
nature,  the  indictment  need  not  allege  collusion  or  con- 
©piracy.    1  Bishop  Cr.  Pr.,  §  566  ;  2  id.,  §  68. 

The  complaint  is  sufficient.  2  Greenl.  on  Ev.,  §  89  ;  Samp- 
son V.  Henry,  11  Pick.  379  ;  2  Estee's  PL  1-9. 

E.  W.  Toole  and  E.  H.  Williams  for  respondent. 
The  complaint  does  not  show  that  the  wrongs  averred  were 
done  at  the  same  time,  but  on  the  same  day  only.    It  does 
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not  show  any  concurrence  or  concert  by  defendants.    Barb, 
on  Parties,  203  ;  2  Hill,  on  Torts,  292,  293. 

The  complaint  is  fatally  defective  in  not  alleging  con- 
spiracy and  concurrence  between  the  defendants,  and  with- 
out that  the  acts  of  one  defendant  do  not  extend  to  the  other. 
Brown  v.  Wheeler^  18  Conn.  199  ;  1  Greenl.  on  Ev.,  §  111 ; 
Pe(yple  v.  Trim,  39  Cal.  78. 

Wade,  C.  J.  This  is  an  action  to  recover  damages  for  an 
assault  and  battery.  There  was  a  demurrer  to  the  complaint ; 
demurrer  sustained  and  judgment  for  defendants,  and  from 
this  judgment  plaintiff  appeals  to  this  court. 

The  complaint  alleges  :  "The  plaintiff  in  this  action  com- 
plains of  John  Redfern,  Sr.,  and  John  Smith,  the  defend- 
ants herein,  and  for  cause  of  action  states,  that  heretofore, 
to  wit :  On  November  23, 1869,  at  and  within  the  county  of 
of  Madison,  and  Territory  of  Montana,  the  defendants 
wrongfully  and  unlawfully  made  an  assault  upon  said 
plaintiff,  and  then  and  there  struck,  kicked,  beat,  bruised 
and  ill-treated  him,  and  did  then  and  there  with  a  sharp  in- 
strument, strike,  cut,  stab  and  wound  the  plaintiff  in  divers 
parts  of  his  body  in  so  grievous  a  manner  that  his  life  was 
by  means  thereof  greatly  despaired  of.  and  by  reason  of 
such  wounding,  the  plaintiff  then  and  there  became  sick, 
lame,  etc." 

The  demurrer  of  defendant  Redfern  is  based  upon  the 
ground  that  the  complaint  does  not  allege  any  conspiracy 
or  collusion  between  this  defendant  and  his  co-defendant,  so 
as  to  authorize  them  to  be  joined  in  this  action. 

Is  the  demurrer  well  taken  % 

A  very  limited  consideration  of  the  nature  of  an  action 
for  an  assault  and  battery  will  enable  us  to  answer  this 
question.  In  such  an  action,  the  defendants  are  jointly  as 
well  as  severally  liable,  and  all  who  designedly  contributed 
to  the  injury,  may  well  be  joined  as  defendants,  or  it  would 
be  perfectly  competent  to  sue  each  one  separately,  and  a 
judgment  against  one  would  be  no  bar  to  an  action  against 
the  others.    And  this  joint  liability  in  no  manner  depends 
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npon  the  collusion,  confederation  or  conspiracy  of  the 
parties.  It  rests  simply  upon  their  acts,  and  there  may  well 
be  joint  action  in  any  given  undertaking  without  any  col- 
lusion or  preconcerted  agreement  to  act.  Thus,  if  two  men 
should  commit  an  assault  and  battery  upon  another  without 
any  agreement  or  collusion  between  them,  they  would 
undoubtedly  be  jointly,  as  well  as  severally,  liable,  for  their 
action  is  joint,  and  does  not  depend  upon  any  previous  un- 
derstanding, whereas,  upon  a  charge  of  conspiracy  by  two 
men,  both  must  be  held  or  both  acquitted,  and  the  gist  of 
the  action  is  the  previous  preconcerted  agreement  or  con- 
federation. An  action  for  an  assault  and  battery  does  not 
necessarily  have  any  element  of  this  kind  pertaining  to  it. 
The  action  may  be  brought  against  twenty  men,  and  sus- 
tained as  to  nineteen  and  defeated  as  to  one,  or  it  may  be 
defeated  as  to  nineteen  and  sustained  as  to  one  ;  and  whether 
it  was  or  not  would  not  depend  upon  any  collusion  or  agree- 
ment, but  would  stand  or  fall  upon  the  fact  whether  or  not 
the  nineteen  or  the  one  contributed  to  the  injury. 

The  doctrine  here  enunciated  seems  to  be  fully  sustained 
by  the  authorities, 

Mr.  HiUiard  on  Torts,  says,  p.  312:  "Inasmuch  as  the 
liability  of  several  persons  for  the  same  tort  is  originally 
separate  as  well  as  joint,  it  does  not  lose  this  character  by 
the  mere  commencement  of  a  joint  action  against  them,  but 
such  action  may  proceed  to  diflFerent  results  with  regard  to 
the  different  defendants.  Thus,  where  there  is  no  evidence 
against  one  he  is  entitled  to  judgment."  Hamilton  v.  Mc- 
Gee,  19  Md.  43. 

So,  in  an  action  in  tort  against  six,  the  plaintiff  may  re- 
cover a  verdict  against  two.     Cooper  v.  South,  4  Taunt.  802. 

This  action  is  trespass,  and,  in  actions  of  this  class,  the 
plaintiff  may-join  as  many  defendants  as  he  thinks  proper, 
but  the  question  of  joint  liability  is  a  question  for  the  jury, 
and  if  it  should  appear  upon  the  trial  that  all  the  defend- 
ants contributed  to  the  injury  complained  of,  all  would  be 
liable,  even  if  there  was  no  collusion  or  concert  of  action 
between  them.    Only  those  would  be  liable  who  contributed 
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to  the  injury.  Undoubtedly,  men  may  conspire  together  to, 
and  commit  an  assault  and  battery,  but  the  conspiracy  or 
collusion  is  not  a  necessary  ingredient  to  create  a  joint 
liability. 

This  doctrine  is  based  upon  the  proposition,  as  alleged  in 
the  complaint,  that  both  parties  were  present  and  committed 
the  injury  complained  of.  If  one  of  the  parties  was  absent, 
but  had  procured  the  other  to  commit  the  injury,  then,  in 
order  to  charge  the  absent  party,  conspiracy  must  be  al- 
leged and  proven. 

Judgment  reversed  and  cause  remanded. 


MooHON,  respondent,  t).  Sullivan  et  al.,  appellants. 

MacHANiG'suBN— -common  kito—poMe«rton.  At  oommon  Iaw,  the  lien  of  a 
meohanio  for  labor  ooutlnued  darinp?  the  time  the  property  remained  in  his 
possession,  and  was  lost  as  soon  as  he  parted  with  its  possession. 

Mkchanio's  LiBN^stotutort/  rtvn^y.  In  this  Territory,  meohanios  are  en- 
titled to  liens  for  their  labor  under  the  statute,  which  makes  them  a  chai^ 
upon  the  property  for  a  certain  period  from  the  commencement  of  the  labor, 
and  the  liens  are  not  affected  by  the  possession  of  the  property. 

MjBGHANic'siiiEN  — proce€dini7S  in  eqydty.  The  lien  of  a  mechanic  is  In  the 
nature  of  an  equitable  rifcht,  and  must  be  enforced  according  to  the  rules 
and  principles  of  a  proceeding  in  chancery. 

Statutost  constbuction  —  act  rekUit^g  to  mechanicH*  Hens— personal  judg- 
ment. The  part  of  the  act  of  the  legislature  ''  securing  liens  to  mechanics,** 
approved  December  dO,  1864,  which  authorizes  the  rendition  of  a  personal 
judgment  as  at  law,  blends  together  law  and  equity  in  the  same  proceeding, 
and  is  void. 

Cases  ArxTBMED.  The  cases  of  GaUagher  v.  Basey,  mxte^  467,  and  WooiUnan  v. 
Oarringer,  post,  685,  holding  that  the  blending  together  of  law  and  equity  is 
in  conflict  with  the  organic  act,  affirmed. 

Appeal  from   the    Third  District^  Lewis   and  Clarke 

County. 

In  August,  1871,  .the  court,  Wade,  J.,  entered  a  decree 
in  this  action.    The  facts  are  stated  in  the  opinion. 

Warren  &  Sanders,  for  appellant  SuUivan. 
No  brief  on  file. 
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Shobeb  &  LowRY  and  E.  W.  Toole,  for  respondent. 

Mechanics'  liens  attach  from  the  time  of  the  commence- 
ment of  the  building,  and  have  priority  over  all  incum- 
brances made  thereafter.  Acts  1865,  334,  §  8 ;  1  Hill,  on 
Real  Prop.  492,  §  40 ;  Mason  v.  Germainey  ante^  263 ; 
Dubois^  Administrators  v.  Witson^s  TrusteeSy  21  Mo.  213. 

Appellant  Sullivan  is  in  default  and  had  no  right  to  ap- 
peal. The  appeal  is  taken  for  delay  and  vexation,  and  the 
judgment  should  be  affirmed  with  damages.  Civ.  Prac. 
Act,  §  329 ;  DeWitt  v.  Porter,  13  Cal.  171 ;  Nicker sm  v. 
Calif ornia  Stage  Co,,  10  id.  520. 

Murphy,  J.  This  suit  was  brought  to  foreclose  a  me- 
chanic's lien  against  certain  property  described  in  the  com- 
plaint of  the  defendant  Sullivan,  under  an  act  of  the 
territorial  legislature,  entitled  "  An  act  securing  liens  to 
mechanics  and  others,"  approved  December  30,  1864,  and 
was  tried  and  determined  in  conformity  with  the  provisions 
thereof. 

John  W.  Reins,  S.  M.  Hall,  A.  M.  Woolfolk  and  Geo. 
W.  Pox  were  also  made  parties  defendant  on  the  ground  of 
interest,  against  all  of  whom,  as  well  as  defendant  Sullivan, 
default  was  entered,  except  Reins,  for  whom  S.  H.  Bohm 
interpleaded,  alleging  a  prior  lien  by  virtue  of  two  several 
mortgages. 

The  cause  was  tried  by  the  court,  a  jury  being  waived, 
and  upon  the  pleadings,  proofs  and  findings,  a  judgment 
was  rendered  in  favor  of  the  plaintiff  against  the  defendant 
Sullivan,  for  $3,410,  principal  and  interest,  with  interest  at 
ten  per  cent  per  annum  from  date  of  judgment,  and  for  costs 
taxed  at  $45. 

There  was  also  a  special  fieri  facias  ordered  to  issue  to 
be  levied  upon  the  property  aforesaid,  if  qiot  sufficient  per 
sonal  property  could  first  be  found  to  satisfy  said  judgment 
and  costs,  and  in  that  event  the  property  was  ordered  to  be 
sold  and  so  applied,  and  the  defendants  barred  and  fore- 
closed from  all  equity  of  redemption. 
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And  from  the  j  adgment-roll  the  defendant  Sullivan  ap- 
peals to  this  court. 

The  only  matters  that  are  necessary  for  us  to  consider 
here,  are  the  character  of  the  action  and  the  nature  of  the 
judgment,  decree  or  final  order  to  be  entered. 

And  these  questions  involve,  to  some  extent,  the  construc- 
tion of  the  statute  referred  to. 

The  mechanic's  lien  is  derived  from  the  principle  of  the 
lien  on  personal  property  at  common  law,  and  is  based  upon 
statutory  enactment  in  the  different  States  and  Territories. 

It  is  remedial  in  its  character,  rests  upon  the  broad 
foundation  of  natural  equity  and  commercial  necessity. 

It  is  not  a  common-law  right,  but  simply  a  creature  of 
the  statute,  and  differs  in  some  respects  from  all  other  liens 
known  to  the  law. 

Under  the  common  law,  a  lien  only  exists  while  the  party 
continues  in  possession  of  the  property  upon  which  he  has 
bestowed  his  labor,  for  by  parting  with  possession  he  shows 
that  he  thereafter  trusts  to  the  personal  credit  of  his  debtor. 

But  to  the  validity  of  this  lieif  no  possession  is  necessary, 
for  it  is  a  charge  upon  the  property  in  the  hands  of  the 
owner,  and  when  it  once  attaches,  it  relates  back  to  and 
takes  effect  from  the  commencement  of  the  labor  or  appro- 
priation. 

It  continues,  without  either  form  or  notice,  for  a  certain 
I)eriod  according  to  the  statute,  and  then  is  kept  aJive  by  the 
act  of  the  party  and  judicial  process. 

It  is  not  a  general,  but  a  particular  lien,. and  is  in  its 
nature  peculiar  and  of  an  equitable  character. 

The  doctrine  upon  which  it  is  founded  is  upon  the  con- 
sideration of  natural  justice,  that  the  party  who  has  en- 
hanced the  value  of  property,  by  incorporating  therein  his 
labor  or  materials,  shall  have  a  preferred  claim  on  said  prop- 
erty for  the  value  of  said  labor  or  materials. 

The  foundation  of  the  suit  to  enforce  it  arises  only  by 
virtue  of  an  express  or  implied  contract  with  the  owner,  and 
the  proceedings  to  some  extent  resemble  and  are  somewhat 
in  the  nature  of  proceedings  in  rem. 
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The  theory  of  the  lien  is,  that  the  party  by  whom  the 
labor  is  performed  or  materials  furnished  for  the  erection  or 
repair  of  buildings,  on  credit,  retains  his  claim  to  them  after 
they  have  entered  into  the  structure  and  become  inseparably 
connected  with  it. 

The  object  of  the  statute  is  to  create  and  preserve  ample 
security  to  the  laborer  or  material  man,  and,  therefore,  to 
charge  the  estate  with  a  lien,  or  incumbrance,  independent 
of  any  personal  remedy  he  may  have. 

The  artificer  or  business  man  acquires  a  qualified  prop- 
erty in  the  thing  upon  which  he  has  bestowed  his  time  and 
labor,  or  into  which  he  has  incorporated  his  materials. 
The  very  principle  upon  which  his  right  is  grounded  comes 
from  the  increased  value  of  the  property  he  has  brought 
about,  by  the  accession  of  his  labor  or  materials,  and  is 
purely  an  equitable  one. 

And  the  owner  thus  benefited  holds  his  property  subject 
to  and  liable  for  this  equitable  claim,  which  grows  out  of 
and  depends  upon  this  enhanced  value  of  his  interest.  We 
are  of  opinion  that  this  lien,  being  an  equitable  right,  or  in 
the  nature  of  an  equitable  right,  must  be  enforced  in  con- 
formity to  the  established  rules  and  principles  governing 
proceedings  in  chancery.  We  hold,  therefore,  that  in  so 
far  as  the  mechanics'  lien  law  of  this  Territory  authorizes 
the  rendering  of  a  personal  judgment  as  at  law,  it  blends  law 
and  equity  together  in  the  same  proceeding,  is  in  contra- 
vention of  the  organic  act,  is  in  conflict  with  the  doctrine 
laid  down  by  this  court  in  the  case  of  Gallagher  et  ol.  v. 
Basey  et  al.^  decided  at  the  last  term,  and  of  Woolman  et  al. 
V.  Oarringer  et  al.,  by  which  it  was  re-aflBirmed  at  the  pres- 
ent term,  and  is  void  and  of  no  eflfect. 

The  case  is  remanded,  and  the  judgment  is  modified  in 
conformity  with  the  order  made  at  the  last  term. 

It  is  ordered  that  the  decree  of  the  court  below  in  this 
case  be  so  modified  as  to  make  void  the  personal  judgment 
against  defendant  Sullivan,  and  in  favor  of  Mochon,  for  the 
amount  of  mechanic's  lien  on  the  premises,  and  that  after 
sale  of  the  premises  judgment  be  rendered  in  favor  of  plain- 
VoL.  I.— 60 
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tiff  and  against  defendant  Sullivan  for  any  deficiency,  after 
such  sale,  and  that  the  decree  provide  that  the  sheriff  be 
appointed  special  master  commissioner  to  make  sale  of  said 
premises,  and  that  the  decree,  when  modified  as  herein  spe- 
cified, be  and  the  same  is  hereby  confirmed. 


1 28  m\  RiALE  et  al.,  respondents,  v.  Roush  et  al.,  appellants. 

G.  G.  Stmes,  for  appellants. 

Chumasebo  &  Chadwick,  for  respondent 

The  facts  in  this  case  are  the  same  as  those  in  the  case  of 
MocTion  V.  SvlUvan^  ante^  470,  and  the  same  decision  was 
made  by  the  court. 

Murphy,  J.  This  is  an  action  to  foreclose  a  mechanic's 
lien. 

There  was  a  personal  judgment  in  the  court  below,  and 
execution  thereon  awarded,  and  the  defendants  appealed. 

Upon  the  authority  of  the  decision  in  the  case  of  Mochon- 
V.  SuUivarij  at  the  present  term,  we  hold  that  this  cannot  be 
done,  and  the  decree  or  judgment  is  so  modified  as  to  make 
void  the  personal  judgment,  and  the  cause  remanded. 

Judgmerit  affltTned  in  part  and  reversed  in  part. 
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Herbebt,  appellant,  v.  Kino  et  al.,  respondents. 

TjTEcrussT— proof— tiUe^poaaessUm.  In  an  action  of  ejectment,  ther  plain- 
tiff most  prove  that,  at  the  time  the  suit  was  brought,  the  title  or  right  to 
the  immediate  posseBsion  of  the  property  was  in  himself,  and  that  the  de- 
fendant unlawfully  withheld  the  posBession  of  the  same. 

Practice  —  nonsuit  — review  of  evidence.  In  reviewing  the  ruling  of  the  court 
below  in  granting  a  nonsuit,  this  court  will  consider  every  fact  as  proven 
which  the  evidence  tended  to  prove. 

Pbincipai«  and  agent— /raud  of  agent.  The  principal  is  liable  for  the  fraud 
that  has  been  perpetrated  by  his  agent,  who  was  acting  within  the  scope  of 
his  authority. 

Pbincipai«  and  aqkst  — authority  of  mperintetuUnt  of  a  flume.  Courts  will 
not  enlarge  the  authority  of  an  agent,  and  the  acta  of  a  superintendent  of  a 
flume  in  constructing,  repairing  or  superintending  the  same,  are  binding 
upon  the  principal ;  but  his  acts  and  declarations  upon  matters  that  are 
foreign  to  the  flume  cannot  aflfecthis  principal. 

Pkagticx — grounds  for  nonmUL  A  nonsuit  should  be  granted  if  there  is  no 
proof  to  support  a  material  averment  of  the  complaint. 
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Appeal  from  the  First  District^  Jefferson  County. 

In  October,  1871,  the  court,  Murphy,  J.,  sustained  the 
motion  of  King  et  al.  for  a  nonsuit. 

Shobeb  &  LowBY  and  Qt.  Qt.  Symes,  for  appellant. 

Granting  a  nonsuit  on  the  facts  is  a  question  of  law,  and 
may  be  reviewed  on  appeal  from  the  judgment  roll,  and 
statement  of  the  evidence  on  appeal.  3  Estee's  PI.  496 ; 
Oraverts  v.  Dewey,  13  Cal.  42 ;  Darst  v.  R%bsh^  14  id.  82  ; 
Pratt  V.  Hull,  13  Johns.  335. 

A  nonsuit  cannot  be  granted  when  there  is  any  evidence 
tending  to  prove  plaintiff's  case.  McKee  v.  Oreen,  31  Cal. 
418 ;  KeUey  v.  Kelley,  43  Barb.  419 ;  Oranens  v.  Dewey,  13 
Cal.  42. 

In  considering  the  ruling  on  the  nonsuit,  this  court  will 
consider  as  proven  every  fact  which  the  evidence  tended  to 
prove.  Dow  v.  Oould  &  C.  M.  Co.^  31  Cal.  660;  Dero  v. 
Ci/rdes,  4  id.  117  ;  Lobar  v.  Koplin,  4  N.  Y.  547. 

The  answer  admits  that  appellant  was  the  legal  owner  of 
the  mining  claims  in  controversy.    Appellant  testified  di- 
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rectly  that  respondents  had  possession  of  the  claims  at  the 
time  of  the  commencement  of  the  suit  and  afterward.  It 
was  error  for  the  court  to  grant  the  nonsuit,  because  we 
cannot  go  into  the  question  of  the  contradiction  of  this  tes- 
timony. If  contradicted,  the  province  of  the  court  ends  and 
that  of  the  jury  begins. 

The  declarations  of  O'Brien  were  made  when  he  was  the 
agent  of  respondents  and  acting  within  the  scope  of  his 
authority.  They  should  have  been  admitted.  1  (Jreenl., 
§  113 ;  Story  on  Agency,  §§  134-137 ;  1  Phil,  on  Ev.  381 ; 
Ttialhimefr  v.  BrinTcerhoff^  4  Wend.  394. 

If  an  agent,  when  acting  within  the  scope  of  his  authority, 
perpetrates  a  fraud  or  wrong  on  another,  or  occasions  a  con- 
sequential injury,  the  principal  is  liable.  Story  on  Agency, 
§§  452,  453, 308 ;  2  Greenl.  on  Ev.,  §  68  ;  Foster  v.  Essex 
BanTc^  Yl  Mass.  479;  Williams  v.  Mitchell^  id.  98;  1 
Pars,  on  Cont.  73,74 ;  Jeffrey  v.  Bigelow^  13  Wend.  518 ; 
ScMeffelin  v.  Harvey^  6  Johns.  170. 

The  credibility  of  witnesses  is  with  the  jury.  The  court 
cannot  grant  a  nonsuit  because  it  thinks,  from  other  cir- 
cumstances in  the  case,  that  the  witness  did  not  tell  the 
truth.  Merritt  v.  Lyon^  3  Barb.  110.  A  conflict  of  evi- 
dence between  the  plaintiff's  witnesses  prevents  a  nonsuit. 

Chumasero  &  Chadwick  and  E.  W.  Toole,  for  re- 
spondents. 

Appellant  cannot  recover  in  this  action  unless  he  proves 
two  facts.  1.  Title  in  himself  or  the  right  to  the  immediate 
possession  at  the  time  of  the  institution  of  the  suit.  2.  That 
possession  was  unlawfully  withheld  by  respondents  at  that 
time.  The  appellant  failed  to  establish  either  proposition 
and  the  nonsuit  was  properly  granted. 

Appellant  failed  to  show  that  respondents  had  given 
O'Brien  authority  to  act  for  them  in  the  matters  sought  to 
be  proved.  The  agency  must  be  fully  established  before 
the  principal  is  liable  for  the  declarations  of  the  agent 
The  extent  of  an  agent's  power  is  a  question  of  law  for  the 
court  to  determine.    The  declarations  of  O'Brien  were  prop- 
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erly  exclnded.  Counsel  cited  the  following  cases  in  addi- 
tion to  those  of  appellant :  Garfield  v.  Knights  F.  W.  Co.^ 
14  Cal.  37  ;  Oerke  v.  Calif  ornia  N.  Co.,  9  id.  258. 

A  nonsuit  should  be  granted  if  the  court  could  not  sua* 
tain  a  verdict  on  the  testimony.     Stuart  v.  Simpson,  1 
•  Wend.  376 ;  Pratt  v.  Bully  13  Johns.  334 ;  Rmggold  v. 
Haven,  1  Cal.  116 ;  Ensminger  v.  Mclniire,  23  id.  693. 

Wade,  C.  J.  This  is  an  appeal  from  a  judgment  of  non- 
suit in  the  court  below,  and  the  question  herein  presented 
is  whether  or  not  the  nonsuit  was  properly  entered. 

The  action  is  a  suit  in  ejectment  to  recover  possession  of 
certain  mining  claims  in  Baker  district,  Confederate  gulch, 
in  the  county  of  Meagher,  embracing  three  hundred  and 
ninety  linear  feet  of  said  gulch. 

The  complaint  sets  up  title  in  the  plaintiff,  the  right  to 
immediate  possession,  and  the  possession  of  the  defendants 
at  the  commencement  of  the  suit.  The  answer  denies  the 
title  of  the  plaintiff,  denies  his  possession  and  the  right 
thereof,  and  denies  possession  of  defendants,  and  disclaims 
all  right,  title  and  possession  by  defendants  to  the  grounds 
in  dispute. 

The  case  was  argued  upon  the  hypothesis  that  the  plead- 
ings admitted  the  ownership  of  the  plaintiff,  but  such  is  not 
the  case.  The  amended  answer  denies  that  plaintiff  is  enti- 
tled to  the  possession,  and  avers  that  whatever  right  the 
plaintiff  had  in  the  ground  had  been  abandoned  and  for- 
feited by  him,  and  lost  under  and  by  virtue  of  the  usages 
and  customs  of  the  district  where  the  ground  was  situated, 
so  that  no  presumption  can  arise  upon  the  supposed  fact 
that  plaintiff  was  and  is  the  owner  of  the  ground.  By  the 
pleadings,  title  is  one  of  the  questions  in  issue  by  virtue  of 
the  averment  of  forfeiture. 

In  order  to  maintain  the  action  of  ejectment,  the  plaintiff 
must  prove,  first,  title  in  himself,  or  the  right  to  the  imme- 
diate possession  at  the  time  of  instituting  the  suit.  This 
right  must  exist  at  the  time  the  suit  is  brought.  A  right 
prior  or  subsequent  to  that  time  will  not  avail,  and  second, 
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he  must  prove  that  possession  was  unlawfully  withheld  by 
defendant  at  the  time.  A  failure  to  prove  either  of  these 
essential  elements  will  defeat  the  action  of  ejectment,  and 
if  there  is  no  proof  to  support  a  necessary  and  vital  aver- 
ment of  the  complaint,  a  nonsuit  would  be  properly  granted. 

It  seems  by  the  pleadings  and  proofs  in  this  case,  that  on 
the  9th  day  of  March,  1868,  the  plaintiff  was  the  owner  of 
and  in  the  possession  of  the  mining  ground  in  dispute,  and 
on  that  day  the  plaintiff,  and  defendants  King  and  GFillette, 
entered  into  a  contract  in  writing  concerning  said  ground, 
whereby  said  plaintiff  agreed  to  deliver  possession  of  the 
ground  to  said  defendants  for  the  purpose  of  having  the 
same  drained  and  the  gold  extracted  therefrom,  the  plaintiff 
to  receive  one-half  the  gold  so  extracted.  King  and  Gillette 
were  at  that  time  constructing  a  flume  for  mining  purposes, 
and  the  agreement  so  made  between  the  parties  was  to  be 
null  and  void  providing  said  flume  did  not  strike  bed-rock 
at  the  lower  end  of  said  ground,  and  it  was  further  agreed 
that  King  and  Gillette  should  represent  the  ground  until  the 
fulfillment  of  the  contract. 

In  pursuance  of  this  agreement,  King  and  Gillette  entered 
into  possession  of  said  ground  and  continued  to  construct 
their  flume  until  sometime  in  the  summer  of  1868,  they  had 
reached  the  lower  end  of  said  ground  with  the  flume,  and 
it  is  admitted  that.it  did  not  strike  bed-rock  at  that  point. 

Immediately  after  it  was  found  that  the  flume  failed  to 
strike  bed-rock  the  plaintiff  was  notified  of  the  fact,  for  we 
find  that  in  September,  1868,  he  made  arrangements  with 
one  Leonard  to  represent  the  ground,  the  contract  of  King 
and  Gillette  to  represent  it  having  expired  upon  the  failure 
to  reach  bed-rock,  and  they  having  ceased  to  represent  the 
ground  at  that  time.  It  further  appears  from  the  testimony 
that  for  a  month  or  two  after  King  and  Gillette  ceased  to 
represent  the  ground  by  reason  of  having  failed  to  strike 
bed-rock  with  their  fiume,  the  ground  was  unrepresented, 
and  thereby  became  subject  to  relocation  by  any  party  who 
desired  to  take  it  up  and  occupy  it.  This  failure  to  repre- 
sent the  ground,  the  testimony  shows,  forfeited  the  plain- 
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tiff's  right  to  it,  and  it  became  subject  to  relocation  like  any 
'  other  parcel  of  the  public  domain.  If  this  alleged  forfeiture 
was  caused  by  any  wrongful  act  of  King  and  Gillette,  un- 
doubtedly they  would  be  liable  in  damages  therefor,  but  we 
have  nothing  to  determine  now  as  to  that  question. 

It  further  appears  by  the  proof,  that  this  ground  being 
vacant  and  subject  to  relocation  and  entry,  was  taken  up 
and  located  by  Harwood,  Simms  and  Clarke  on  the  16th  of 
November,  1868,  and  was  subsequently  mined  and  worked 
out  by  them. 

The  ground  could  not  be  worked  except  through  the  flume 
of  defendants,  and  the  parties  who  relocated  the  ground 
purchased  the  right  to  work  two  hundred  and  twenty  feet 
thereof  through  this  flume  by  selling  to  King  and  Gillette, 
through  their  agent  O'Brien,  one  hundred  and  seventy  feet 
of  said  ground.  At  the  time  the  ground  was  relocated  by 
Harwood,  Simms  and  Clarke,  the  defendants  King,  Gillette 
and  O'Brien  had  no  interest  therein,  but  subsequently 
acquired  title  to  one  hundred  and  seventy  feet  from  the  relo- 
cators.  It  is  further  shown  that  the  plaintiff  was  on  the 
ground  and  worked  there  to  a  certain  extent  in  November, 
1868. 

Thus  far  the  proof  produced  by  plaintiff  tends  directly 
to  defeat  his  case,  and  to  show  that  he  had  neither  the  title 
or  the  right  to  the  possession  of  the  ground  in  controversy, 
but  plaintiff  testifies  in  his  own  behalf  and  says  that  de- 
fendants. King  and  Gillette,  and  others,  had  possession  of 
the  ground  at  the  time  the  suit  was  commenced,  and  for 
some  time  afterward,  and  upon  this  testimony  the  plaintiff 
rests  his  claim  that  the  judgment  of  nonsuit  should  be  re- 
versed. 

In  the  light  of  this  testimony  did  the  court  err  in  giving 
judgment  of  nonsuit  ? 

It  is  undoubtedly  true  that,  in  considering  the  correctness 
of  the  ruling  of  the  court  below  in  granting  a  nonsuit,  this 
court  will  consider  as  proven  every  fact  which  the  evidence 
tended  to  prove.  Cravens  v.  Dewey,  13  Cal.  42 ;  Pratt  v. 
TIaJI,  13  Johns.  335  ;  Borst  v.  Bv^h,  14  Cal.  82  ;  McKee  v. 
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Cfreen,  31  id.  418 ;  KeUey  v.  KeUey,  3  Barb.  419 ;  Dcm  v. 
Ooidd^  etc,,  Mi,  Co.,  31  Cal.  650;  Dero  v.  Cordez,  4  id.  117  ; 
Ldboc  V.  KarpUUy  4  N.  Y.  647. 

Looking  at  the  whole  evidence  produced  by  plaintiff, 
which  is  all  the  evidence  in  the  case,  what  does  it  tend  to 
prove?  The  weight  of  it  overwhelmingly  preponderates 
against  the  plaintiff.  It  tends  directly  to  show  that  the 
right  of  the  plaintiff  to  the  ground  in  question  had  been 
forfeited  ;  that  third  parties  had  acquired  the  title  thereto, 
and  by  virtue  of  the  title  so  acquired  had  mined  and  worked 
out  the  ground.  It  is  true  that  the  plaintiff  testifies  that 
the  defendants  had  possession  of  the  ground  at  the  time  of 
the  commencement  of  this  action ;  but  having,  by  his  own 
testimony,  shown  that  the  ground  had  been  forfeited,  and 
that  title  thereto  had  been  acquired  by  third  persons  long 
before  the  suit  was  commenced,  and  that  the  ground  had 
been  fully  worked  out,  such  testimony  is  like  swearing 
against  a  deed  or  a  record.  It  does  not  even  raise  a  pre- 
sumption ;  and  if  a  verdict  had  been  rendered  for  the  plain- 
tiff upon  the  testimony  produced  in  this  case,  the  court, 
undoubtedly,  would  have  been  compelled  to  set  it  aside 
upon  the  ground  that  there  was  no  substantial  evidence  to 
support  it.  But  it  is  not  necessary  to  determine  the  case 
upon  the  testimony  produced,  as  to  defendants  being  in 
possession.  It  will  be  remembered  that  the  plaintiff  must 
show  affirmatively  that  he  is  entitled  to  the  possession. 
There  is  no  affirmative  proof  of  the  kind,  but,  on  the  con- 
trary, the  proof  all  tends  to  show  that  third  parties  had 
acquired  the  title  and  the  right  to  the  possession,  and  that 
the  plaintiff  had  entirely  lost  his  right  to  the  possession. 
Instead  of  showing  title  and  the  right  of  possession  in  the 
plaintiff,  the  proof  tends  directly  to  show  that  right  in 
Harwood,  Simms  and  Clark. 

There  is  much  doubt  as  to  the  competency  of  the  proof 
by  which  this  alleged  forfeiture  was  proven.  The  local 
laws  of  the  district,  if  there  are  any,  upon  the  subject  of 
mining,  were  not  produced  and  proven  in  evidence,  neither 
were  the  customs,  usages  and  rules  of  the  district  shown. 
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but  the  plaintiff  prodaces  testimony  tending  to  show  that 
the  mining  ground  in  question  was  unrepresented  for  five 
or  six  weeks,  and  that  it  thereby  became  subject  to  reloca- 
tion ;  that  this  failure  to  represent  the  ground  forfeited 
the  right  of  plaintiff  therein,  as  well  as  that  of  the  defend- 
ants, if  they  had  any  right  thereto  ;  and  that  the  ground, 
being  subject  to  relocation,  was  taken  up  by  Harwood, 
Simms  and  Clarke.  This  proof  was  produced  by  plain- 
tiff. The  men  who  relocated  the  ground  worked  it  out  after 
selling  one  hundred  and  seventy  feet  to  King  and  Gillette, 
and  the  plaintiff  made  no  objection  thereto.  If  he  had  not 
forfeited  the  ground  he  could  have  enjoined  their  working 
it;  but  this  proof,  such  as  it  is,  being  called  out  by  the 
plaintiff,  and  being  against  his  interest,  we  are  inclined  to 
take  it  as  true,  and  to  say  therefrom  that  tlie  ground  be- 
came forfeited  and  subject  to  relocation  in  November,  1868. 
It  is  certain  by  the  proof  that  the  ground  was  relocated,  and 
was  worked  out  by  the  relocators  unmolested,  and  with  the 
knowledge  of  the  plaintiff,  and  that  he  never  asserted  any 
title  thereto  ;  and  these  facts  alone  raise  a  strong  presump- 
tion that  they  had  a  right,  by  the  laws  of  the  district,  to 
relocate  and  work  it,  and  we  believe  we  are  justified  by  the 
proof  in  saying  that  the  ground  was  abandoned  by  plain- 
tiff after  King  and  Gillette  ceased  to  represent  it. 

There  is  no  proof  whatever  that  the  plaintiff  was  entitled 
to  the  possession  of  the  ground  at  the  commencement  of 
the  suit.  The  only  proof  on  the  subject  is  the  bare  pre- 
sumption that,  because  the  plaintiff  was  owner  in  1868, 
therefore  he  was  entitled  to  the  possession  in  1870,  when 
the  suit  was  commenced.  This,  indeed,  is  a  violent  pre- 
sumption, when  taken  in  connection  with  plaintiff's  acts, 
in  permitting  the  ground  to  be  relocated  and  worked  by 
third  i)ersons,  with  his  knowledge  and  consent,  before  the 
action  was  brought. 

2.  Did  the  court  err  in  striking  out  the  declarations  of 
O'  Brien  ?    O'  Brien  was  agent  for  King  and  Gillette  in  super- 
intending their  fiume,  and  any  declarations  made  by  him, 
within  the  scope  of  his  authority,  would  bind  his  principals. 
Vol.  L— 61 
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The  extent  of  the  power  of  an  agent  to  bind  his  principal  is 
a  question  of  law  for  the  court. 

If  an  agent,  when  acting  within  the  scope  of  his  avihor- 
ity^  perpetrates  a  fraud  or  wrong  on  another,  or  occasions  a 
consequential  injury,  the  principal  is  liable.  Sto.  on  Agency, 
§§  452,  453,  308 ;  2  Greenl.,  §  68 ;  Foster  v.  Essex,  17  Mass. 
479-507 ;  Williams  v.  Mitchell,  id.  98 ;  Schieffelin  v.  Har- 
vey, 6  Johns.  170 ;  1  Pars,  on  Oont.  73,  74. 

But,  where  the  principal  is  thus  held  liable,  the  agent  must 
have  acted  strictly  within  the  scope  of  his  authority,  so  as 
to  make  the  agent's  acts  the  acts  of  the  principal,  and  courts 
will  not  tolerate  any  enlargement  of  this  liability,  but  it 
must  be  confined  to  acts  strictly  within  the  scope  of  the 
authority  conferred. 

O'Brien's  authority  was  the  authority  of  a  flume  super- 
intendent, and  any  of  his  acts  necessary  to  the  construction, 
repairing  or  superintending  the  flume,  would  bind  his  prin- 
cipal, but  the  acts  and  declarations  sought  to  be  introduced 
had  no  possible  connection  with  the  flume.  They  were 
entirely  foreign  to  his  authority  as  agent,  and  could  in  no 
manner  bind  his  principal,  and  were  properly  excluded. 

Jvdgmerd  affirmed. 

Murphy,  J.,  concurred.  • 

Knowles,  J.,  dissenting.  I  agree  to  that  part  of  the  de- 
cision striking  out  declarations  of  O'Brien,  but  think  there 
was  evidence  enough  to  have  warranted  the  jury  in  find- 
ing that  King  and  Gillette  were  in  possession  of  the  upper 
one  hundred  and  seventy  feet  of  the  ground  in  dispute,  and 
that  the  jury  might  have  found  against  them  for  that 
ground,  without  damages,  although  I  am  far  from  holding 
that  I  would  have  found  thus,  had  I  been  the  jury. 
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SiMONTON,  respondent,  v.  Kelly  et  al.,  appellants.  |  %  aSl 

Mbchanicb'  jaxs — trial — case  affirmed*  The  case  of  Mochon  y.  SuJUoan^  ante, 
p.  470,  deciding  that  a  suit  to  foreclose  a  mechanics*  lien  is  an  equitable 
action  and  must  be  tried  by  the  judge,  sitting  as  a  chancellor,  affirmed. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  CourUy. 

This  case  was  before  the  court  in  Angnst,  1871,  and  is 
reported  ante^  p.  363.  Wade,  J.,  rendered  a  decree  in  liEivor 
of  Simonton,  in  June,  1872,  and  Kelly  appealed. 

The  cause  came  on  regularly  for  trial  on  June  14,  1872, 
and  the  court.  Wade,  J.,  ordered  that  the  same  "be  tried 
in  accordance  with  the  rules  and  practices  established  in 
equity  cases,  and  that  the  same  be  regarded  as  an  equity 
cause,  and,  as  such,  tried  by  the  court."  To  all  of  which 
Kelly  excepted.  The  other  facts  appear  in  the  opinion  and 
the  first  report  of  the  case,  ante^  p.  363.  The  decree  of  the 
court  finds  the  facts  relating  to  the  contract  between  the 
parties  for  the  construction  of  a  certain  building;  that 
Simonton  performed  the  same ;  that  there  was  due  to  him 
from  Kelly  a'  certain  sum,  and  that  Simonton  had  acquired 
a  lien  on  the  building  for  the  payment  of  said  sum,  under 
the  statute  securing  liens  to  mechanics.  The  court  then 
ordered,  adjudged  and  decreed,  "that  the  claim  so  due  and 
owing  to  said  plaintiff,  to  wit,  the  sum  of  $1,211.25,  be  and 
the  same  is  hereby  declared  and  decreed  to  be  a  lien  upon 
the  said  premises  above,  herein  and  in  said  complaint  de- 
scribed. And  it  is  further  ordered,  adjudged  and  decreed, 
that  all  and  singular  the  said  premises  mentioned  and 
described  herein,  and  in  said  complaint,  or  so  much  thereof 
as  may  be  sufficient  to  raise  the  amount  due  the  plaintiff  for  . 
the  principal,  interest  and  costs  in  the  suit  and  expenses  of 
sale,  be  sold  at  public  auction  by  or  under  the  direction 
of  Bufus  E.  Arick,  Esq.,  one  of  the  masters  in  chancery  of 
this  court ;  that  said  sale  be  made  in  the  town  of  Helena,  in 
said  county ;  that  said  master  gave  public  notice  of  the  time 
and  place  of  such  sale,  according  to  the  course  and  practice 
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of  the  court,  and  the  law  relative  to  sales  of  real  estate  under 
execution,  and  that  the  plaintiflf  or  any  of  the  parties  to  this 
suit  may  become  the  purchaser  thereof  at  such  sale,  and 
that  the. said  master,  after  the  time  allowed  by  law  for  re- 
demption has  expired,  execute  a  deed  to  the  purchaser  or 
purchasers  of  said  premises ;  that  said  master,  out  of  the 
proceeds  of  such  sale,  retain  his  fees,  disbursements  and 
commissions  on  said  sale,  and  pay  to  the  plaintiflf,  or  his 
attorneys,  out  of  said  proceeds,  the  costs  in  this  suit,  taxed  at 
I  ,  and  the  sum  of  $1,211.26,  being  the  amount  due 

him  as  aforesaid,  with  interest  thereon  from  this  date,  at 
the  rate  of  ten  per  cent  per  annum,  or  so  much  thereof  as 
said  proceeds  will  pay  of  the  same."  The  decree  further 
ordered,  that  the  master  should  make  a  report  of  the  sale 
to  the  court ;  that  certain  parties  having  an  interest  in  the 
premises  be  barred  and  foreclosed  of  all  equity  of  redemp- 
tion therein ;  that  the  purchaser  be  let  into  the  possession 
of  the  premises  on  the  production  of  the  master's  deed, 
and  that  "if  the  moneys  arising  from  the  sale  shall  be  in- 
suflSlcient  to  pay  the  amount  so  found  due  to  the  plaintiflf, 
as  above  stated,  with  the  interest  and  costs  and  expenses  of 
sale  as  aforesaid,  .the  master  in  chancery  shall  specify  the 
amount  of  such  deficiency  and  balance  due  to  the  plaintiflf, 
in  his  return  of  said  sale ;  and  that,  on  the  coming  in  of  said 
return,  a  judgment  of  the  court  shall  be  docketed  for  such 
balance  against  the  defendants,  Henrietta  Kelly  and  John 
Kelly,  who  are  personally  liable  to  the  said  plaintiflf  for  the 
amount  of  such  deficiency,  and  judgment,  with  interest 
thereon,  at  the  rate  of  ten  per  cent  per  annum,  from  the  date 
of  last-mentioned  return  and  judgment,  and  that  the  plain- 
tiflf have  execution  therefor." 

B.  W.  Toole,  J.  J.  Williams  and  Shober  &  Lowt^y, 
for  appellant. 

The  court  erred  in  refusing  appellants  a  jury  trial.  Acts 
1865,  336,  §  12. 

The  court  erred  in  ordering  a  sale  of  the  property  first, 
and  a  judgment  for  any  deficiency  to  be  entered,  if  the  prop- 
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eity  failed  to  bring  the  amount  found  due.  Acts  1866,  836, 
§§  18,  19.  A  special  fieri  facids  must  issue  before  the 
property  is  sold.  If  no  other  property  can  be  found,  then 
the  property  against  which  the  lien  is  established  is  to  be 
sold. 

The  mechanics'  lien  law  is  strictly  a  statutory  proceeding, 
and  is  unknown  to  the  common  law  or  chancery.  The  pro- 
ceedings should  comply  with  the  statute.  Houck  on  liens, 
§§  17,  47,  58,  67,  69,  70,  71,  76. 

Chijmasebo  &  Chadwiok,  for  respondent. 
No  brief  on  file. 

Wabe,  C.  J.  This  was  an  action  to  foreclose  a  mechanics' 
lien,  tried  at  the  June  term  of  the  district  court  of  Lewis 
and  Clarke  county. 

The  defendant  made  a  motion  asking  that  the  cause  be 
tried  to  a  jury.  This  motion  was  overruled,  and  the  cause 
ordered  to  be  and  was  tried  before  the  court  sitting  as  a 
chancellor.    This  action  of  the  court  is  assigned  as  error. 

This  being  a  suit  to  foreclose  a  mechanics'  lien,  is  an 
equitable  action,  and  was  properly  tried  to  the  judge  sitting 
as  a  chancellor,  and  without  the  intervention  of  a  jury.  A 
jury  in  such  a  case  is  only  proper  when  asked  for  by  the 
court,  in  aid  of  its  conscience  upon  any  particular  question 
or  issue  in  the  case. 

This  case  involving  the  same  questions  as  those  decided 
at  this  term  in  the  case  of  Mochon  v.  BuUvoan^  reference  is 
here  made  to  that  decision. 

JudgmeTvt  affi/rmed. 
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MoMuLLEN,  respondent,  v.  Armstrong,  appellant 

"pRAuncE^dismistdl  of  appeal  ^motion  to  perfect  appeal.  A  motion  to  per- 
fect an  appeal  from  the  probate  to  the  district  court,  which  was  not  supported 
by  affidavits,  and  was  submitted  after  the  appeal  had  been  dismissed  and  a 
final  disposition  of  the  case  had  been  made,  was  properly  overruled  by  the 
court. 

PSAGTiOB  —  reaaona  of  court.  A  correct  decision  will  not  be  reversed,  although 
the  court  erred  in  its  reasons  for  making  the  same. 

Fbagtics —presumption  irh  favor  of  ruling  of  court  heioto.  If  the  record  does  not 
contain  the  facts,  this  court  will  presume  that  a  motion  to  dismiss  an  appeal 
was  properly  granted  by  the  court  below. 

Appeal  from  the  Third  XHstrictj  Lewis  and  ClarJce  County. 

McMtTLLEN  recovered  judgment  in  the  probate  court  of 
Choteau  county  against  Armstrong,  in  May,  1871.  Arm- 
strong appealed  to  the  district  court  of  Lewis  and  Clarke 
county,  to  which  Choteau  county  is  attached  for  judicial 
purposes.  The  court,  Wade,  J.,  dismissed  the  appeal  in 
November,  1871,  and  refused  to  allow  Armstrong  to  i)erfect 
his  appeal  on  the  following  ground:  "That  the  appeal 
could  not  be  perfected  because  the  record  showed  that  the 
probate  court  did  not  send  the  papers  in  the  case,  and  a 
transcript  of  the  docket  to  the  district  court,  within  ten  days 
after  the  notice  of  appeal  and  undertaking  on  appeal  was 
filed  in  the  said  court  of  probate ;  and  that  the  probate 
court  failing  in  this  duty,  the  right  of  appeal  was  lost." 
The  other  facts  are  stated  in  the  opinion. 

Q-.  GF.  Symes,  for  appellant. 

The  court  below  dismissed  the  appeal  because  the  probate 
judge  of  Choteau  county  did  not  comply  with  the  statute, 
and  send  the  papers  and  a  transcript  of  the  docket  to  the 
clerk  of  the  district  court.    Acts  1869,  69,  §  7. 

Appellant  did  all  that  the  law  required  of  him  in  the 
premises.  He  cannot  be  made  to  suffer  because  the  probate 
judge  did  not  perform  his  duty.  Little  v.  Smithy  4  Scam. 
400 ;  EwiTig  v.  Bailey^  id.  420  ;  Sherman  v.  RoJJberg^  9  Cal. 
17. 
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The  appeal  was  i)erfected  within  thirty  days  as  required 
by  law.  Api)ellant  would  ha^ve  been  entitled  to  a  writ  of 
mandate  to  compel  the  probate  judge  to  send  up  the  record, 
if  he  had  not  already  so  done.  People  y.  Harris ^  9  Gal.  571 ; 
Shermcm  v.  Bolberg^  id.  17. 

The  cross-motion  in  this  case  amounts  to  a  confession  that 
the  record  was  incomplete  in  certain  respects.  But  the 
court  held  that  the  failure  of  the  probate  judge  to  forward 
the  papers  on  appeal  was  a  defect  that  could  not  be  remedied. 

Shobeb  &  LowBY,  for  respondents. 

To  constitute  an  appeal,  three  things  are  necessary : 
1.  Filing  notice.  2.  Service  of  notice.  3.  Filing  the  un- 
dertaking. If  these  steps  are  not  taken  within  the  time 
limited  by  statute,  the  appeal  is  not  perfected,  and  the  court 
appealed  to  has  no  jurisdiction.  FravMin  v.  Retner^  8 
Cal.  340  ;  WhipUy  v.  MiUs^  9  id.  641 ;  Hdstings  v.  HaZlecky 
10  id.  31 ;  Voorhies'  Code,  667  d,  671  a. 

The  notice  is  to  the  respondent  or  his  agent.  The  law  re- 
quires a  copy  of  notice  to  be  served  upon  the  adverse  party 
or  his  attorney.  Acts  1869,  68,  §  3.  The  undertaking  must 
be  accompanied  by  the  aflSdavits  of  the  sureties  that  they 
are  residents  of  the  county,  householders,  etc.  Acts  1869, 
69,  §  6. 

The  transcript  of  the  probate  court  is  not  here.  Respond- 
ent rests  his  case  on  the  grounds  set  forth  in  the  motion  to 
dismiss  the  appeal.  The  cross-motion  of  appellant  was  un- 
authorized. Appellant  should  have  made  a  showing  by 
affidavit  if  he  wished  to  perfect  the  record.  The  cross- 
motion  was  filed  after  the  appeal  had  been  dismissed. 

MuBFHY,  J.  This  case  was  brought  to  the  district  court 
of  the  third  judicial  district  on  appeal  from  Choteau  county, 
and  was  there  heard  upon  the  motion  of  the  plaintiff  to  dis- 
miss the  appeal. 

The  motion  was  sustained  in  the  court  below,  and  the  ap- 
peal dismissed.  And  from  the  order  of  dismissal  and  judg- 
ment the  defendant  appealed  to  this  court. 
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From  the  bill  of  exceptions  it  appears  tliat,  on  the  hear- 
ing of  the  plaintiff's  motion  to  dismiss,  the  defendant  sug- 
gested to  the  court  that  he  conld  perfect  the  appeal  as  to 
the  defects  set  forth  and  pointed  out  in  said  motion ;  and, 
after  the  decision  upon  the  same  had  been  made,  on  the  fol- 
lowing morning,  did  move  the  court  for  leave  to  do  80, 
founding  his  motion  upon  affidavits  to  be  thereafter  filed. 

But  the  record  nowhere  shows  that  any  such  affidavits 
were  ever  filed,  or  that  any  showing  whatever  was  made  to 
sustain  said  motion,  and  the  court,  in  the  lawful  exercise  of 
its  acknowledged  discretion  in  the  premises,  refused  and 
disallowed  the  same,  as  it  had  the  undoubted  right  to  do 
under  the  circumstances  of  the  case. 

Upon  the  hypothesis  that  it  was  within  the  power  of  the 
court,  it  was,  at  most,  entirely  discretionary  with  it,  whether 
or  not  it  would  entertain  the  motion  at  all,  or  even  permit 
it  to  be  placed  on  file,  after  a  hearing  and  determination  of 
the  matter  in  issue. 

The  api)eal  had  been  dismissed,  a  judgment  for  costs 
entered,  the  i)arties  sent  out  of  court,  and  a  final  disposi- 
tion made,  not  only  of  the  matter  to  which  the  motion 
related,  but,  in  fact,  of  the  whole  case. 

The  motion  thus  coming  too  late,  and  utterly  unsupported 
at  that,  it  was  not  only  within  th^  province  of  the  court,  but 
its  unquestionable  duty  to  disregard  it. 

And  assuming  or  admitting  that  the  reasons  assigned  for, 
and  by  which  the  court  was  governed  in  making  its  ruling, 
are  erroneous,  yet  it  makes  no  difference  if  the  ruling  itself 
is  proper  and  correct. 

It  matters  not  by  what  process  or  method  of  reasoning, 
or  by  what  form  of  argument  or  manner  of  deduction, 
whether  true  or  fieillacious,  a  conclusion  is  arrived  at,  pro- 
vided the  conclusion  itself  is  right. 

And  the  mere  fact  of  a  just  and  correct  decision  being 
based  or  founded  upon  an  incorrect  or  false  theory,  will  be 
of  no  avail  to  imi)air  or  vitiate  the  validity  of  the  decision 
itself. 
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As  the  record  does  not  bring  up  the  transcript  from  the 
probate  court,  upon  the  incompleteness  and  insuflSlciency 
of  which  the  motion  to  dismiss  was  predicated,  we  have  no 
means  of  examining  the  grounds  of  said  motion,  and  are, 
in  the  absence  of  such,  bound  to  presume  the  action  of  the 
court  in  sustaining  it,  to  be  correct. 

Therefore,  the  order  and  judgment  below  are  affirmed. 

Jiidgmerd  affirmed. 


United  States,  respondent,  v.  196  Buffalo  Robes,  etc.,    i     489 

appellants.  ■■■■ 

Indians — Ucenae  to  trade  with — approval.  A  party  oannot  trade  with  Indians 
in  tlie  Indian  country  under  a  lioense  which  has  not  been  approved  by  the 
commissioner  of  Indian  affairs. 

Inpiakb—  license  to  trade  with,  not  tran^eraible,  A  license  to  trade  with  IndiUhs 
in  the  Indian  country  is  a  personal  privilege  to  the  person  therein  named, 
and  oannot  be  transferred  to  other  parties. 

Indian  coitntbt — settlements  of  white  men.  Evidence  that  there  are  settle- 
ments of  white  men  in  a  certain  section  of  Montana,  is  not  admissible  to 
prove  that  it  is  not  a  part  of  the  Indian  country. 

Montana  is  Indian  countby.  All  the  country  within  the  limits  of  Montana 
Territory  is  regarded  as  Indian  country,  under  the  laws  of  the  United  States 
regulating  trade  and  intercourse  with  Indian  tribes. 

Statutory  constbuotion— rcpcote  by  implication.  A  statute,  passed  subse- 
quently to  another  act  which  is  incompatible  with  its  provisions,  repeals  by 
implication  the  parts  of  the  first  act  that  are  Inconsistent  with  it. 

Statutoby  constbuction  — otigonic  act -—Indian  intercourse  cict^  rights  of 
settlers.  The  organic  act  creating  the  Territory  of  Montana  gave  permission 
to  people  to  come  to  the  Territory  and  briog  the  necessaries  and  comforts 
of  life,  and  thereby  repealed  that  part  of  the  law  of  the  United  States  which 
gives  agents  of  the  Indian  department  the  power  to  expel  persons  from  the 
Indian  country,  and  prevent  citizens  flx>m  bringing  within  the  Territory 
the  necessaries  of  life. 

Statutoby  construction — organic  act  —  Indian  license.  The  organic  act  does 
not  repeal  the  law  of  the  United  States  which  requires  persons  to  obtain  a 
license  to  trade  with  Indians  in  the  Indian  country. 

Statutoby  constbuction — treaty  udth  BlacJ^oot  tribe — Indian  country.  The 
fourth  article  of  the  treaty  made  in  1865  between  the  United  States  and  the 
Blackfoot  tribe  of  Indians  (11  U.  S.  Stat.  657),  makes  that  portion  of  Mon- 
tana in  which  Camp  Cook  Is  situated,  the  home  of  the  Blackfoot  nation,  and 
it  is  Indian  oountiy  in  the  fullest  acceptation  of  the  term. 

Vol.  L  — 62 
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Statutobt  oonstruotion  ~  organic  ad — rights  of  Indiana.  The  lint  seotion 
of  the  organio  act,  relating  to  the  rights  of  Indians  in  this  Territory,  protects 
the  rights  of  i>er8on  and  property,  which  Indian  tribes  have  acquired  under 
treaties  with  the  United  States. 

Statutory  oonstruction— treaty  toith  Blackfoot  tribe  ^Jurisdiction  c/  Terri- 
tory. White  persons  living  in  the  Indian  country  within  the  limits  of  Mon- 
tana are  subject  to  the  laws  of  this  Territory.  The  clause  in  the  treaty 
of  1856,  which  gives  the  Indians  of  the  Blackfoot  nation  the  exclusive  con- 
trol over  a  certain  region,  was  adopted  to  prevent  the  United  States  from 
interfering  with  the  customs  and  tribal  relations  of  that  nation. 

Statutoby  cx>ireTBUOTtON— or^^anic  <ict^  Indian  regulations.  In  the  proviso 
of  the  first  section  of  the  organic  act,  the  United  States  has  expressly  re- 
served the  right  to  make  regulations  respecting  the  Indians  within  this 
Territory. 

FoBUBiTiTRE  OF  GOODS  IN  INDIAN  COUNTRY — licetise.  Goods  wcre  legally 
seized  and  forfeited  under  the  laws  of  the  United  States,  which  were  traded 
for  in  the  Indian  countiy  in  Choteau  county,  Montana,  by  persons  without 
any  license  therefor  from  the  United  States. 

Appeal  from  the    Third   District,  Lewis  and   Clarke 

County. 

In  January,  1871,  Langler  and  Carson,  the  claimants  in 
this  action,  demurred  to  the  libel  of  information,  and  as- 
signed three  causes  therefor,  to  wit :  That  the  goods  were 
not  seized  in  an  Indian  country ;  that  the  goods  were  pur- 
phased  and  procured  in  a  regularly  organized  county,  sub- 
ject to  settlement  and  occupation  by  citizens  of  the  United 
States ;  .and  that  the  libel  did  not  state  facts  sufficient  to 
constitute  a  case  of  forfeiture.  This  demurrer  was  over- 
ruled by  the  court,  Warren,  J.,  and  claimants  excepted. 

The  cause  was  tried  in  March,  1871,  by  a  jury  that  re- 
turned a  verdict  for  the  United  States.  After  the  evidence 
for  the  respondent  had  been  introduced,  the  claimants  filed 
their  motion  for  a  nonsuit,  on  grounds  similar  to  those  as- 
signed in  the  demurrer.  The  court,  Warren,  J.,  over- 
ruled the  same,  and  claimants  excepted. 

During  the  trial  the  claimants  excepted  to  the  rulings  of 
the  court  in  refusing  to  allow  them  to  prove  the  contents  of 
a  certain  license  and  receipt;  and  also  that  the  country 
where  the  goods  were  traded  for  had  been  settled  for  several 
years  by  the  whites ;  that  it  was  in  Choteau  county,  Mon- 
tana; that  the  government  was  surveying  the  same  into 
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townships  and  sections ;  and  that  the  land  office  in  Helena 
was  receiving  filings  npon  the  same  from  settlers  in  Choteau 
county. 

Claimants  filed  their  motion  for  a  new  trial,  which  was 
overruled,  in  December,  1871,  by  the  court,  Wade,  J.,  and 
claimants  appealed.  The  attorneys  stipulated  that  the  case 
should  be  tried  on  its  merits  as  disclosed  by  the  transcript, 
and  waived  the  notice  of  appeal  and  undertaking.  The 
other  &cts  appear  in  the  opinion. 

Shobeb  &  LowBY,  and  E.  W.  Toole  and  W.  F.  San- 
BEBS,  for  appellants. 

The  court  erred  in  overruling  the  demurrer.  Courts  take 
judicial  notice  of  towns,  counties,  etc.  1  Greenl.  on  Bv., 
§  6 ;  Organic  Act,  §  1.  The  organic  act  opened  all  of  Montana 
Territory  to  settlement  by  citizens,  with  all  the  rights  inci- 
dent thereto.  Organic  Act,  §  6,  relating  to  legislative  power ; 
Acts  1865,  531,  §  8,  organizing  Choteau  county. 

The  information  shows  that  Choteau  county  is  not  Indian 
country.  If  Choteau  county  is  Indian  country,  then  Helena 
is,  and  the  property  of  its  citizens  is  liable  to  confiscation. 
Such  a  doctrine  is  repugnant  to  justice  and  law. 

The  claimants  had  procured  a  license  to  trade,  and  the 
Indian  agent,  Beed,  permitted  them  to  trade  under  it.  1 
Brightly's  Dig.  427,  §§  52-54.  Claimants  acted  in  good 
faith  under  the  permit  of  the  superintendent  of  Indians. 
Forfeitures  are  odious  in  law.  Persons  acting  in  good  faith, 
like  claimants,  should  not  sufiTer  becausei  officials  authorized 
them  to  do  what  they  did. 

The  evidence  as  to  the  surveys  and  settlement  of  the 
country,  in  which  the  goods  were  traded  for,  was  compe- 
tent. Would  land  be  Indian  country  after  a  person  had 
entered  a  quarter  section  in  Choteau  county  and  procured 
the  government  title  thereto  ?  The  law  on  which  respond- 
ent relies  is  not  applicable  to  this  case.  It  relates  to  an 
Indian  reservation,  or  a  country  that  is  strictly  Indian,  in 
which  settlements  by  whites  are  prohibited  by  law.  3  Kent's 
Com.,  Lecture  51. 
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If  Chotean  county  is  Indian  country,  within  the  meaning 
of  the  act  regulating  intercourse  between  the  Indians  and 
whites,  courts,  merchants  and  citizens  are  all  trespassers. 
Spirituous  liquors  cannot  be  introduced  into  the  Indian 
country  except  through  the  military  department. 

C.  Hedges,  United  States  Attorney,  for  respondent. 

The  information  alleges  that  the  acts  complained  of  were 
committed  in  the  Indian  country  in  Choteau  county.  The 
name  6f  the  county  was  added  for  local  description.  County 
lines  were  established  by  the  legislature,  lie  organic  act 
expressly  reserves  the  rights  of  Indians.  Organic  Act,  §  1. 
It  is  conceded  that  this  place,  where  the  goods  were  traded 
for,  is  under  the  control  of  the  Blackfoot  nation.  The 
treaty  with  that  tribe  has  never  been  extinguished.  The 
legislature  of  Montana  cannot  act  in  the  premises.  See 
Treaty,  11  U.  S.  Stats.  667.  Indian  country  is  defined  in  1 
Brightly'sDig.427,  §61. 

The  court  properly  refused  to  allow  claimants  to  prove 
the  contents  of  a  license.  The  license  relied  on  was  not 
valid.  It  had  never  been  approved  by  the  commissioner  of 
Indian  affairs.  Regulations  War  Department,  Nov.  9, 1847, 
§  7.    The  proof  of  its  contents  was  immaterial. 

The  evidence  relating  to  United  States  surveys  and  pre- 
emptions in  Choteau  county  was  properly  excluded.  It 
could  only  go  to  the  extent  of  showing  that  the  government 
had  acted  inconsistently  with  treaty  stipulations.  The  force 
of  such  evidence  cannot  be  extended  beyond  the  point  of 
immediate  inconsistency.  Such  evidence,  to  have  any  value, 
must  show  that  the  locality,  where  trading  was  proved  to 
have  been  done,  had  been  surveyed  and  thrown  open  to 
pre-emption. 

The  claimants  should  have  proved  that  they  had  a  valid 
license  to  trade  with  Indians.    In  this  they  failed. 

Kkowles,  J.  The  facts  appearing  in  the  record  are  that 
the  claimants,  Carson  and  Langler,  traded  for  one  hundred 
and  ninety-six  buffalo  robes,  one  elk  robe,  two  beaver  skins, 
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one  kit  beaver,  fonr  wolf  skins,  and  one  buffalo  cow  skin, 
dressed  for  lodge,  at  or  near  a  place  known  as  Camp  Cook, 
within  the  bonnds  of  Choteau  county,  Montana  Territory. 
That  T.  C.  Powers  made  application  for  a  license  to  trade 
with  the  Crow  Indians,  near  Camp  Cook,  of  Gren*  Sully, 
the  Indian  superintendent  for  the  Territory,  for  himself  and 
McKnight.  The  license  was  made  out  by  Sully,  but  it 
does  not  appear  that  it  was  ever  approved  by  the  Indian 
commissioner  at  Washington.  It  was  sent  to  Parker,  who 
then  occupied  that  position,  and  by  him  returned  to  Viall, 
the  present  superintendent  of  Indian  affairs,  and  by  him 
lost.  In  this  application  Langler  was  named  as  a  trader  at 
Camp  Cook.  It  also  appears  that  McKnight  had  a  license 
to  trade  with  the  Crow  Indians  at  or  near  Camp  Cook,  but 
it  does  not  appear  that  in  this  transaction  Carson  or  Langler 
were  acting  for  him  or  had  any  connection  with  his  license. 
Powers  testified  as  follows  :  "  They  (Carson  and  Langler) 
procured  the  goods  from  me  that  they  traded  for  the  goods 
described  in  the  information.  They  were  general  Indian 
goods ;  no  whisky.  They  were  to  pay  me  in  furs  for  the 
goods  they  purchased  of  me,  and  were  bringing  them  to  me 
at  the  time  they  were  seized." 

The  attempt  to  prove  the  contents  of  a  license  to  Powers 
and  McKnight  was  properly  refused.  First.  For  the  reason 
that  a  license  is  of  no  validity  to  trade  with  Indians  without 
the  approval  of  the  Indian  commissioner.  See  4  Stats,  at 
Large,  735,  §  2,  and  Regulations  of  War  Department,  Nov. 
9,  1847. 

Second.  Because  a  license  to  Powers  and  McKnight,  al- 
though Langler  may  have  been  named  therein  as  a  trader, 
would  not  have  been  a  sufficient  warrant  for  Carson  and 
Langler  to  trade  with  Indians  in  their  own  right,  as  it  clearly 
appears  from  the  evidence  of  Powers  they  did.  Powers 
and  McKnight  could  not  give  them  authority  to  trade  under 
their  license.  A  license  gives  a  personal  privilege  to  those 
named  therein  to  trade,  and  the  privilege  cannot  be  trans- 
ferred to  others.  It  does  not  appear,  however,  that  there 
was  any  attempt  to  do  any  thing  of  this  kind. 
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For  the  same  reason  as  the  last  named,  the  court  properly 
exclnded  the  license  to  McKnight.  It  was  not  pretended 
that  Carson  and  Langler  traded  under  it  for  McKnight, 
but  for  themselves,  and  they  could  have  received  no  author- 
ity to  trade  under  it  for  themselves.  Neither  does  it  appear 
that  Carson  or  Langler  were  named  in  it  as  traders.  The 
court  properly  excluded  the  evidence  of  the  settlement  of 
white  men  in  the  region  of  country  where  the  trading  took 
place.  The  question  of  whether  there  were  one  or  thirty 
other  white  men  between  Benton  and  Camp  Cook  would 
not  determine  the  point  as  to  whether  it  was  an  Indian 
country  or  not. 

The  claimants,  then,  were  trading  with  the  Crow  Indians, 
at  or  near  Camp  Cook,  and  purchased  the  articles  seized 
from  them,  and  had  no  license  or  authority  to  trade  with 
Indians  from  the  proper  department  of  the  government,  as 
required  by  law,  if  the  country  where  the  trading  took  place 
was  Indian  country. 

If  the  place  where  the  trading  occurred  was  Indian  coun- 
try, then  the  goods  were  liable  to  seizure.  If  it  was  not, 
then  they  were  not.  This,  then,  is  the  question  to  be  de- 
termined —  was  Camp  Cook  in  what  is  known  in  law  as  the 
Indian  country  % 

Section  1  of  an  act  to  regulate  trade  and  intercourse  with 
Indian  tribes,  and  to  preserve  peace  on  the  frontiers,  reads 
thus: 

''  That  all  that  part  of  the  United  States  west  of  the  Mis- 
sissippi, and  not  within  the  States  of  Missouri  and  Louisana 
or  the  Territory  of  Arkansas,  and  also  that  part  of  the 
United  States  east  of  the  Mississippi  river,  and  not  within 
any  State  to  which  the  Indian  title  has  not  been  extin- 
guished for  the  purposes  of  this  act,  be  taken  and  deemed 
to  be  the  Indian  country."     4  U.  S.  Stat,  at  Large,  736,  §  1. 

All  the  country  embraced  within  the  limits  of  Montana 
Territory,  according  to  the  provisions  of  this  act,  for  the 
purposes  of  Indian  intercourse,  must  be  claased  as  Indian 
country.  It  is  claimed  by  the  appellants  that  the  organic 
act  of  Montana  repealed  this  law  as  far  as  this  Territory 
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is  concerned.  It  does  not  do  so  in  express  tenils ;  it  must 
do  so  by  implication  if  at  all.  The  law  does  not  favor  a 
repeal  of  a  statute  by  implication.  A  subsequent  statute 
to  have  this  eflfect  on  a  previous  one  must  be  wholly  incon- 
sistent and  incompatible  with  it.  It  cannot  be  possible  that 
both  statutes  should  stand  without  a  palpable  conflict  be- 
tween them.  If  one  statute  is  thus  inconsistent  with  an- 
other, then  it  repeals  it  by  implication.  If  one  statute  con- 
flicts with  a  portion  of  another  so  as  to  exhibit  an  inconsist- 
ency, then  the  inconsistent  portion  of  the  previous  statute 
cannot  stand,  and  is  said  to  be  repealed  by  implication. 
When  two  statutes  conflict,  the  subsequent  repeals  the  for- 
mer by  implication  only  so  far  as  it  conflicts  therewith. 

How,  then,  does  the  organic  act  of  this  Territory  create 
such  a  conflict  in  the  Indian  intercourse  act  as  to  render  them 
so  inconsistent  and  contradictory  that  they  both  cannot 
stand,  or  that  that  portion  of  the  Indian  intercourse  act 
which  requires  persons  trading  with  Indians  to  procure  a 
license  must  be  considered  as  repealed.  It  may  be  true  that 
the  creation  of  a  territorial  government  by  that  organic  act 
virtually  gave  permission  to  people  to  come  here  and  live ; 
and  if  persons  have  permission  to  come  to  this  Territory 
and  live,  they  must  have,  as  a  necessary  result,  the  right  to 
bring  here  the  necessaries  and  comforts  of  life.  Hence,  that 
portion  of  the  Indian  intercourse  act  which  gives  power  to 
the  agents  of  the  Indian  department  to  expel  persons  from 
the  Indian  country,  and  to  prevent  citizens  or  others  from 
bringing  here  the  necessaries  or  comforts  of  life,  must  be 
repealed.  But  I  can  see  no  conflict  between  these  rights 
claimed  under  the  organic  act  and  the  requirements  of  the 
government,  that  those  who  trade  with  Indians  must  have  a 
license  therefor.  It  is  not  at  all  necessary  to  the  comfort 
or  happiness,  much  less  the  existence  of  the  people  of  this 
Territory,  that  they  should  have  the  right  to  trade  with 
Indians  without  license.  They  can  enjoy  about  all  of  the 
rights  of  the  citizens  of  other  communities  without  this 
right,  and  hence  I  am  unable  to  see  how  our  organic  act  so 
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conflicts  with  that  law  requiring  the  Indian  trader  to  pro- 
cure a  license. 

It  is  very  probable,  however,  that  the  portion  of  country 
where  Camp  Cook  is  situated  is  Indian  country,  in  the  fuUest 
acceptation  of  the  term.  In  1865  the  government  of  the 
United  States,  through  its  commissioners,  A.  Cummings  and 
Isaac  I.  Stephens,  made  a  treaty  with  the  Blackfoot  and  a 
number  of  other  tribes.  Article  4  of  that  treaty  reads  as 
follows : 

"The  parties  to  this  treaty  agree  and  consent  that  the 
tract  of  country  lying  within  lines  drawn  from  the  Hell 
Grate  or  Medicine  Rock  Passes,  in  an  easterly  direction,  to 
the  nearest  source  of  the  Muscle  Shell  river ;  thence  down 
said  river  to  its  mouth ;  thence  down  the  channel  of  the 
Missouri  river  to  the  mouth  of  Milk  river ;  thence  due  north 
to  the  forty-ninth  parallel ;  thence  due  west  on  said  parallel 
to  the  main  range  of  the  Rocky  Mountains ;  and  thence 
southerly  along  said  mountains  to  the  place  of  beginning, 
shall  be  the  territory  of  the  Blackfoot  nation,  over  which 
said  nation  shall  exercise  exclusive  control,  excepting  as 
otherwise  provided  in  this  treaty."  See  11  U.  S.  Stat,  at 
Large,  667,  §  4.     Camp  Cook  is  within  the  limits  described. 

I  am  unaware  that  this  treaty  has  ever  been  abrogated  or 
annulled  by  the  United  States.  Certainly  our  organic  act 
does  not  purport  to. 

This  is  a  portion  of  section  1  of  our  organic  act : 

"That  nothing  in  this  act  contained  shall  be  construed  to 
impair  the  rights  of  person  or  property  now  pertaining  to 
the  Indians  in  said  Territory,  so  long  as  such  rights  shall 
remain  unextinguished  by  treaty  between  the  United  States 
and  such  Indians,  or  to  include  any  territory  which,  by 
treaty  with  any  Indian  tribes,  is  not,  without  the  consent  of 
said  tribes,  to  be  included  within  the  territorial  limits  or 
jurisdiction  of  any  State  or  Territory,  but  shall  be  excepted 
out  of  the  boundaries  and  constitute  no  part  of  the  Terri- 
tory of  Montana,  until  said  Indians  shall  signify  their  assent 
to  the  president  of  the  United  States  to  be  included  within 
said  Territory,  or  to  affect  the  authority  of  the  United 
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States  to  make  regulations  respecting  such  Indians,  their 
lands,  property,  or  other  rights,  by  treaty,  law,  or  other- 
wise, which  it  would  have  been  competent  for  the  govern- 
ment to  make  if  this  act  had  never  passed." 

Much  may  be  included  under  the  two  heads,  rights  of 
person  and  rights  of  property.  And  I  think  we  may  safely 
say,  that  the  right  stipulated  in  this  article  of  the  treaty 
above  referred  to,  which  sets  apart  a  particular  described 
country,  and  provides  that  it  shall  be  considered  that  of 
the  Blackfoot  nation,  over  which  they  shall  exercise  exclu- 
sive control,  gives  to  them  a  right  which  this  proviso  in  our 
organic  act  was  intended  to  protect  By  that  treaty  the 
United  States  government  makes  that  region  of  country  the 
home  of  the  Blackfoot  nation  ;  the  place  where  they  have 
the  right  to  live  and  pursue  their  avocations ;  a  region  to 
which  the  United  States,  by  a  long-continued  policy  in 
treating  with  Indian>  tribes,  recognizes  that  the  Blackfoot 
nation  have  some  right,  and  which  must  be  extinguished  by 
treaty.  The  article  seventh  of  the  treaty  of  Cummings  and 
Stevens,  above  referred  to,  provides  that  white  men  may  pass 
through  and  live  in  this  country.  We  are  not  aware  thatj 
by  any  treaty  with  the  Blackfoot  nation,  this  region  of 
country  was  to  be  excluded  out  of  any  State  or  Territory ; 
hence  we  infer  that  it  must  be  considered  as  within  the 
limits  of  Montana  Territory.  The  whites,  then,  who  live  in 
this  region  are  subject  to  the  laws  of  this  Territory ;  they 
are  within  its  jurisdiction. 

This  may  seem  to  be  inconsistent  with  the  terms  of  that 
treaty,  which  gives  to  the  Blackfoot  nation  the  right  to  exer- 
cise exclusive  control  over  that  region,  except  as  otherwise 
provided  therein. 

It  is  not  to  be  presumed,  however,  that  the  United  States 
intended  to  give  to  that  people  the  right  to  force  white  men, 
who  might  live  within  the  borders  of  their  country,  or  who 
were  passing  through  the  same,  to  comply  with  and  adopt 
their  customs  and  tribal  regulations.  The  United  States 
have  always  claimed  the  right  to  make  those  who  were  liv- 
ing in  the  Indian  country  amenable  to  its  laws. 
Vol.  1—63. 
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The  only  thing  that  was  intended  then,  by  this  clause  in 
that  treaty  giving  them  the  exclusive  control  over  that 
region,  was  to  exclude  the  right  of  the  United  States  to 
interfere  therein  with  the  customs  and  tribal  relations  of 
that  nation.  It  may  be  said,  then,  that  this  region  of  country 
is  that  of  the  Blackfoot  nation  —  an  Indian  tribe ;  and,  if 
there  is  any  such  thing  as  an  Indian  country  in  the  United 
States,  it  must  be  classed  as  such. 

There  is  another  clause  in  the  proviso  in  our  organic  act 
above  referred  to,  that  requires  notice.  It  is  that  clause 
which  provides  that  nothing  in  the  act  shall  be  so  construed 
as  to  aflfect  the  authority  of  the  government  of  the  United 
States  to  make  regulations  respecting  such  Indians,  their 
lands,  property,  or  other  rights,  by  treaty,  law,  or  otherwise, 
which  it  would  have  been  competent  for  the  government  to 
make  if  this  act  had  never  passed. 

Here  is  a  direct  reservation  of  the  right  to  make  regula- 
tions respecting  the  Indians  within  this  Territory.  The 
reason  why  one  statute  is  said  to  repeal  another,  by  impli- 
cation, is,  because  it  is  held  that  the  legislative  body  that 
enacted  the  subsequent  statute  must  so  have  intended  to  do. 
Here,  any  intention  of  congress  to  annul  the  laws  upon  the 
subject  of  Indian  intercourse  is  especially  controverted,  by 
a  reservation  of  the  right  to  the  general  government  to 
regulate  it. 

Camp  Cook,  then,  I  consider  for  the  purposes  of  Indian 
intercourse  with  the  whites,  is  Indian  country.  These  goods 
were  traded  for  in  an  Indian  country,  by  persons  who  had  no 
license  to  trade  with  them,  and,  hence,  were  properly  seized. 

Judgment  of  the  court  below  is  affirmed  with  costs. 

JvdgmeTit  affhtmed. 
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Davis,  appellant,  v.  Hendrie,  respondent.  i  m 


Statutort  oonstbuotion — act  prescHbing  rate  of  interest.  Under  the  second 
and  third  sections  of  the  **  Act  to  prescribe  the  rate  of  interest/'  the  legis- 
lature has  given  the  parties  to  promissory  notes  the  power  to  fix  the  rate 
of  Interest  that  may  be  collected,  after  the  maturity  of  the  note,  as 
stipulated  damages. 

STATtrroBY  coNSTBUcrroN— <nterMi  on  contracta.  The  second  section  of  the 
act  relating  to  interest  fixes  the  rate  of  interest  on  contracts  that  are  due, 
where  there  is  no  agreement  as  to  the  rate  thereof,  and  does  not  aifect  con- 
tracts that  are  to  become  due. 

Statuts — agreement    A  statute  cannot  be  varied  by  the  agreement  of  iMuties. 

Pbomibsob Y  NOTE  —  interest  c^r  maturity — damages — penalty.  A  promissory 
note,  in  which  the  maker  agrees  to  pay  **  interest  after  maturity,  at  the 
rate  of  four  per  cent  per  month  until  paid,"  is  an  agreement  between  the 
parties  to  liquidate  the  damages  for  a  breach  of  the  contract.  This  interest 
is  not  fixed  as  a  penalty  for  the  breach  of  the  contract,  and  the  agreement 
will  be  enforced  by  the  courts. 

Appeal  from  the  TJiird  District^  Lewis  and  OlarJce  County. 

Judgment  was  rendered  in  December,  1871,  by  Wade,  J. 
The  facts  appear  in  the  opinion. 

E.  W.  Toole,  for  appellant. 

The  Montana  statute  leaves  the  rate  of  interest  on  written 
obligations  to  be  regulated  by  the  parties.  Acts  1865,  535 ; 
2  Sto.  on  Cont.  1028. 

The  parties  to  the  note  sued  on  contract,  especially  and 
exclusively,  for  interest  after  maturity.  Is  this  good  ?  Hand 
V.  Armstrong^  18  Iowa,  324 ;  Imcas  v.  Pickle^  20  id.  490 ; 
Payne  v.  Clarke  23  Mo.  259 ;  Bobinson  v.  Kinney^  2  Kan. 
184 ;  Searle  v.  Adams^  3  id.  515 ;  McLane  v.  AhraTOS^  2 
Nev.  199 ;  Kohler  v.  Smithy  2  Cal.  697 ;  LudwicJc  v.  Euntz- 
ingeVy  5  Watts  &  Serg.  60. 

Shobeb  &  LowEY,  for  respondents. 

The  contract  for  interest  ceases  with  the  maturity  of  the 
note.  An  agreement  to  pay  interest  after  maturity  is  with- 
out consideration.  The  measure  of  damages  on  promissory 
notes  after  maturity  ia  the  legal  rate  of  interest,  ten  per 
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cent  per  annnm.     Acts   1865,  535;    Talcott  v.  Mastorij 
3  Minn.  344 ;  Brewster  v.  Wakefield,  22  How.  (U.  S.)  118. 

KirowLES,  J.  The  plaintiff  bronglit  an  action  to  fore- 
close a  mortgage  executed  to  secure  the  payment  of  a 
promissory  note  for  the  sum  of  $1,725.  A  copy  of  the  note 
is  not  set  forth  in  the  record.  Its  substance  is,  however, 
presented  in  plaintiff's  complaint.  From  this  we  find  that 
the  defendants  promised  to  pay  the  above  sum  in  six  months, 
with  interest  after  maturity  at  the  rate  of  four  per  cent  per 
month. 

The  court  below  held  that  an  agreement  for  interest  was 
invalid  and  void  on  contracts  due,  and  refused  to  allow  the 
same.  To  this  ruling  the  plaintiff  excepted,  a^iid  appealed 
to  this  court,  assigning  this  ruling  as  error. 

The  question  presented  for  determination  in  this  case  is 
the  validity  of  a  contract  for  interest  on  a  sum  of  money 
after  the  same  becomes  due.  Section  2  of  our  statute  upon 
the  subject  of  interest,  reads  as  follows :  *'  Creditors  shall 
be  allowed  to  collect  and  receive  interest,  when  there  is  no 
agreement  as  to  the  rate  thereof,  at  the  rate  of  ten  per  cent 
per  annum  after  they  become  due  on  any  bond,  bill,  promis- 
sory note,  or  other  instrument  in  writing."  See  I^ws  of 
1864,  535. 

Section  3  of  the  same  act  reads  thus :  "  The  parties  to 
any  bond,  bill,  promissory  note,  or  other  instrument  of 
writing,  may  stipulate  therein  the  payment  of  a  greater  or 
higher  rate  of  interest  than  ten  per  cent  per  annum,  and 
any  such  stipulation  contained  in  any  such  instrument  of 
writing  may  be  enforced  in  any  court  of  law  or  equity  of 
competent  jurisdiction  in  this  Territory.' '  See  Laws  of 
1864,  535. 

It  will  be  seen  by  the  section  first  referred  to,  that  the  law 
only  allows  interest  in  this  Territory  on  a  promissory  note 
after  the  same  has  become  due,  in  the  absence  of  any  agree- 
ment between  the  parties  upon  that  subject. 

The  second  section  referred  to  provides,  that  the  parties 
to  a  promissory  note  may  agree  for  the  payment  of  a  greater 
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rate  of  interest  thereon  than  ten  per  cent.  Taking  these  two 
sections  together  and  the  conclusion  is  inevitable  that  the 
legislative  assembly  intended  to  give  parties  to  promissory 
notes,  and  other  instruments  of  writing,  the  power  to  agree 
upon  the  amount  of  interest  that  might  be  collected  by  way 
of  stipulated  damages  after  the  maturity  of  the  contract, 
and  I  can  see  no  reason  why  a  different  rule  should  be  estab- 
lished in  a  case  where  the  legislative  assembly  enacts  what 
shall  be  the  interest  collected  by  way  of  damages,  and  where 
it  authorizes  the  parties  to  make  a  stipulation  as  to  what 
interest  will  be  proper  as  such  damages.  Interest  allowed 
by  law  on  contracts  due  is  treated  and  considered  as  dam- 
ages for  a  breach  of  the  same  over  and  above  the  amount 
actually  due.  When  the  legislature,  however,  fails  to  enact 
what  shall  be  the  legal  damages  for  a  breach  of  a  contract, 
over  and  above  the  demand  due,  there  is  no  good  reason 
why  the  parties  may  not  agree  as  to  what  shall  be  proper 
damages,  and  if  I  have  not  given  a  wrong  interpretation  to 
section  3  above  referred  to,  the  statute  gives  them  this 
authority.  The  rule  claimed  by  the  respondents  makes  that 
section  read,  *'that  parties  to  any  bond,  bill,  promissory 
note,  or  other  instrument  of  writing,  may  stipulate  therein 
the  payment  before  the  same  becomes  due  for  a  greater  rate 
of  interest  than  ten  per  cent  per  annum,  but  after  they 
become  due  no  stipulation  of  the  kind  can  be  made."  And 
section  2  must  be  so  construed  as  to  leave  out  the  clause 
when  there  is  no  agreement  as  to  the  rate  thereof,  and  be 
read  as  follows :  "  Creditors  shall  be  allowed  to  collect  and 
receive  interest  at  the  rate  of  ten  per  cent  per  annum  after 
they  become  due  on  any  bond,  promissory  note,  or  other 
instrument  in  writing."  For,  if  parties  cannot  agree  to  any 
rate  of  interest  after  such  an  instrument  becomes  due,  the 
clause  "  where  there  is  no  agreement  as  to  the  rate  thereof," 
can  have  nothing  to  do  with  an  instrument  in  writing  due ; 
and  yet  the  whole  section  has  reference  to  interest  on  con- 
tracts due  and  not  to  those  to  become  due. 

It  is  claimed  by  the  respondent  that  any  agreement  for 
interest  on  money  after  the  sum  becomes  due  is  invalid, 
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and,  in  support  of  this,  we  are  cited  to  the  case  of  Talcott 
V.  Marston^  3  Minn.  344.  The  court  in  that  case  uses  the 
following  language : 

"The  promisor  agrees  to  pay  five  per  cent  per  month 
after  due  till  paid.  If  this  can  be  construed  as  a  contract 
it  is  certainly  not  the  same  in  kind  as  that  embraced  in  the 
first  part  of  the  note.  There  is,  in  fact,  no  consideration  for 
it.  There  is  no  time  limited  for  the  expiration  of  the  con- 
tract. It  is  claimed  that  the  parties  have  agreed  to  pay  five 
per  cent  for  such  length  of  time  as  the  payee  may  choose  to 
forbear.  But  the  fact  that  the  parties  have  agreed  in  writ- 
ing that  the  money  should  be  paid  at  a  day  certain,  ex- 
cludes the  idea  that  there  could  have  been  another  under- 
standing different  from  that  expressed.  This  five  per  cent 
cannot  be  claimed  as  interest,  for  interest  is  the  sum  paid 
for  the  use,  or,  as  is  sometimes  expressed,  for  the  forbear- 
ance of  money.  In  this  case  there  is  no  agreement  that  the 
maker  shall  have  the  use  of  the  money,  or  that  the  payee 
will  forbear  in  collecting  the  money  after  six  months.  The 
last  clause  of  the  note  is  not,  in  terms,  but  in  substance  and 
effect,  an  attempt  of  the  parties  to  liquidate  the  damages  for 
a  breach  of  the  contract.  This  the  law  does  not  permit 
them  to  do.  The  reasoning  upon  which  this  rule  of  law 
has  been  established  is  entirely  unsatisfactory  to  my  mind, 
and  I  think  an  agreement  of  parties,  deliberately  entered 
into  and  fully  understood,  to  liquidate  the  damages  on 
breach  of  contract  to  pay  inoney,  ought  to  be  enforced  as 
much  as  any  other  contract.  But  the  rule  has  long  since 
been  settled  otherwise,  both  in  England  and  this  country, 
and  the  question  is  not  open  for  discussion.  And  whether 
the  five  per  cent  clause'be  regarded  as  a  penalty  or  liquidated 
damages  the  result  is  the  same." 

I  have  quoted  this  decision  at  such  length  because  it  is 
the  one  most  in  point  cited  by  respondents,  and  it  is  the  one 
upon  which  the  decision  of  the  court  below  was  evidently 
based.  We  have  not  the  Minnesota  statute  upon  interest 
before  us,  and  hence  cannot  tell  to  what  extent  it  corre- 
sponds with  that  of  this  Territory.    If  the  statute  of  that 
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State  fixes  the  rate  of  interest  on  all  moneys  due,  then  there 
was  nothing  left  for  agreement,  and  I  fully  indorse  that 
opinion ;  for  parties  by  agreement  cannot  vary  the  law.  K 
the  statute  of  Minnesota  on  this  subject  is  the  same  as  ours, 
and  the  rate  of  interest  on  money  due  is  fixed  by  law  only 
in  the  absence  of  any  agreement  then  I  wholly  dis- 
sent from  the  conclusion  arrived  at  therein.  The  con- 
tract in  this  case  was  for  four  per  cent  per  month  after 
the  note  became  due.  This  was  in  effect  and  substance  an 
agreement  between  the  parties  to  liquidate  the  damages  for 
a  breach  of  the  contract.  Interest  is  often  treated  as 
damages.  When  the  law  gives  interest  on  money  due,  it  is 
not  in  consideration  of  any  forbearance  by  the  payee,  but 
as  damages.  Now,  we.hold  that  the  rule  laid  down  in  the 
decision  above  referred  to,  that  parties  cannot  agree  and 
liquidate  damages  for  a  breach  of  a  contract,  is  not  correct 
In  Sedgwick,  on  the  measure  of  damages^  we  find  the  fol- 
lowing : 

''  It  is  competent  for  parties  entering  upon  an  agreement 
to  avoid  all  future  questions  as  to  the  amount  of  damages 
which  may  result  from  the  violation  of  the  contract,  and  to 
agree  upon  a  definite  sum  as  that  which  shall  be  paid  to  the 
party  who  alleges  and  establishes  the  violation  of  the  agree- 
ment. In  this  case  the  damages  so  fixed  are  termed  liqui- 
dated, stipulated  or  stated  damages."  The  author,  in  that 
work,  discusses  this  question  of  liquidated  damages,  and 
refers  to  many  cases  both  in  England  and  America  where 
contracts,  fixing  a  sum  as  stipulated  or  liquidated  damages, 
have  been  sustained,  and  holding  that  the  courts  wiU  enforce 
such  a  contract  when  it  is  not  in  the  nature  of  a  penalty. 
We  do  not  believe  that  the  interest  agreed  upon  by  the 
parties  in  the  note  under  consideration,  can,  by  any  fair 
construction,  be  considered  as  a  penalty.  The  rate  of  inter- 
est agreed  upon  was  not  in  excess  of  the  amount  paid  on 
very  many  contracts  executed  at  the  time  of  this  one  in  this 
Territory.  The  agreement  has  none  of  the  earmarks  of  a 
penalty.    A  note  in  Sedgwick,  on  the  measure  of  damages, 
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in  relation  to  the  decisions  of  the  courts  of  Minnesota,  re- 
ferred to  by  respondents,  holds  this  language. 

^'  But  these  rulings  seem  practically  to  conflict  with  the  en- 
larged policy  of  the  statute,  and  perhaps  also  tend  to  discour- 
age that  good  faith  in  dealing  which  it  should  be  the  sedulous 
endeavor  of  the  jurisprudence  to  promote.  They  allow  the 
debtor  by  a  breach  of  his  contract  to  obtain  for  a  time  the 
use  of  his  creditor's  money,  at  a  rate  less  than  he  agreed  to 
pay,  and  one  which  it  may  be  far  less  than  it  could  be  had 
for  in  the  market,  and  which  no  degree  of  good  faith  would 
have  enabled  him  to  obtain. '^ 

As  we  have  said,  however,  we  have  no  contest  with  the  Min- 
nesota decisions  upon  this  point,  if  their  statute  fixes  the  rate 
of  interest  on  money  due  and  does  not  leave  same  open  to 
contract.  The  case  of  Brewster  v.  Wakefteldy  22  How.  (U.  S.) 
118,  cited  by  respondents,  is  not  in  point.  In  that  case  no 
agreement  for  the  payment  of  interest  after  the  note  became 
due  was  made,  and  the  court  held  that  in  the  absence  of  an 
agreement  between  the  parties  as  to  interest  after  the  matu- 
rity of  the  note,  only  legal  interest  could  be  collected. 

In  the  case  of  McLane  v.  Ahrarrhs  et  al.^  2  Nev.  204,  the 
court  says : 

"As  in  the  absence  of  express  provisions  it  could  not  be 
presumed  that  the  promise  of  a  party  extends  beyond  the 
limit  of  the  written  contract  for  payment,  the  statutes  exist- 
ing in  all  the  States  give  the  party  a  remedy  which  other- 
wise he  probably  would  not  have,  by  allowing  him  to  recover 
legal  interest  on  his  debt  from  the  time  of  its  maturity  until 
it  is  collected,  as  damages  for  the  breach  of  contract.  But 
it  will  not  be  denied  that  when  not  prohibited  by  usury 
laws,  an  agreement  between  parties  fixing  a  higher  rate  of 
interest  or  damage  after  maturity  would  be  enforced." 

The  statute  upon  the  subject  of  interest  in  Nevada  upon 
this  point  is  the  same  as  that  of  this  Territory. 

In  conclusion,  we  would  add  there  is  no  doubt  that  the 
law  allows  parties  to  fix  the  damages  that  may  be  sustained 
for  the  breach  of  a  contract.  The  only  question  to  be  deter- 
mined by  courts  is,  whether  or  not  the  parties  have  fixed 
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the  same  by  agreement.  Where  interest  is  allowed  by  law 
on  contracts  due,  and  where  the  court  awards  interest  for 
the  breach  of  a  contract,  this  interest  is  given  as  damages. 

When  the  law  does  not  fix  the  rate  of  interest  on  contracts 
due,  or  specially  provides,  as  I  hold  the  statute  of  this  Ter- 
ritory does,  that  parties  may  agree  as  to  the  rate  of  interest, 
this  interest  agreed  upon  is  treated  as  damages ;  and,  if  it 
is  not  fixed  as  a  penalty  for  the  breach  of  the  contract,  but 
as  a  just  compensation  therefor,  the  courts  should  enforce 
it.  The  contract  for  interest  in  this  case  cannot  be  treated 
as  a  penalty ;  the  parties  did  not  so  understand  it  them- 
selves; no  fair  interpretation  of  the  contract  can  discover 
any  such  understanding.  If  the  interest  agreed  upon  is  to 
be  regarded  as  a  penalty,  then  the  court  below  erred  in  fix- 
ing the  damages  for  the  breach  at  the  legal  rate  of  interest, 
because  the  statute  fixes  the  interest  only  in  the  absence  of 
agreement ;  and  in  this  case  there  was  an  agreement,  and 
the  question  should  have  been  determined  on  the  testimony 
as  to  what  were  the  actual  damages,  and  the  plaintiff  might 
have  recovered  any  amount  he  could  have  proved,  not 
exceeding  the  four  per  cent  per  month  stipulated  for.  This, 
however,  I  hold,  was  not  fixed  as  a  penalty. 

For  these  reasons  the  judgment  of  the  court  below  is 
reversed  and  the  cause  remanded. 

JudgmeTvt  reversed. 

Murphy,  J.  I  concur  in  the  conclusions  arrived  at  in 
the  above  opinion. 

Wade,  C.  J.,  dissenting.  The  note  sued  upon  in  this  case 
is  a  promise  to  pay  a  certain  sum  of  money  in  six  months 
after  date,  and  then  follow  these  words,  ''together  with 
interest  after  maturity,  at  the  rate  of  four  per  cent  per 
month  until  paid,"  and  by  virtue  of  the  fcfregoing  words 
the  plaintiff  seeks  to  recover  four  per  cent  per  month  upon 
the  principal  of  the  note,  from  and  after  its  maturity  to  the 
time  of  tlie  rendition  of  tlie  judgment.  I  do  not  under- 
stand that  he  claims  this  as  liquidated  damages  for  breach 
of  contract,  or  as  a  penalty  for ;  if  any  such  claim  was 
Vol.  I.— 64 
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made,  it  should  be  properly  plead,  but  he  claims  it  as 
interest,  under  and  by  virtue  of  the  statute  of  the  Territory 
authorizing  parties  to  contract  for  a  higher  rate  of  interest 
than  ten  per  cent  per  annum. 

It  is  true  enough  that  our  statute  authorizes  and  legalizes 
any  rate  of  interest  the  parties  shall  mutually  agree  upon, 
but,  if  a  party  recovers  five  times  the  amount  of  interest 
that  the  legislature  thought  just  and  reasonable,  he  must  do 
so  by  virtue  of  a  contract,  clear,  explicit,  certain,  definite 
and  positive,  and  upon  the  construction  of  which  there  can 
be  no  doubt.  If  a  party  so  victimizes  himself  by  his  prom- 
ise, he  must  do  so  in  unmistakable  terms.  No  doubtful 
construction  can  be  given  in  favor  of  a  contract  of  this 
grasping,  unconscionable  character.  Courts  cannot  supply 
defects  or  deficiencies  in  an  agreement  of  this  character ; 
they  will  not  exhaust  their  ingenuity  to  find  a  consideration 
for  such  an  agreement.  The  party  must  stand  or  fall  by  the 
words  of  his  bond,  for  there  is  no  equity  in  his  cause  to 
supply  defects. 

The  simple  inquiry  presented  by  this  record  is  this.  Do 
the  words  above  set  forth  constitute  a  contract  with  all  its 
elements  and  parts,  and  such  a  contract  as  can  be  enforced  i 
By  virtue  of  these  words  did  the  maker  of  the  note  agree  to 
pay  interest  for  a  single  moment  after  the  note  became  due, 
and  did  the  payee  agree  to  forbear  and  waive  his  right  to 
collect  the  money  an  instant  after  the  maturity  of  the  note  1 
We  say  there  was  no  agreement  to  delay,  and,  so  far  from 
that,  there  was  an  express  written  agreement  to  the  contrary. 
Can  it  be  said  the  note  is  to  run  for  an  indefinite  time,  simply 
at  the  will  of  one  of  the  parties  against  the  wishes  of  the 
other,  and  in  consideration  thereof  the  four  per  cent  per 
month  is  to  be  paid  ?  This  could  not  have  been  contem- 
plated by  the  parties,  for  the  express  and  direct  promise  is 
to  pay  at  the  end  of  six  months,  and  when  that  time  arrived 
payment  could  have  been  enforced  at  once,  notwithstanding 
the  pretended  agreement  as  to  interest,  thus  showing  tliat 
there  could  have  been  no  valid  agreement  that  the  note  was 
to  run  for  an  indefinite  period  after  its  maturity.    The  fact 
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that  the  time  of  payment  was  fixed  in  writing  in  the  note, 
precludes  the  idea  that  there  could  have  been  a  parol  verbal 
agreement  to  extend  the  time ;  and  the  only  agreement  to 
extend  the  time  must  be  found  in  the  words  above  set  forth, 
which  say  nothing  about  further  time  and  make  no  intima- 
tion of  delay  in  collecting  the  note. 

Then,  in  the  absence  of  any  agreement  upon  the  subject, 
if  the  note  is  to  run  after  its  maturity  at  four  per  cent  per 
month,  how  long  is  it  to  run  i  There  is  no  contract  on  this 
subject.  The  minds  of  the  parties  have  not  met  and  mutually 
consented  to  any  thing  upon  this  point ;  on  the  contrary, 
they  fix  a  definite  certain  time  when  the  note  shall  be  paid, 
and  when  that  time  arrives  payment  can  be  enforced  at  once. 
The  maker  says  I  will  pay  this  note  at  the  end  of  six  months, 
and  the  payee  says  you  can  have  the  money  for  just  that 
time  and  no  longer.  This  is  the  contract  of  the  parties, 
simple,  definite  and  certain,  and  we  are  asked  to  extend  this 
six  months'  contract  over  a  period  of  more  than  two  years, 
when  such  a  thing  was  not  dreamed  of  by  either  of  the 
parties,  and  the  court  is  called  upon  to  make  a  contract  for 
the  parties  where  they  have  failed  to  make  it  themselves  and 
to  which  they  are  utter  strangers. 

Then  how  long  shall  the  note  run  after  its  maturity  i  If 
the  court  is  to  make  a  contract  for  the  parties  upon  this  sub- 
ject, it  may  fix  any  arbitrary  time  in  the  future.  The  parties 
have  said  the  money  shall  be  paid  in  six  months,  and  if  there 
is  delay  an  instant  beyond  that  time,  it  is  wholly  at  the  will 
and  pleasure  of  either  party  without  the  consent  of  the 
other.  This  does  not  make  a  contract.  This  would  author- 
ize one  party  to  make  a  contract  for  himself  and  another 
without  the  other's  consent.  There  is  no  mutuality  in  such 
a  contract  and  no  consideration  for  it,  and  to  galvanize  these 
words  as  to  interest  into  a  contract,  the  court  must  say 
that  for  a  sufficient  consideration  the  parties  expressly  agreed 
that  the  note  should  run  after  its  maturity  for  an  indefinite 
period,  depending  upon  the  will  of  either  party,  when  in 
truth  such  an  agreement  is  a  direct  contradiction  of  the 
written  terms  of  the  note. 
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This  money  is  sought  to  be  collected  as  interest.  What  is 
interest  ?  It  is  money  paid  for  the  forbearance  of  money. 
Here  there  is  no  agreement  to  forbear  longer  than  six  months. 
At  the  end  of  that  time  the  contract  ceases.  The  parties 
promise  with  express  reference  to  this  time,  and  there  is  no 
contract  to  extend  the  time.  If  there  is  no  agreement  to  for- 
bear longer  than  six  months,  then  the  party  can  only  recover 
statutory  interest  after  that  time.  These  words  as  to  in- 
terest do  not  continue  the  written  contract,  and  they  furnish 
no  protection  as  to  one  of  the  parties  and  no  guarantee  as  to* 
the  other.  They  do  not  change,  vary  or  modify  the  absolute 
contract  of  the  parties,  and  are  not  an  agreement  in  and  of 
themselves. 

The  evident  design  of  this  language  was  to  terrify  the 
maker  of  the  note  into  a  performance  of  his  contract  by 
threatening  him  with  pains  and  penalties  if  he  failed,  but 
pains  and  penalties  are  not  enforced  in  this  manner.  K  the 
party  failed  to  comply  with  his  contract,  the  plaintiff  had 
his  remedy.  He  could  have  collected  his  money  at  the 
maturity  of  the  note,  and  if  he  failed  to  do  so  it  is  his  own 
fault  and  his  own  neglect. 

This  four  per  cent  per  naonth  after  maturity  cannot  be 
claimed  as  liquidated  damages,  for  the  reason  that  the  words 
set  forth  do  not  make  a  contract,  and  for  the  further  reason 
that  liquidated  damages  are  a  certain  fixed  and  definite  sum, 
while  four  per  x?ent  per  month  for  an  indefinite  period,  de- 
pending upon  the  will  or  caprice  of  one  of  two  parties,  is 
about  as  uncertain  as  any  thing  imaginable. 

For  these  reasons  we  think  interest  on  the  note  should  be 
computed  at  ten  per  cent  per  annum  after  its  maturity.  And 
for  these  reasons  I  am  unable  to  agree  with  the  majority  of 
the  court  upon  the  question  in  this  case. 
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BuLLAED,  respondent,  v.  Gilette,  appellant. 

PiJBAJ>iNO— /oiZure  to  deny  complaint  The  material  allegations  of  the  oom- 
plaint  are  admitted  if  the  answer  does  not  deny  them. 

Undertaking  on  appeal  —  liability  ofauretiea  —  defense  to  action.  If  the  sure- 
ties in  a  written  undertaking  on  appeal  agree  to  pay  a  judgment  that  has 
been  rendered  in  the  district  court,  if  the  same  should  be  affirmed  by  the 
supreme  court  of  the  Territory,  an  action  can  be  brought  against  one  of  the 
sureties  when  the  judgment  has  been  so  affirmed;  and  in  this  action,  the 
facts  that  an  appeal  has  been  properly  taken  from  the  supreme  court  of  the 
Territory  to  the  supreme  court  of  the  United  States,  and  that  proceedings 
have  been  legally  stayed  on  the  judgment,  do  not  constitute  a  defense. 

'Bjaii6J>Y— undertaking— judgmenL  A  creditor  can  pursue  one  or  both  of  his 
remedies  by  a  suit  on  the  undertaking  or  an  execution  on  the  judgment. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 

In  March,  1872,  the  court.  Wade,  J.,  entered  judgment 
for  BuUard  on  the  pleadings.  The  facts  appear  in  the 
opinion. 

Chumasero  &  Chadwick,  for  appellant. 

No  action  could  be  commenced  on  the  undertaking  on 
appeal  from  the  district  court  to  the  supreme  court,  until 
the  appeal  from  the  supreme  court  of  the  Territory  to  the 
supreme  court  of  the  United  States  had. been  finally  deter- 
mined, and  a  mandate  had  been  transmitted  from  the  su- 
preme court  of  the  United  States  to  the  supreme  court  of 
the  Territory. 

The  motion  for  judgment  was  made  on  the  pleadings,  and 
thereby  concedes  the  facts  in  the  complaint  and  answer  to 
be  true.  It  is  admitted  that  a  supersedeas  was  granted  and 
all  proceedings  on  the  judgment  were  stayed  until  the  su- 
preme court  of  the  United  States  determined  the  appeal,  and 
that  no  mandate  was  ever  sent  to  the  supreme  court  of  the 
Territory.  Respondent  had  no  right  to  bring  his  action  on 
the  undertaking  sued  on.  Appellant  is  thereby  deprived 
of  the  remedy  of  appeal  given  by  the  organic  act  and  the 
judiciary  act  of  1789.  Organic  Act,  §  9  ;  1  Brightly' s  Dig. 
257,  258  ;  Judiciary  Act,  §§  2,  3. 
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If  respondent  can  proceed  on  the  undertaking,  how  does 
the  supersedeas  protect  appellant  i  If  the  respondent  col- 
lects the  money,  and  the  judgment  is  reversed  by  the  su- 
preme court  of  the  United  States,  what  is  the  remedy  of 
appellant  t  If  respondent  has  removed  or  is  insolvent^ 
appellant  would  be  remediless.    This  cannot  be  the  law. 

The  New  York  cases  referred  to  by  respondent  are  not 
applicable.  The  New  York  Code  providing  for  appeals  is 
different  from  the  judiciary  act  of  1789. 

No  decision  can  be  found  that  will  support  the  judgment 
in  this  case. 

W.  P.  Sanders,  for  respondent. 

The  undertaking  sued  on  is  an  agreement  to  pay  money 
on  the  happening  of  a  specified  contingency.  It  is  a  bond 
with  a  condition.  If  the  contingency  has  happened,  the 
agreement  to  pay  has  become  absolute. 

The  answer  denies  nothing  in  the  complaint,  and  confesses 
all.  Appellant  admits  that  the  judgment  is  in  full  force, 
unreversed. 

A  further  appeal  is  no  defense.  The  liability  of  appel- 
lant is  on  his  bond,  which  is  the  measure  of  his  liability. 
It  does  not  stipulate  that  he  shall  not  pay  if  there  is  a 
further  appeal.  TJie  answer  does  not  allege  that  the  appeal 
was  yet  pending  or  the  judgment  reversed.  CaZdweU  v. 
OanSjpost^  670. 

The  remedies  on  bond  and  judgment  are  independent. 
Many  v.  SizeTj  6  Gray,  141. 

Murphy,  J.  This  is  an  action  brought  by  the  plaintiff,  as 
trustee  of  an  express  trust,  against  the  defendant,  as  one 
of  the  sureties  on  an  undertaking  on  appeal,  for  the  recov- 
ery of  the  balance  due  on  a  judgment  rendered  by  the  dis- 
trict court  of  the  third  judicial  district,  in  the  case  of 
Charles  W.  Marden  v.  Oeorge  Plaisted  and  JR.  R.  WJieelocJc. 

From  that  judgment  the  defendants  took  an  appeal  to  the 
supreme  court  of  the  Territory,  for  which  the  defendant  in 
this  action  executed  the  undertaking  sued  upon. 
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On  the  hearing  in  the  appellate  court,  at  the  December 
term,  1868,  the  judgment  below  was  affirmed,  and  a  further 
appeal  taken  to  the  supreme  court  of  the  United  States. 

In  January  last  the  present  suit  on  the  undertaking  was 
instituted,  and  in  March  last  the  case  was  heard  upon 
plaintiff's  motion  for  judgment  upon  the  pleadings,  on  the 
ground  that  the  answer  set  up  no  defense  to  the  cause  of 
action,  the  motion  sustained  and  judgment  rendered  accord- 
ingly in  favor  of  plaintiff  for  $4,326.16,  to  which  defendant 
excepted  and  has  appealed  to  this  court.  And  the  only  ques- 
tion for  our  consideration  is,  whether  or  not  the  answer  is 
a  valid  defense. 

The  complaint,  among  other  things,  alleges  the  execution, 
delivery  and  filing  of  said  undertaking,  "wherein  and 
whereby  the  said  Gilette  and  Nowlan,  for  the  consideration 
aforesaid,  did  severally  undertake  and  promise  and  acknowl- 
edge themselves  severally  bound  in  the  sum  of  $6,600,  that 
if  the  said  judgment  of  said  district  court  so  appealed  from, 
or  any  part  thereof,  should  be  affirmed,  the  said  Plaisted 
and  Wheelock  should  pay  the  amount  directed  to  be  paid 
thereby,  or  the  part  of  such  amount  as  to  which  the  same 
should  be  affirmed,  if  affirmed  only  in  part,  and  all  dam- 
ages and  costs  which  should  be  awarded  against  said  appel- 
lants upon  the  appeal." 

And  it  also  alleges  the  affirmance  of  the  judgment  of  the 
court  below  by  the  appellate  court,  at  the  December  term, 
1868,  and  that  the  same  "yet  remains  of  record  in  said 
court,  in  full  force,  unreversed  and  wholly  unsatisfied," 
except  as  to  the  amount  of  $679,  collected  by  execution  and 
credited  upon  it. 

And  it  further  alleges  the  sale,  assignment  and  transfer  in 
writing,  by  said  Harden,  of  "the  judgment  aforesaid,  with 
his  interest  in  the  undertaking  aforesaid,  and  all  moneys 
due  or  to  become  due  thereon,"  to  one  Hill,  from  him  to  one 
Charles  W.  Harden  and  wife,  and  from  them  to  the  plain- 
tiff, expressly  in  trust,  to  secure  an  indebtedness  from  them 
to  one  Woolfolk,  and  the  acceptance  and  holding  of  said 
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last-named  assignment  by  said  plaintiff  in  trust  as  afore- 
said. 

The  answei"  does  not  deny  these  allegations,  but  sets  up 
in  defense  the  following  facts,  to  wit  : 

1.  The  appeal  of  Plaisted  and  Wheelock  from  the  judg- 
ment of  the  supreme  court  of  the  Territory  to  the  supreme 
court  of  the  United  States. 

2.  The  execution  of  a  proper  bond  on  said  appeal. 

3.  The  stay  of  proceedings  on  said  judgment,  and  the 
granting  of  a  supersedeas  by  the  first  appellate  court. 

4.  The  issuance  of  no  mandate  or  remittitur  from  the  last 
to  the  first  appellate  court,  nor  from  that  to  the  said  district 
court. 

6.  The  remaining  of  said  judgment  in  this  court,  stayed 
by  the  order  of  the  court,  by  the  bond  on  appeal  and  by 
the  supersedeas,  and  the  want  of  jurisdiction  of  said  district 
court. 

Now,  do  these  facts  constitute  a  sufficient  defense  or  bar 
to  the  action  i 

As  will  appear  from  what  has  already  been  shown,  the 
answer,  by  failing  to  deny,  under  our  system  of  pleading, 
for  the  purposes  of  the  action,  thereby  admits  all  the  mate- 
rial allegations  of  the  complaint,  and  upon  which  the  cause 
of  action  is  founded,  but  seeks  to  avoid  or  destroy  their  legal 
effect  by  interposing  and  setting  up  another  and  different 
state  of  facts. 

It  purports  to  be  a  confession  and  avoidance,  or  in  the 
nature  of  such,  yet,  while  it  confesses  every  thing  necessary 
to  a  recovery,  does  it  in  fact  avoid  any  thing  ? 

Notwithstanding  the  averment  of  appeal  to  the  supreme 
court  of  the  United  States,  it  admits  the  judgment,  for  the 
payment  of  which  the  undertaking  was  entered  into,  to  be 
still  "  in  full  force  and  unreversed." 

And,  although  it  avers  that  no  mandate  or  remittitur  has 
been  issued  to  the  courts  below,  yet,  it  fails  to  allege  that 
said  appeal  is  still  pending,  or  that  the  case  has  been 
reversed. 

If  a  further  appeal  is  a  defense  at  all,  it  must  be  a  com- 
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plete  defense,  and  every  fact  necessary  to  make  it  such  mnst 
be  averred. 

But  can  it  be  a  sufficient  defense  in  this  case)  The 
defendant  must  stand  or  fall  by  this  bond  he  has  volun- 
tarily executed. 

The  obligation  to  pay  grows  out  of  the  term  of  the  under- 
taking itself,  and  it  alone  must  be  the  measure  of  the  defend- 
ant's  liability. 

It  is  nowhere  agreed,  that  in  case  of  a  farther  appeal,  he 
shall  not  pay,  nor  does  it  show,  or  can  it  be  inferred,  that 
any  such  thing  was  ever  contemplated,  or  if  so,  was  in  any 
way  intended  to  affect  the  obligation. 

From  an  examination  of  the  undertaking,  as  recited  by  the 
complaint,  it  is  found  to  be  an  express  agreement  to  pay 
money  on  the  happening  of  a  particular  event  therein 
specified. 

The  obligation  depends  upon  a  certain  contingency,  and 
must  be  interpreted  by  the  same  rules  of  law  as  govern  the 
construction  of  a  bond  with  a  condition  affixed. 

The  condition  here  is  to  pay,  if  the  judgment  below  should 
be  affirmed  above. 

The  judgment  was  affirmed,  the  payment  has  not  been 
made,  and  the  condition  is  broken. 

The  contingency  no  longer  exists,  the  event  upon  which 
it  depended  has  transpired,  and  the  failure  to  perform  the 
stipulation  is  a  breach  of  the  contract. 

Therefore,  the  liability  of  the  defendant  has  attached,  and 
the  agreement  to  pay  has  become  absolute. 

And  as  the  right  of  action  on  a  bond  or  undertaking,  and 

an  execution  on  the  judgment  are  independent  remedies, 

and  the  one  is  not  a  substitution  for  the  other,  and  the 

creditor  may  pursue  either  or  both  at  his  election  (6  Gray, 

141),  this  action  was  properly  commenced,  and  the  court 

had  jurisdiction  of  the  case. 

Jvdgmeni  affirToed. 

Vol  L— 65 
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Parks,  appellant,  v.  Babkley,  respondent. 

PiiSADnro— /oroible  triiry— answer— issue,  of  ttUe.  In  an  action  of  forcible 
entiy  and  unlawful  detainer,  an  allegation  in  the  answer  that  the  defendant 
was  in  the  actual  possession  of  land  and  entitled  to  such  possession,  does 
not  raise  the  issue  of  title. 

Pleading  —  concZttston  of  lava.  The  averment  in  an  answer,  that  a  party  is  en- 
titled to  the  possession  of  land,  is  a  conclusion  of  law. 

Title  to  land  —  prior  appropriation.  The  first  appropriator  of  land  in  this 
Territory  acquires  a  title  to  the  same,  which  is  valid  against  all  persons  ex- 
cept the  United  States  and  its  grantees. 

Plbadino —/orciUe  entry— title— gist  of  action.  In  the  action  of  forcible  en- 
try and  unlawful  detainer,  the  question  of  title  is  an  immaterial  issue ;  and 
the  gist  of  the  action  is  the  actual  possession  of  the  premises  by  the  plain- 
tiff, and  his  forcible  ejection  from  the  same  by  the  defendant. 

Appeal  from  the  First  District^  J^erson  County. 

In  May,  1872,  the  court,  Murphy,  J.,  dismissed  this 
action,  and  Parks  appealed.  The  facts  are  stated  in  the 
opinion. 

G.  G.  Symes  and  A.  G.  P.  George,  for  appellant. 

The  court  erred  in  dismissing  this  action.  The  pleadings 
do  not  raise  the  question  of  title.  The  complaint  is  in  the 
usual  and  proper  form.    2  Estee's  PL  620. 

The  question  of  title  cannot  arise  in  a  forcible  entry  and 
detainer  case.  The  object  of  the  law  is  to  prevent  the  dis- 
turbance of  the  peace  by  the  forcible  assertion  of  a  private 
right.  The  proof  of  title  does  not  affect  the  case.  Mc- 
Cauley  v.  Weller,  12  Cal.  524 ;  MitcTieU  v.  Davis,  23  id. 
381 ;  S.  C,  20  id.  45.  The  fact  of  possession,  and  not  the 
right  of  possession,  is  the  issue  to  be  tried. 

The  averment  of  title  in  this  case  may  be  treated  as  sur- 
plusage, and  a  denial  thereof  raises  no  material  issue.  More 
V.  Del  Valley  28  Cal.  170.  If  the  plaintiff  relies  on  a  forci- 
ble entry,  the  defendant  will  not  be  permitted  to  introduce 
evidence  of  title  to  the  premises.  Thompson  v.  Smith,  28 
Cal.  532. 

The  question  of  title  is  not  raised  by  the  pleadings  in 
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this  case.  If  a  party  appears,  answers  and  tries  his  case  in 
the  justices'  court,  and  makes  no  motion  to  dismiss  the 
case,  he  cannot  make  such  a  motion  for  the  first  time  in  the 
district  court 

Shobeb  &  LowBY,  R.  H.  Williams  and  E.  W.  Toole, 
for  respondent. 

The  pleadings  put  in  issue  the  possessory  title.  A  justice 
of  the  peace  cannot  inquire  into  this  title.     Organic  Act, 

§9. 

This  is  not  an  action  of  forcible  entry  and  detainer.  No 
demand  for  restitution  is  made.  There  is  no  allegation  that 
respondent  is  in  possession  of  the  premises.  The  complaint 
asks  damages  for  destroying  a  foundation  of  appellant.  It 
is  trespass.    2  Bish.  on  Grim.  Law,  421. 

If  appellant  claims  damages  for  the  destruction  of  a  build- 
ing, he  must  show  the  amount  of  his  interest  in  the  building. 
2Estee'sPl.  409,  §10. 

The  owner  of  land  can  use  such  force  as  is  necessary  to 
prevent  a  person  from  acquiring  possession.  People  v. 
Payne,  8  Cal.  341 ;  McCarty  v.  FremorU,  23  id.  196 ;  Hoag 
V.  Pierce,  28  id.  188. 

When  the  title  to  land  is  involved,  the  justice  must  certify 
it  up.  Dickson  v.  McQuire,  9  Cal.  46 ;  Oullen  v.  Lang- 
ridge,  17  id.  67 ;  Henderson  v.  Allen,  23  id.  519. 

In  a  mere  action  for  damages  to  land  the  question  of  title 
is  involved.  A  party  is  not  answerable  in  damages  to  one 
who  has  no  right  to  the  premises,  and  is  himself  a  tort- 
feasor. The  title  of  the  owner  would  be  a  good  defense  to 
an  action  brought  for  damages  by  the  wrongful  possessor. 
Hill,  on  Juris.  299. 

An  entry  upon  premises  by  tearing  down  a  foundation,  is 
a  trespass  to  the  realty.    1  Bish.  on  Crim.  Law,  419. 

Knowles,  J.  This  was  an  action  of  forcible  entry  and 
unlawful  detainer.  The  complaint  is  in  accordance  with  the 
precedents,  and  states  facts  sufficient  to  constitute  a  cause  of 
action.    The  cause  was  tried  before  a  justice  of  the  peace, 
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and  a  verdict  rendered  for  plaintiff  and  judgment  entered 
accordingly.  From  this  judgment  the  defendant  appealed 
to  the  district  court  for  Jefferson  county.  The  defendant 
renewed  a  motion  before  the  district  court  he  had  made  in 
the  justices'  court  for  a  dismissal  of  the  cause  of  action,  for 
the  reason  that  the  question  of  title  had  been  raised  by  the 
pleadings.  The  court  sustained  this  motion  and  dismissed 
the  cause,  to  which  ruling  the  plaintiff  duly  excepted,  and 
brings  his  appeal  to  this  court,  assigning  this  ruling  as  error. 

The  first  question  for  us  to  determine  is,  was  the  question 
of  title  to  the  real  estate  about  which  this  controversy 
occurred,  raised  by  the  pleadings.  The  complaint  shows 
that  the  plaintiff  was  in  the  actual,  peaceable  and  quiet  pos- 
session of  the  piece  of  land  described  in  the  complaint  on  a 
certain  day,  that  on  that  day,  while  plaintiff  was  in  posses- 
sion thereof;  the  defendant,  with  violence  and  strong  hand, 
entered  thereon  and  forcibly  ejected  him.  Nowhere  in  the 
complaint  is  there  any  allegation  of  titie,  or  any  allegation 
that,  by  any  construction,  can  be  construed  into  an  allega- 
tion of  title. 

The  answer  denies  the  allegations  of  the  complaint,  and 
alleges  that  the  defendant  was  in  the  aetual,  quiet  and 
peaceable  possession  of  the  property  described,  and  that 
while  so  in  possession  the  plaintiff  entered,  and  he  used  only 
such  force  as  was  lawful  and  necessary  in  ejecting  him. 
The  only  allegation  in  the  answer  which  respondent  claims 
raises  the  issue  of  titie  is  the  following : 

"  That  on  the  said  5th  day  of  April,  A.  D.  1872,  and  for 
a  long  time  prior  thereto,  this  defendant  was  in  the  actual, 
peaceable  and  quiet  possession,  and  now  is  entitled  to  the 
actual,  peaceable  and  quiet  possession  thereof  of  all  that 
certain  piece  or  parcel  of  land  in  said  complaint  described, 
save  and  except  about  three  feet  thereof  next  adjoining  the 
hotel  of  said  plaintiff." 

There  is  no  other  allegation  in  the  answer  which  there  can 
be  the  slightest  pretense  made  for  as  raising  the  question  of 
titie.  This  one  most  assuredly  does  not.  The  allegation 
that  the  defendant  was  in  the  actual  possession  of  the  prop- 
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erty  does  not  show  that  he  had  title  to  the  property.  The 
defendant  may  be  a  tenant  or  a  trespasser  and  be  in  the 
actual  possession  of  the  property.  The  allegation  of  the 
right  to  the  possession  is  an  allegation  of  a  conclusion  of 
law.  The  right  to  possession  depends  upon  certain  facts, 
and  these  are  not  alleged.  The  allegation  that  a  man  is  in 
the  possession  of  property  does  not  show  that  he  is  entitled 
to  the  possession.  IS  such  an  allegation  as  that  was  suffi- 
cient, all  that  a  party  litigant  would  be  required  to  do  would 
be  to  prove  it,  and  no  matter  how  wrongfully  he  might  be 
in  possession,  how  much  of  a  trespasser,  he  would  be  able 
to  show  that  he  was  entitled  to  the  possession.  The  fact 
that  much  of  our  real  estate  in  this  Territory  has  been  held 
by  a  possessory  title,  makes  no  difference.  The  theory  under 
which  such  titles  are  sustained  is  that  the  first  appropriator 
does  acquire  title  to  the  land  he  appropriates  as  against  all 
persons  but  the  government  of  the  United  States,  and  that 
should  the  government  of  the  United  States,  or  no  one 
under  it,  ever  assert  title  to  the  property,  he  would  have 
the  absolute  title.  He  who  has  the  right  to  the  possession 
of  real  estate  has  a  title  in  or  over  it.  And  a  x)erson  to  show 
that  he  is  entitled  to  the  possession  of  real  estate  must  prove 
that  he,  or  some  one  under  whom  he  claims,  had  appropri- 
ated the  ground,  or  had  title  of  which  he  has  possession. 
Prior  possession,  of  course,  is  evidence  of  title,  or  of  appro- 
priation. For  these  reasons  we  do  not  think  the  question  of 
title  was  raised  by  the  pleadings. 

In  the  second  place  I  hold  that  if  the  answer  does  present 
the  issue  of  title,  it  was  an  immaterial  issue.  The  gist  of 
the  action  of  forcible  entry  and  unlawful  detainer  is :  Who 
was  in  the  actual  possession  of  the  property,  and  was  the 
person  so  in  the  actual  possession  of  the  property  forcibly 
ejected  therefrom  by  the  defendant!  The  object  of  this 
adtion  is  to  prevent  men  from  taking  the  law  into  their  own 
hands  and  seeking  to  set  themselves  right  by  force.  A  de- 
fendant may  have  the  title  to  property  and  be  justly  entitled 
to  the  immediate  possession  thereof,  and  the  possession  of 
the  plaintiff  ever  so  much  of  a  wrong,  yet  the  law  will  not 
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allow  the  defendant  to  right  himself  by  force.  If  it  was 
permitted,  there  would  be  no  end  to  breaches  of  the  peace 
and  personal  contests  about  the  possession  of  real  property. 
Hence  it  is  no  answer  to  the  charge,  that  while  the  plaintiff 
was  in  the  actual  possession  of  the  property,  the  defendant 
entered  and  forcibly  ejected  him,  for  the  defendant  to  say  I 
owned  the  property  and  had  a  right  to  the  possession  thereof 
at  the  time  and  did  nothing  but  what  was  necessary  to  re- 
gain my  rights.  The  law,  as  I  have  said,  will  not  permit  a 
man  to  regain  his  rights  by  force.  The  law  furnishes  him  a 
remedy  for  his  rights  in  the  action  of  ejectment. 

For  these  reasons  I  think  the  court  erred  in  its  ruling. 
The  judgment  of  dismissal  is  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


DoNNELL  et  al.,  appellants,  v.  Humphreys,  respondent. 

Eyidenob  — appurtenance— (/rant.  Extrinsic  evidence  is  admissible  to  show 
the  nature  and  extent  of  an  appurtenance,  which  passes  with  the  principal 
thing  granted. 

Appurtenance— (^ront  of  toaUr  ditch.  A  water  ditch  cannot  be  appurtenant 
to  another  water  ditch  and  pass  as  an  incident  thereto  under  a  grant  of  the 
same. 

Pabol  eyidengb — ujriUen  instrument  —  deed — intetition  of  parties  —  langucioe. 
Parol  contemporaneous  evidence  is  not  admissible  to  contradict  or  vaiy  the 
terms  of  a  valid  written  instrument^  but  such  evidence  is  competent  to 
enable  the  court  to  ascertain  the  intention  of  the  parties  to  the  deed,  and 
make  certain  the  language  respecting  its  subject-matter,  and  give  effect  to 
the  deed. 

Gbant  of  water  1} jtcu— rights  and  incidetUs,  The  grant  of  a  water  ditch, 
by  general  words,  includes  the  excavated  channel,  the  rights  to  the  water 
b7  which  it  is  supplied  and  made  valuable,  and  another  ditch  which  convejs 
the  water  to  it. 

Appurtenanob— part  of  subject-matter.  The  law  distinguishes  between  that 
which  passes  as  an  appurtenance,  and  that  which  passes  as  a  part  of  the  sub- 
ject-matter. 

Deed  ^  extrinsic  ettidence  of  ditches  described.  In  determining  what  property 
is  conveyed  by  a  deed,  which  describes  the  same  as  ^*  the  ditches  known  as 
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the  Silver  Bow  Ck>mpanj's  ditches,*'  "and  more  particnlarlj  imown  as  the 
Hamphrej  and  AUigon  ditohes,"  the  court  should  consider  extrinsic  parol 
evidence,  tending  to  prove  that  the  ditch  known  as  the  **  Parle  ditch  "  was 
one  of  the  said  ditches ;  that  it  was  necessaiy  to  convey  the  water  to  the 
said  ditches ;  and  that  the  said  ditches  would  be  of  no  value  without  the 
"Park  ditch.'* 

Appeal  from  Second  District^  Deer  Lodge  County. 

Ik  September,  1871,  the  court,  Knowles,  J.,  entered 
judgment  in  favor  of  Humphreys.  The  &cts  are  stated  in 
the  opinions. 

Sharp  &  Napton,  for  appellants. 

The  court  should  interpret  and  construe  the  deed,  after 
knowing  what  property  is  referred  to.  It  is  to  be  construed 
in  the  light  of  surrounding  circumstances  in  order  that  the 
intent  and  meaning  of  the  parties  should  be  perfectly  under- 
stood.    1  Greenl.  Ev.,  §  277. 

It  is  not  attempted  to  contradict  or  vary  the  language  of 
the  deed  by  parol  evidence,  but  to  explain  and  ascertain 
the  subject-matter  of  the  same.    1  Greenl.  Ev.,  §  286  et  seq. 

After  the  jury  had  reported  the  facts  to  the  court,  relat- 
ing to  the  Park  ditch,  the  water  conveyed  by  it,  the  relation 
of  the  other  ditches  to  the  same,  and  the  value  of  the  prop- 
erty with  and  without  the  Park  ditch,  the  court  could  in- 
telligibly construe  the  deed  and  gather  the  intent  of  the 
parties  thereto.  The  evidence  tending  to  show  the  above 
facts  is  material  and  should  have  been  admitted.  Tabor  v. 
Bradley,  18  N.  Y,  112-115 ;  Myers  v.  Ladd,  26  HI.  415 ; 
Grant  v.  Chase,  17  Mass.  446. 

The  Park  ditch  was  conveyed  as  part  and  parcel  of  the 
granted  property,  or  as  appendant  and  appurtenant  to  the 
same.  Such  a  construction  by  the  court  does  not  contradict 
or  vary  the  language  of  the  deed. 

The  court  erred  in  excluding  the  evidence  showing  that 
the  possession  of  the  Park  ditch  was  delivered  to  appel- 
lants at  the  time  the  deed  was  executed.  2  Greenl.  Ev., 
title  Ejectment ;  Huttmerer  v.  Albro,  18  N.  Y.  61 ;  Plvmh 
V.  Oatta/raugus  C  M.  L  Co.,  id.  392. 
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The  capses  above  cited  show  this  action  is  properly  brought, 
and  not  an  action  to  amend  the  deed,  as  contended.  No  ob- 
jection having  been  made  in  the  lower  court  to  the  joinder 
of  causes  of  action,  it  cannot  be  made  for  the  first  time  in 
the  supreme  court. 

The  language  of  the  deed  is  simply  "water  from  Silver 
Bow  creek."  That  expression  per  se^  in  reference  to  mining 
water  rights,  needs  explanation.  Frequently  water  rights 
of  a  ditch  are  artificial  and  constitute  its  only  value.  The 
deed  does  not  say  natural  water  of  Silver  Bow  creek ;  con- 
sequently to  construe  the  deed  to  cover  artificial  water  wouU 
not  contradict  or  vary  its  language. 

The  admissibility  and  materiality  of  the  evidence  are  the 
only  questions  before  this  court,  and  not  the  effect  of  the 
same. 

Counsel  cited,  as  to  description  of  property  in  a  deed, 
2  Whart.  623-630;  4  Kent's  Com.  56a-569  ;  4  Cruise's  Dig. 
203,  206,  226. 

Clagett  &  Dixon,  for  respondent. 

The  complaint  claims  the  Park  ditch  as  a  tributary,  not 
as  an  appurtenance  or  right.  The  deed  says  nothing  about 
tributaries. 

The  deed  was  plain  on  its  face,  and  parol  evidence  was 
not  admissible  to  vary  or  contradict  it  As  to  when  parol 
evidence  is  admissible  to  explain  writing,  see  1  Greenl.  on 
Ev.,  §§  277,  282,  283 ;  2  Pars,  on  Cont.  647,  663,  664.  Parol 
evidence  is  inadmissible  to  vary  the  terms  of  a  written  con- 
tract to  make  it  embrace  property  not  described  therein.  2 
Washb.  Real  Prop.  636  ;  Osbom  v.  BendricksoUj  7  Cal.  282. 

Land  can  never  be  appurtenant  to  land,  and  a  ditch  can- 
not be  appurtenant  to  another  ditch.  1  Bouv.  L.  D.  113 ; 
2  Washb.  Real  Prop.  626 ;  Harris  v.  JSUiotty  10  Pet.  68. 

The  cases  of  Tabor  v.  Bradley,  18  N.  Y.  112,  and  Grant 
V.  Oha^e,  17  Mass.  446,  cited  by  appellant,  are  authorities 
for  respondent.  The  question  of  estoppel  cuts  no  figure  in 
this  case,  nor  does  the  alleged  possession  of  appellants. 

If  the  evidence  had  been  admitted,  could  the  verdict  of 
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the  jtuy,  or  decision  of  the  court,  have  been  different  1  If 
not,  this  court  will  not  reverse  the  case.  Carpenter  v.  JV^or- 
riSy  20  Cal.  437  ;  Merle  v.  Matthews,  26  id.  455. 

The  evidence  showed  that  the  "  Park"  ditch  conveyed  wa- 
ter across  the  main  divide  of  the  Bocky  Mountains  and  emp- 
tied it  into  Silver  Bow  creek,  and  that  the  water  from  it 
could  be  used  in  other  ditches  beside  the  Silver  Bow  ditches ; 
and  that  there  were  two  ditches,  the  "upper"  ditch  and 
"lower"  ditch,  that  took  water  from  Silver  Bow  creek. 
Could  the  court  have  found  on  this  evidence  that  the  "  Park '' 
ditch  was  a  tributary  to,  or  part  of,  or  appurtenant  to  the 
other  ditches,  or  that  it  could  be  properly  included  in  the 
property  described  in  the  deed?  Appellants  attempt  to 
make  the  deed  include  a  different  and  additional  ditch  to 
the  ones  they  bought.  They  must  rest  in  this  case  upon  the 
language  of  the  deed. 

If  the  Park  ditch  was  intended  to  be  conveyed,  appel- 
lants should  bring  an  action  to  reform  the  deed. 

Sharp  &  Napton,  for  appellants,  in  reply.  - 

Appellants  claim  the  Park  ditch  by  virtue  of  ownership, 
whether  it  is  a  tributary,  an  appurtenance,  or  part  and  par- 
cel of  the  granted  premises.  The  complaint  alleges  owner- 
ship, right  of  possession,  and  describes  the  property. 

A  ditch  with  water  can  be  appurtenant  to  land,  on  the 
same  principle  that  a  reservoir  can  be  an  appurtenance  to 
land.  The  granting  words  of  the  deed  carry  the  feeder  or 
tributary,  which  need  not  be  mentioned.  Thayer  v.  Payne, 
2  Cush.  328. 

In  Tahor  v.  Bradley,  18  N.  Y.  112,  the  court  held  as  re- 
spondent states,  because  no  such  evidence  was  offered  as 
appellants  offered  in  this  case. 

A  deed  is  construed  most  strongly  against  the  grantor. 
The  evidence  that  was  excluded  showed  that  the  Park 
ditch  was  a  feeder  of  the  other  ditches  and  had  been  so  used 
for  five  years  prior  to  the  sale.  The  grantor  should  have 
expressly  excepted  the  Park  ditch  in  the  deed,  if  he  did  not 
intend  to  convey  it. 
Vol.  L— 66 
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Wade,  C.  J.  This  caase  comes  into  this  court  on  appeal 
from  a  judgment  for  defendants  in  the  court  below.  The 
action  is  trespass,  and  the  complaint  alleges  that  the  plain- 
tiffs are  the  owners  of  and  are  entitled  to  the  possession  of 
certain  water  ditches,  known  as  the  Silver  Bow  Company's 
ditches,  and  more  particularly  known  as  the  ditches  for- 
merly owned  by  Humphreys  and  Allison  jointly,  which 
ditches  convey  the  natural  waters  of  Silver  Bow  creek,  and 
the  waters  emptied  into  said  creek  by  what  is  known  as  the 
Park  tributary  of  said  ditches,  to  Butte  City  and  the  placer 
mines  in  that  vicinity,  also  all  the  water  rights,  tributaries, 
flumes,  reservoirs,  rights,  privileges  and  appurtenances 
thereto  belonging ;  that  on  the  12th  day  of  May,  1871,  the 
defendant  wrongfully  and  unlawfully  cut  and  broke  the 
Park  tributary  of  said  ditches,  diverted  the  water  therefrom 
and  thereby  deprived  the  plaintiffs  of  their  right  to  the  use 
and  enjoyment  thereof. 

The  defendant  in  his  answer  admits  that  the  plaintiffs  are 
the  owners  of,  and  are  entitled  to  the  possession,  free  use 
and  occupation  of  the  ditches,  known  as  the  Silver  Bow 
Ditch  Company's  ditches,  said  ditches  conveying  water 
from  Silver  Bow  creek  to  Butte  City  and  the  placer  mines  in 
that  vicinity,  and  more  particularly  known  as  the  Hum- 
phreys and  Allison  ditches,  together  with  all  the  water  rights, 
flumes,  reservoirs,  rights,  privileges  and  appurtenances 
thereto  belonging,  but  denies  that  the  plaintiffs,  or  either 
of  them,  are  or  at  any  time  have  been  the  owners  of  or  en- 
titled to  the  possession,  use,  occupation  or  enjoyment  of  the 
Park  ditch  or  the  waters  flowing  through  the  same,  or  any 
right  or  privilege  connected  therewith,  and  denies  that  the 
defendant  on  the  12th  day  of  May,  1871,  or  at  any  other 
time,  unlawfully  or  wrongfully  broke  the  said  Park  ditch, 
or  diverted  any  waters  therefrom,  to  which  the  plaintiffs 
are  or  were  entitled.  The  record  shows  that  on  the  23d  day 
of  June,  1870,  the  defendant,  his  wife,  and  G.  O.  Hum- 
phreys joined  in  a  conveyance  and  by  their  deed  of  that 
date  conveyed  to  the  plaintiffs  the  following  described  prop- 
erty, situate  in  the  county  of  Deer  Lodge,  Territory  of 
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Montajoa,  to  wit :  "  The  ditches  known  as  the  Silver  Bow 
Ditch  Company's  ditches  ;  said  ditches  carrying  water  from 
Silver  Bow  creek  to  Butte  City  and  the  placer  mines  in  that 
vicinity,  and  more  particularly  known  as  the  Humphreys 
and  Allison  ditches.  The  said  R.  W.  Donnell  &  Co.  to  have 
and  to  hold  each  and  all  of  the  above-described  property, 
together  with  all  the  water  rights,  flumes,  reservoirs,  rights, 
privileges  and  appurtenances  thereto  belonging  or  in  any 
wise  appertaining." 

Upon  the  trial,  testimony  was  offered,  tending  to  explain, 
as  it  was  claimed,  the  subject-matter  of  this  conveyance, 
and  to  show  that  the  Park  ditch  was  known  as  one  of  the 
Humphreys  and  Allison  ditches,  and  to  show  the  relation 
the  Park  ditch  sustained  to  said  ditches.  Objection  was 
made  to  the  introduction  of  this  testimony,  and  the  objec- 
tion was  sustained.  This  action  of  the  court  is  assigned  as 
error. 

By  this  testimony,  it  was  sought  to  prove  that  the  ditches 
known  as  the  Silver  Bow  Ditch  Company's  ditches,  and  more 
particularly  known  as  the  Humphreys  and  Allison  ditches, 
were  made  up  of,  and  included  what  was  known  as  the 
"lower  ditch,"  the  ''Park  ditch,"  and  the  "upper  ditch ;" 
that  the  lowei;  ditch  was  built  first,  then  the  Park  ditch,  and 
afterward  the  upper  ditch ;  that  the  upper  and  lower  ditches 
carry  water  from  Silver  Bow  creek  and  its  tributaries  to  the 
placer  mines,  in  the  vicinity  of  Butte  City ;  that  the  Park 
ditch  carries  water  from  a  branch  of  the  Bolder  to  Silver 
Bow  creek ;  that  it  was  built  to  supply  the  upper  and  lower 
ditches  with  water ;  that  water  from  the  Park  ditch  was  used 
through  the  lower  ditch,  untU  the  building  of  the  upper 
ditch,  which  was  in  contemplation  at  the  time  the  Park  ditch 
was  buUt ;  that  the  waters  from  the  Park  ditch  have  always 
flowed  through  the  upper  and  lower  ditch,  and  been  used  on 
the  placer  mines  of  Butte  City ;  that  the  Park  ditch  is  a 
feeder  of  the  upper  and  lower  ditches,  and  that  the  three 
ditches  are  known  and  reputed  as  the  Humphreys  and  Alli- 
son, or  the  Silver  Bow  Ditch  Company's  ditches ;  that  the 
plaintiffs  took  possession  of  the  Park  ditch,  as  well  as  of 
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the  upper  and  lower  ditches,  at  the  date  of  the  deed ;  that 
at  the  time  the  Park  ditch  was  constructed,  its  waters  could 
not  be  used  for  mining,  excepting  through  the  upper  and 
lower  ditches,  but  at  the  date  of  the  deed  it  could  have  been 
used  through  other  ditches,  but  never  had  been  used  up  to 
that  time,  except  through  the  upper  and  lower  ditches. 

Was  the  rejection  of  this  testimony  error  ? 

It  will  be  observed  that  this  evidence  shows  that  the  three 
ditches  in  question  were  generally  reputed  and  known  as 
the  Silver  Bow  Ditch  Company's  ditches,  and  were  more 
particularly  known  as  the  Humphreys  and  Allison  ditches  ; 
that  the  Park  ditch  was  built  to  supply  the  other  ditches 
with  water ;  that  the  waters  of  Park  ditch,  up  to  the  date 
of  the  deed,  had  always  been  conveyed  through  the  upper 
and  lower  ditches,  and  used  for  mining  purposes  in  the 
vicinity  of  Butte  City,  and  at  the  time  said  Park  ditch  was 
constructed,  its  waters  could  not  have  been  used  for  mining 
purposes  in  any  other  manner. 

1.  In  the  light  of  this  testimony,  supposing  it  had  been 
received  in  evidence,  can  it  be  said  that  the  Park  ditch  is  an 
appurtenance  of  the  upper  and  lower  ditches,  and  that  a 
grant  of  those  ditches  would  carry  with  it  the  Park 
ditch! 

It  is  undoubtedly  true  that  whatever  is  properly  appur- 
tenant to  the  principal  thing  granted  passes  with  it,  and,  in 
order  to  show  the  existence  and  the  nature  and  extent  of 
such  appurtenances,  extrinsic  evidence  would  be  competent^ 
as,  if  A  should  grant  to  B  his  farm,  with  all  the  privileges 
and  appurtenances  thereto  belonging,  and  attached  to  his 
farm  was  an  appurtenant  easement  in  the  form  of  a  right 
of  way  over  the  lands  of  C,  such  grant  would  carry  with  it 
this  right  of  way,  and  its  existence  and  extent  could  be 
shown  by  parol  evidence.  It  then  becomes  important  to 
know  what  an  appurtenance  is,  and  to  ascertain  what  things 
can  and  do  attach  to  the  principal  thing  granted. 

A  thing  appendant  or  appurtenant  is  defined  to  be  ^*  a 
thing  used  and  related  to  or  dependent  upon  another  thing 
more  worthy,  and  agreeing  in  its  nature  and  quality  with 
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the  thing  wheieiinto  it  is  appendant  or  appurtenant"  It 
signifies  some  thing  appertaining  to  another  as  principal, 
and  which  passes  as  an  incident  to  the  principal  thing. 

A  thing  corporeal  cannot  properly  be  appurtenant  to  a 
thing  corporeal,  nor  a  thing  incorporeal  to  a  thing  incorpo- 
real ;  so  that  land  cannot  be  appnrtenant  to  land.  Leonard 
V.  White,  6  Mass.  8 ;  Harris  v.  JSUioU,  10  Pet.  53  ;  Co.  litt. 
121 ;  Jackson  v.  Hathaway,  15  Johns.  447. 

It  follows  that  things,  in  their  natare  equal,  and  of  like 
character  and  grade,  can  never  be  appurtenant  to  each 
other,  for  the  common  as  well  as  the  legal  meaning  of  the 
word  implies  inferiority  and  dependence,  so  that  a  water 
ditch  could  never  become  appurtenant  to  another  ditch  of 
like  character,  and  pass  as  an  incident  thereto,  for  the  same 
reason  that  one  farm  will  not  pass  as  an  appurtenance  to 
another. 

This  testimony  shows  that  the  park  ditch  is  of  the  same 
character  of  property,  and  is  equal  to  the  upper  or  lower 
ditch,  and  therefore  it  is  that  it  cannot  jpsuss  under  this  grant 
as  an  appurtenance  to  those  ditches.  With  equally  as 
good  reason  it  might  be  said  that  the  upper  or  lower  ditches 
would  pass  as  an  appurtenance  to  the  Park  ditch. 

2.  Is  the  language  of  the  deed  such  that  the  court  ought 
to  have  received  extrinsic  evidence  in  aid  of  its  construc- 
tion, and  could  such  evidence  have  been  introduced  to  show 
that  the  Park  ditch  passed  by  the  deed  as  a  part  of  the  svib- 
ject-matter  of  the  conveyance  % 

It  has  long  been  settled,  and  requires  no  citation  of 
authorities  to  assert  as  established  law,  that  when  parties 
have  deliberately  put  their  contracts  in  writing  in  such  terms 
as  import  a  legal  obligation,  without  uncertainty  or  am- 
biguity as  to  the  object,  nature  and  extent  of  their  agree- 
ments, it  is  conclusively  presumed  that  the  whole  of  the 
contract  was  reduced  to  writing  ;  and  all  oral  testimony  as 
to  what  was  said  before,  at  the  time  of,  or  after  it  was  com- 
pleted, is  rejected,  because  it  would  tend  to  substitute  an 
oral  for  a  written  contract.  In  other  words,  parol  contem- 
poraneous evidence  is  inadmissible  to  contradict  or  vary 
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the  terms  of  a  valid  written  instrument.  1  Greenl.  on  Ev., 
§  275 ;  2  Phil,  on  Ev.,  §  350 ;  2  Stark,  on  Ev.,  §  544. 

And  so  the  intent  of  the  parties  must  be  gathered  from 
what  is  written  rather  than  from  parol  evidence,  but  the 
language  of  the  instrument  may  be  construed  by  the  light 
of  surrounding  circumstances,  and,  so  far  as  possible,  the 
court  may  put  itself  in  the  place  of  the  parties,  and  may 
interpret  the  language  from  this  standpoint,  but  nothing 
can  be  added  to  or  taJcen  from  the  toriUen  words. 

So  extrinsic  parol  evidence  is  always  admissible  to  give 
effect  to  a  written  instrument,  by  applying  it  to  its  proper 
subject-matter,  by  proving  the  circumstances  under  which 
it  was  made,  thereby  enabling  the  court  to  put  themselves 
in  the  place  of  the  parties  with  all  the  information  possessed 
by  them,  the  better  to  understand  the  terms  employed  in 
the  contract,  and  to  arrive  at  the  intention  of  the  parties. 
Beldebrand  v.  Fogle^  20  Ohio,  147 ;  1  Greenl.  on  Ev.,  § 
277. 

Instruments  are  to  be  interpreted  according  to  their  sub- 
ject-matter, and  parol  evidence  may  be  resorted  to  in  order 
to  ascertain  the  nature  and  qualities  of  the  subject  to  which 
the  instrument  refers.  Whatever  indicates  the  nature  of  the 
subject,  is  a  just  medium  of  interpretation  of  the  language 
of  the  parties,  and  is  al^o  a  just  foundation  for  giving  the 
instrument  an  interpretation  when  considered  relatively, 
different  from  that  which  it  would  receive  if  considered  in 
the  abstract.     1  Greenl.  on  Ev.,  §  286. 

It  is  necessary  to  the  validity  of  a  grant  that  the  thing 
granted  should  be  capable  of  being  distinguished  from  all 
other  things  of  the  kind,  but  it  is  not  necessary  that  the  de- 
scription should  be  such  as  to  identify  the  object  without 
the  aid  of  extraneous  testimony.  And  when  the  descrip- 
tion alludes  to  facts  beyond  the  deed,  parol  evidence  may 
be  offered,  not  to  contradict  the  description,  but  to  locate 
the  deed  upon  the  land.  McCJiesney  v.  WainwrigM^  5 
Ohio,  452 ;  JSggleston  v.  Bradford^  10  id.  312  ;  Barton  v. 
Morris^  15  id.  408. 

In  the  case  at  bar,  there  is  a  disagreement  between  the 
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parties  as  to  the  application  of  the  deed  to  its  proper  snb. 
ject-matter,  the  plaintiff  claiming,  under  the  words  of  the 
grant,  that  it  includes  the  Park  ditch,  and  the  defendants 
denying  this  proposition. 

The  deed  purports  to  convey  to  plaintiffs  the  ditches 
known  as  the  Silver  Bow  Ditch  Company's  ditches,  convey- 
ing water  from  Silver  Bow  creek  to  the  placer  mines  at  Butte 
City,  and  more  particularly  known  as  the  Humphreys  and 
Allison  ditches. 

Looking  at  this  language  alone,  was  it  possible  for  the 
court  to  say  how  many  ditches  were  known  as  the  Humphreys 
and  Allison  ditches,  or  that  the  Park  ditch  was  not  known 
as  one  of  those  described  in  the  deed,  or  that  the  Park  ditoh 
did  not  carry  water  to  the  mines  of  Butte  City,  or  that  the 
Park  ditch  was  not  necessary  in  order  to  enable  the  other 
ditches  to  carry  water  there  ? 

K  the  Park  ditch  was  one  of  a  system  of  ditches  by  which 
water  was  conveyed  from  Silver  Bow  creek  to  the  mines  of 
Butte  City,  and  if  this  ditch  was  necessary  to  the  successful 
working  of  this  system,  and  was  built  in  connection  with 
other  ditches  to  accomplish  this  purpose,  and  if  this  fabric 
of  ditches  was  known  as  the  Humphreys  and  AUison  ditches, 
or  as  the  Silver  Bow  Ditch  Company's  ditches,  and  each  of 
those  ditches  were  necessary  to  the  usefulness  of  the  others, 
and  the  destruction  of  one  would  have  rendered  the  whole 
of  no  value,  then  in  the  construction  and  interpretation  of  the 
words  of  the  grant  these  facts  should  have  been  shown  to 
the  court.  Those  things  are  certain  that  can  be  made  cer- 
tain, and  it  seems  to  us  that  the  language  of  the  deed,  which 
is  uncertain  in  itself,  can  be  made  certain  by  the  aid  of  ex- 
trinsic evidence. 

What  ditches  are  known  as  the  Humphreys  and  Allison 
ditches  ?  Was  and  is  the  Park  ditch  one  of  those  so  known 
and  designated  ?  What  relation  does  the  Park  ditch  sus- 
tain to  the  other  ditches  i  Did  the  Park  ditch  supply  the 
other  ditches  with  water,  and  were  the  others  rendered  valu 
able  thereby,  and  would  they  be  worthless  unless  fed  and 
supplied  by  the  Park  ditch  ? 
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In  order  to  work  out  an  intelligent  and  just  condtmction 
and  interpretation  of  the  words  of  the  grant,  all  these  ques- 
tions should  have  been  answered.  The  court  will  not  so 
interpret  a  deed  as  to  compel  a  party  to  pay  a  large  sum  of 
money  for  property  that  is  worthless,  when,  by  arriving  at 
the  true  meaning  of  the  parties  by  the  aid  of  surrounding 
circumstances,  such  an  interpretation  might  be  given  by 
applying  the  deed  to  its  proper  subject-matter,  as  would 
make  the  property  equal  to  the  sum  paid.  If  the  upper 
and  lower  ditches  were  valueless  without  the  Park  ditch, 
and  all  three  were  known  as  the  Humphreys  and  Allison 
ditches,  then  we  must  suppose  that  the  party  paying  qiore 
than  $6,000  for  the  Humphreys  and  Allison  cUtches,  and  the 
party  receiving  that  sum  in  consideration  of  the  convey- 
ance, intended  to  convey  the  three  ditches  in  question,  for 
the  value  of  each  would  so  depend  upon  the  other  as  to 
make  the  three  one  proi)erty,  one  subject-matter.  But  we 
only  intend  to  speak  of  the  competency  of  proving  these 
extrinsic  facts  in  aid  of  the  construction  to  be  given  to  the 
deed,  and  it  would  seem  that  the  language  of  the  deed  is 
such  that  the  court  could  better  construe  and  interpret  its 
meaning  by  putting  itself  in  the  place  of  the  parties,  and 
judging  of  the  language  used  by  the  light  of  surrounding 
circumstances. 

It  is  claimed  that,  by  the  terms  of  the  conveyance,  the 
ditches  granted  must  carry  water  from  Silver  Bow  creek  to 
Butte  City,  and  that  the  grant  is  limited  by  these  words  to 
the  upper  and  lower  ditches,  and  that  the  Park  ditch  is 
thereby  excluded.  But  if  the  ditches  so  carrying  water  are 
supplied  by  the  Park  ditch,  and  this  ditch  is  absolutely 
necessary  to  produce  this  supply,  not  that  this  ditch  simply 
contributes  to  the  supply,  but  that  it  furnishes  the  whole 
of  the  supply,  and  the  ditches  conveyed  are  thereby  made 
valuable,  and  would  be  rendered  worthless,  if  this  feeder 
was  cut  oflF,  then  it  certainly  would  become  important  that 
the  court,  in  giving  a  construction  to  the  deed,  should  know 
these  facts,  and  thereby  arrive  at  the  intention  of  the  parties. 
By  the  terms  of  the  grant  the  ditches  conveyed  must  carry 
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water.  This  is  the  object  and  purpose,  and  if  the  Park 
ditch  is  absolutely  necessary  to  that  end,  then  it  is  covered 
by  the  conveyance.  Whoever  grants  a  thing;  is  supposed 
also  to  grant  that  without  which  the  grant  itself  wpuld  be 
of  no  effect.  2  Washb.  on  Real  Prop.  622 ;  Broom's  Max. 
862. 

And  in  order  to  show  that  the  grant  would  be  of  no  effect 
unless  it  carries. the  particular  thing,  parol  evidence  is  ad- 
missible showing  this  extrinsic  circumstance  to  enable  the 
court  to  correctly  interpret  the  language  and  thereby  arrive 
at  the  true  intention  of  the  parties. 

The  Park  ditch  carries  water  from  a  branch  of  the  Bolder 
to  Silver  Bow  creek. 

It  was  built  for  a  purpose.  It  was  not  constructed  simply 
to  increase  the  waters  of  the  creek  without  some  ulterior 
design,  but  it  was  built,  in  connection  with'  the  upx)er  and 
lower  ditches,  as  a  part  of  a  system  of  works  by  which 
water  can  be  carried  from  Silver  Bow  creek  to  the  mines  of 
Butte  City.  Water  for  these  mines  was  the  purpose,  and 
the  Park  ditch  was  necessary  to  that  purpose,  and  at  the 
time  it  was  built  the  waters  thereof  could  only  be  used  for 
this  object  Its  building  was  labor  lost  except  it  be  used 
with  the  other  ditches.  It  formed  part  of  the  works  known 
as  the  Humphreys  and  Allison  ditches. 

The  plaintiffs  offered  to  prove  all  these  facts  to  aid  the 
court  in  construing  the  language  of  the  deed,  and  we  believe 
this  evidence  would  have  materially  aided  the  court  in 
arriving  at  a  just  interpretation  thereof. 

Suppose  the  Park  ditch  supplied  aU  the  waters  of  the 
upper  and  lower  ditches,  and  but  for  this  supply  these 
ditches  would  remain  dry  from  one  end  of  the  year  to  the 
other,  could  it  be  contended  that,  under  the  language  of  this 
grant,  the  plaintiffs  intended  to  pay  $6,000,  and  the  defend- 
ant intended  to  receive  that  sum  for  dry  ditches,  with  no 
supply  of  water  and  utterly  worthless  ?  We  think  not. 
But,  without  the  aid  of  extrinsic  evidence,  a  construction 
might  be  given  to  the  words  of  the  grant  that  would  work 
out  this  result.  And  here  we  say  again,  that  he  who  grants 
a  thing  is  supposed  to,  and  does  grant  that  without  which 
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the  grant  is  worthless,  and  he  who  grants  a  ditch  is  sup- 
posed to  grant  not  only  the  excavated  channel,  but  also  his 
rights  to  the  water  by  which  it  is  supplied  and  made  valu- 
able. And  if  this  supply  comes  from  a  second  ditch,  the 
conveyance  of  the  ditch  thus  supplied,  by  general  words, 
would  carry  the  second  ditch  as  part  and  parcel  of  the 
first. 

3.  Does  the  excluded  testimony  tend  to  show  that  the 
park  ditch  passed  as  a  part  and  parcel  of  the  sviject- 
moMer  of  the  conveyance,  and  was  it  competent  for  that 
purpose  % 

It  is  important  to  observe  the  distinction  between  what 
passes  as  an  appurtenance  and  what  as^ar^  and^arceZ  of. 
the  subject-matter.  Things  equal  to  their  principal  cannot 
pass  as  appurtenant  to  it.  Things  corporeal  cannot  pass  as 
appurtenant  to  things  corporeal,  a  ditch  to  a  ditch,  nor  land 
to  land.  But  it  frequently  happens  that  land  passes  as 
parcel  of  the  subject-matter,  although  not  particularly  men- 
tioned or  described  in  the  deed.  In  order  that  it  may  thus 
pass,  it  must  be  necessary  to  the  enjoyment  of  that  which 
is  granted,  and  must  be  intended  to  pass  with  it,  and  must 
be  used^  repvied  and  Tcnovm  as  part  and  parcel  of  the  prin- 
cipal thing. 

The  conveyance  of  a  manor,  a  messuage,  or  farm,  known 
by  a  certain  name,  and  including  distinct  tenements,  build- 
ings or  fields,  which  have  been  used  with  the  principal  thing 
and  reputed  parcel  of  it,  would  pass  under  the  general  name 
of  the  manor,  messuage  or  farm.  Grant  v.  Chase^  17  Mass. 
446;  Taher  v.  Bradley,  18  N.  Y.  112. 

By  the  grant  of  a  messuage,  or  house,  the  garden  and 
curtilage  pass.  Co.  Litt.  6.  If  a  man  grant  a  boilery  of 
salt,  the  land  passes.     Co.  Litt.  4. 

In  the  case  of  Archer  v.  Bennett^  1  Lev.  131,  it  was  found 
by  special  verdict  that  A  being  seized  of  a  mill  and  kiln, 
at  the  end  of  the  close  wherein  the  mill  stood,  granted  the 
mill,  and  the  question  was  whether  the  kiln  passed,  and  it 
was  held  that  it  would  have  passed,  if  it  had  been  found 
that  the  kiln  had  been  necessary  to  the  mill. 
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So  the  grant  of  a  mill  carries  with  it  the  use  of  the  water 
by  which  it  is  worked,  the  flood  gates,  dam,  and  all  things 
necessary  for  its  use,  as  well  as  the  soil  and  freehold  of  the 
land  on  which  it  stands  and  over  which  it  projects,  and  such 
grant  may  embrace  land  adjoining  it  which  is  necessary  for 
its  use,  and  is  actually  used  with  the  mill.  The  adjacent 
land,  in  such  cases,  passes  as  parcel  of  the  principal  thing 
granted.  2  Washb.  on  Real  Prop.  623  ;  Blake  v.  Clarkj  6 
Me.  436;  Forbush  v.  Lombard^  13  Mete.  109;  Shepp. 
Touchst.  89. 

So,  it  seems  that  lands  under  certain  circumstances  pass  as 
parcels  of  the  subject-matter,  when  not  named  or  described 
in  the  deed.  And  if  the  grant  of  a  mill  carries  with  it  the 
water  by  which  it  is  worked,  the  dam,  flood-gates,  races,  as 
well  as  the  soil  upon  which  it  stands,  and  adjacent  lands  for 
lumber  yards,  etc.,  and  if  the  grant  of  a  farm,  known  by  a 
particular  name,  carries  with  it  buildings  and  fields,  which 
have  been  used  with  the  principal  thing,  and  if  the  grant 
of  a  house  carries  with  it  the  land  upon  which  it  stands, 
together  with  the  curtilage  and  garden,  before  these  things 
can  pass  as  part  of  the  principal  thing,  or  as  parcel  of  the 
subject-matter,  it  becomes  necessary  that  extrinsic  evidence 
should  point  out  the  relation  the  parcel  sustains  to  the  sub- 
ject-matter. Without  the  aid  of  such  evidence,  the  words 
of  the  grant  must  govern,  and,  thereby,  the  object  of  the 
conveyance  be  defeated.  Extrinsic  evidence  must  point 
out  the  parcel,  show  its  relation  to  the  principal  thing,  and 
show  it  necessary  to  the  enjoyment  of  the  thing  granted. 
We  must  inquire  what  has  been  used  with  the  principal 
thing,  and  what  has  been  reputed  and  known  as  parcel  of 
it,  and  for  this  purpose  and  for  the  purpose  of  learning  the 
extent  of  the  grant,  and  to  apply  the  deed  to  its  proper 
subject-matter,  extrinsic  evidence  is  competent. 

The  Park  ditch  may  be  a  parcel  of  the  Humphreys  and 
Allison  ditches,  or  it  may  not.  That  depends  upon  the  re- 
lation it  sustains  to  those  ditches.  If  it  stands  in  the  same 
relation  to  the  upper  and  lower  ditches,  as  a  mill-race  does 
to  a  mill,  that  is,  if  it  is  necessary  to  the  use  and  enjoyment 
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of  those  ditches,  and  they  would  be  worthless  without  it, 
and  if  it  was  generally  reputed  and  known  as  one  of  the 
Humphreys  and  Allison  ditches,  the  nit  is  covered  by  the 
words  of  the  grant,  and  passes  by  the  deed. 

The  reason  why  things  pass  as  parcel  of  the  principal 
thing,  although  not  named  in  the  deed,  is  because  they  are 
necessary  to  the  use  and  enjoyTneiht  of  the  thing  granted, 
and  because  parties  may  be  supposed  to  intend  to  make 
these  grants  beneficial  and  useful.  Extrinsic  evidence  is 
competent  to  apply  the  description  in  the  deed  to  its  proper 
subject-matter,  and  to  show  the  extent  of  the  grant,  by  show- 
ing what  is  necessary  to  the  enjoyment  thereof,  as  by  showing 
that  a  separate  field  belongs  with  the  farm,  or  that  a  water- 
right  belongs  to  a  mill,  and  so  for  the  same  reason  and  for 
the  same  purpose,  it  may  be  shown  that  the  Park  ditch  is 
one  of  the  Humphreys  and  Allison  ditches,  and  that  without 
the  Park  ditch,  the  granted  ditches  would  be  of  no  value. 

We,  therefore,  think  the  evidence  oflTered,  showing  the 
relation  of  the  Park  ditch  to  the  upper  and  lower  ditches, 
and  showing  that  the  three  ditches  were  known  as  the  Hum- 
phreys and  Allison  ditches,  was  competent  evidence  to  aid 
the  court  in  giving  the  proper  construction  to  the  language 
of  the  deed. 

With  all  the  testimony  before  it,  the  court  may  arrive  at 
the  same  conclusion  as  without  it,  but  with  this  we  have 
nothing  to  do,  and  we  only  speak  of  the  right  to  introduce 
evidence  in  aid  of  the  interpretation  of  the  language  used, 
and  we  have  no  doubt  of  the  materiality  of  the  testimony 
oflTered  for  this  purpose. 

Judgmeni  reversed. 

Murphy,  J.,  concurred. 

Knowles,  J.,  dissenting.  I  fully  concur  in  that  portion 
of  the  opinion  of  the  court  in  this  case  upon  the  point  that 
the  Park  ditch  cannot  be  considered  as  an  appurtenance  to 
the  Humphreys  and  Allison  ditches,  carrying  water  from 
Silver  Bow  creek  to  Butte  City  and  the  placer  mines  in  that 
vicinity.    But  I  entirely  dissent  from  that  portion  of  that 
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opinion  that  holds  that,  by  any  constmction  of  the  deed 
from  the  Humphreys  to  R.  W.  Donnell  &  Co.,  the  Park  diteh 
can  be  embraced  therein  and  treated  as  part  of  the  subject- 
matter  of  that  conveyance.  The  descriptioii  of  the  property 
conveyed  by  that  deed  is  set  forth  in  the  following  language : 
"  The  ditches  known  as  the  Silver  Bow  Company's  ditches, 
said  ditches  conveying  water  from  Silver  Bow  creek  to  Butte 
City,  and  the  placer  mines  in  that  vicinity,  and  more  par- 
ticularly known  as  the  Humphreys  and  Allison  ditches." 

The  Park  ditch,  as  appears  by  the  record,  conveys  water 
from  the  eastern  side  of  the  main  ridge  of  the  Rocky  Moun- 
tains to  the  western  Side,  and  usually  discharged  its  waters 
into  Silver  Bow  creek,  some  distance  above  the  head  of  the 
Humphreys  and  Allison  ditches,  carrying  water  to  Butte  City. 

The  Park  ditch,  it  appears,  was  also  known  by  that 
name,  although  it  was  classed  as  one  of  the  Humphreys  and 
Allison  ditches,  or  as  one  of  the  Silver  Bow  Company*  s 
ditches,  Humphreys  and  Allison  being  the  persons  who  com- 
posed that  company. 

The  words  of  general  description  in  the  deed  referred  to, 
were  "The  Silver  Bow  Company's  Ditches"  and  the 
"Humphreys  and  Allison  Ditches." 

These  general  words  of  description,  however,  I  hold,  were 
limited  by  those  of  the  particular  description,  and  these 
were  "carrying  water  from  Silver  Bow  creek  to  Butte  City, 
and  the  placer  mines  in  that  vicinity."  The  particular 
description  in  a  deed  always  controls  and  limits  the  words 
of  general  description. 

Now,  if  testimony  can  so  aid  a  court  that,  in  the  construc- 
tion of  that  deed,  it  can  make  the  Park  ditch,  carrying  water 
from  Boulder  creek,  on  the  east  side  of  the  Rocky  Moun- 
tains, to  Silver  Bow  creek,  on  the  western  side  of  the  Rocky 
Mountains,  and  longer  than  either  of  the  other  ditches,  one 
of  the  Silver  Bow  Company's  ditches,  carrying  water  from 
Silver  Bow  creek,  which  is  entirely  on  the  west  side  of  the 
Rocky  Mountains,  to  Butte  City,  and  the  placer  mines  in 
that  vicinity,  then  a  court,  aided  by  testimony,  can  do  more 
than  any  other  human  power. 
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The  considerations  that  seem  to  impel  my  brother  judges 
to  hold  that  testimony  might  produce  this  miraculous  effect, 
is,  that  possibly  without  the  Park  ditch  the  other  two  ditches 
might  be  valueless ;  and,  therefore,  it  could  not  be  pre- 
sumed that  the  plaintiffs  would  have  purchased  these  two 
ditches  without  the  Park  ditch,  and  paid  $6,000  therefor. 
K  the  consideration  of  whether  a  piece  of  property,  particu- 
larly described  in  a  deed,  would  be  valueless,  without  it 
was  joined  with  another  piece  of  property  not  described  in 
the  deed,  are  to  so  influence  a  court,  in  construing  the  deed, 
as  to  place  the  other  piece  of  property  within  its  terms  as 
part  of  the  subject-matter,  then  I  see  no  reason  why  the 
rule  may  not  be  carried  a  little  farther ;  and  if  another  piece 
of  property  would  render  the  piece  described  in  a  deed  more 
valuable  than  it  would  without  it,  then  it  should  be  consid- 
ered as  embraced  within  the  terms  of  the  deed,  and  conveyed 
with  the  other  as  part  of  the  subject-matter. 

If  A  conveys  to  B  a  lot  of  ground,  and  it  is  found  that 
another  lot  adjoining  it  will  render  it  valuable,  or  more 
valuable,  then  the  second  lot  would  be  construed  as  em- 
braced within  the  terms  of  the  deed  as  part  of  the  subject- 
matter  thereof.  The  bare  statement  of  such  a  rule  shows  its 
fallacy.  I  am  sure  that  in  all  the  cases  where  property  has 
been  held  to  be  conveyed  as  part  of  the  subject-matter,  it 
has  been  embraced  within  the  description  of  the  deed. 
When  a  water-mill  has  been  conveyed,  the  mill-dam  and 
race  have  always  been  treated  as  a  part  of  the  mill  and  em- 
braced within  the  general  description  of  such  property,  and 
nothing  was  contained  in  the  deed  which  exliibited  the  fact 
that  it  was  excluded.  Here,  however,  this  is  not  the  case. 
The  conveyance  was  limited  to  the  Humphreys  and  Allison 
ditches,  carrying  water  from  Silver  Bow  creek  to  Butte  City 
and  the  placer  mines  in  that  vicinity,  and  the  Park  ditch 
does  not  carry  water  from  Silver  Bow  creek,  or  to  Butte  City, 
and  the  placer  mines  in  that  vicinity. 

For  these  reasons  I  dissent  from  the  views  of  my  brother 
judges. 
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WooLMAN  et  al.,  respondents,  v.  Garbingee  et  aJ., 
appellants. 

Casb  affirmed — legal  and  equitable  relief  in  the  same  action.  The  oase  of  OaU- 
aghtr  v.  Baaey^  ante^  457,  affirmed.  Legal  and  equitable  relief  cannot  be 
obtained  in  the  same  proceeding,  and  a  judgment  for  damages  for  the  diver- 
sion of  water,  and  which  perpetually  enjoins  parties  from  using  the  water, 
is  irregular  and  void. 

Water — change  of  pUice  of  use  and  purpose.  The  prior  appropriator  of  water 
for  mining  purposes  at  a  certain  point  can  extend  his  ditch  and  use  the 
water,  to  the  extent  of  his  appropriation,  at  any  other  point  for  the  same 
or  a  different  purpose. 

Water — date  of  appropriation —dUigence.  The  appropriation  of  water  by 
parties,  who  prosecute  the  work  on  their  ditch  with  reasonable  diligence, 
dates  back  to  the  commencement  of  the  work. 

Water— notice  of  change  of  use  by  appropriator.  The  prior  appropriator  of 
water,  who  posts  notices  of  his  appropriation  near  the  stream  and  immedi- 
ately constructs  his  dams  and  ditches,  is  not  required  to  give  any  actual 
notice  to  subsequent  appropriators  of  his  intention  to  extend  his  ditches, 
and  reclaim  the  waste-water  from  his  mining  operations,  and  use  the  water 
at  another  place. 

Water  —  subsequent  appropriator — abandonment .  The  subsequent  appropria- 
tor of  water,  who  acquires  the  privilege  of  using  the  waste-water  of  the 
prior  appropriator,  can  be  deprived  of  the  same  at  any  time,  unless  the 
water  has  been  returned  into  the  original  channel  without  any  intention 
of  recapture. 
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Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 

The  decree  was  entered  in  this  action  in  March,  1871,  by 
Warren,  J.  At  the  trial,  Garringer  excepted  to  the  fol- 
lowing instmctions,  which  were  given  by  the  court : 

"The  plaintiffs  are  not  required  to  take  notice  of  the  in- 
tention of  the  defendants  to  carry  or  convey  the  waters  of 
the  said  gulch  beyond  the  point  specified  in  the  notice, 
unless  such  intention  was  indicated  by  such  acts  as  would 
convey  to  a  reasonable  person  notice  of  such  intention,  or 
actual  notice  given  to  them,  prior  to  acquiring  any  inter- 
mediate rights. 

*'The  record  notices  introduced  of  defendants'  claims  to 
the  water  in  controversy  are  not  notice  to  plaintiffs  by  rea- 
son of  being  recorded,  and  it  devolves  on  defendants  to 
show  actual  notice  of  such  record,  or  actual  execution  of 
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the  work  described  in  it,  prior  to  any  intermediate  rights 
plaintiffs,  or  their  predecessors,  may  have  acquired  to  the 
water  in  controversy  in  order  to  affect  the  plaintiffs  with 
such  notice. 

If  the  jury  believe,  from  the  evidence,  that  plaintiffs,  or 
their  predecessors  in  interest,  were  not  notified  of  the  de- 
fendants' intention  to  carry  the  water  in  controversy  out  of 
the  natural  channel  of  the  stream  to  some  point  designated, 
and  that  the  defendants  had  done  no  act  sufficient  to  indi- 
cate to  a  reasonable  person  such  intention,  and  that  the 
plaintiffs,  or  their  predecessors  in  interest,  took  up  said  water 
after  it  was  returned  to  McClellan  gulch,  and  carried  and 
conveyed  the  same  in  and  upon  their  ranches  for  some  use- 
ful purpose,  then  said  defendants  have  no  right  thereafter 
to  so  change  or  divert  said  water  as  to  deprive  the  plaintiffs 
of  the  use  thereof. 

If  the  jury  do  not  believe,  from  the  evidence,  that  the  de- 
fendants did  such  acts  as  would  convey  to  a  reasonable 
person  a  notice  of  their  intention  to  convey  the  waters  of 
McClellan  gulch  to  such  point  as  would  not  reach  plaintiffs' 
ditch,  then  it  devolves  upon  said  defendants  to  show  an 
actual  notice  to  said  plaintiffs  of  their  intention  so  to  carry 
the  same,  prior  to  plaintiffs'  appropriation. 

If  the  jury  believe,  from  the  evidence,  that  the  defendants 
conveyed  the  water  in  controversy  to  what  is  known  as 
Union  Bar  or  McClellan  gulch,  and  permitted  the  same  to 
flow  back  into  said  gulch  without  giving  the  plaintiffs,  or 
their  predecessors  in  interest,  any  notice  of  their  intention 
to  carry  it  elsewhere,  and  that  their  acts  and  works  did  not 
indicate  to  a  reasonable  person  an  intention  to  carry  it  else- 
where, and  that  said  plaintiffs,  or  their  predecessors  in  in- 
terest, before  such  notice  or  acts,  appropriated  and  took 
possession  of  the  waters  so  returned  to  said  McClellan 
gulch,  then  defendants  have  no  right  thereafter  to  divert 
said  waters  from  plaintiffs. 

If  a  person  appropriates  water  to  be  used  at  a  particular 
point,  and  there  uses  it,  and  then  permits  it  to  flow  back 
into  its  natural  channel  and  go'  on  down  its  accustomed 
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course,  persons  below  may  appropriate  the  same  so  as  to 
make  it  a  vested  right,  and  no  subsequent  change  of  the 
prior  appropriation  can  be  made  so  as  to  deprive  such  ap- 
propriators  of  the  use  of  such  v^ater. 

If  the  jury  believe,  from  the  evidence,  that  the  defendants 
had  no  ditch,  or  survey  for  a  ditch  to  the  stream  of  water 
in  dispute,  and  also  that  they  had  no  notice  or  marks  upon 
said  stream  indicating  an  intention  to  appropriate  it  and 
carry  it  to  a  point  where  it  would  not  flow  back  into  the 
natural  channel  of  said  stream  above  the  point  of  plaintiff's 
appropriation,  at  the  time  plaintiffs'  predecessors  in  interest 
made  the  appropriation  of  said  water,  then  you  will  find  for 
the  plaintiffs  in  the  number  of  inches  they  are  entitled  to, 
and  such  damages  as  they  have  proven  they  have  sustained, 
not  exceeding  the  sum  of  $5,000." 

The  other  facts  appear  in  the  opinion. 

W.  P.  Sanders,  W.  E.  Cullen  and  G.  Gt.  Symes,  for  ap- 
pellants. 

The  prior  appropriator  and  owner  of  a  ditch  has  the  ex- 
clusive control  and  right  of  enjoyment  of  the  water  diverted 
therein ;  and  he  may  change  the  place  of  use  at  pleasure 
without  forfeiting  the  right.  Maeris  v.  BicJcnell^  7  Cal.  261 ; 
He  can  change  the  use  of  same.    Davis  v.  OaUy  32  Cal.  26. 

Appropriation  and  use  and  nonuse  are  the  tests  of  right, 
and  place  and  character  are  not.  After  appropriation  a 
party  is  entitled  to  use  the  amount  appropriated  at  any 
place  where  he  may  convey  it  for  a  useful  purpose.  Davis 
V.  Oale,  32  Cal.  34 ;  Weaver  v.  Eureka  L.  Co.,  16  id.  273 ; 
Kidd  V.  Laird,  id."  161. 

A  party  cannot  acquire  rights  to  waste  water  as  against 
the  first  user.  He  may  make  use  of  the  water,  but  the  first 
appropriator  can  assume  possession  of  same  at  any  time. 
Doughty  v.  dreary,  30  Cal.  290. 

Survey  of  ground,  planting  stakes,  giving  notice  and  con- 
tinually working  on  the  ditch  are  possession,  and  when  the 
ditch  is  completed  the  appropriation  relates  back  to  the  date 
of  commencement.  Conger  v.  Weaver,  6  Cal.  648 ;  Kim- 
hall  V.  Oearheart,  12  id.  27. 
Vol.  I  — 68. 
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Appellants  put  up  notice  claiming  one  thousand  inches 
of  water  for  mining  purposes  and  recorded  it  with  county 
recorder,  and  worked  on  their  ditch  until  completion. 
Where  did  respondents  acquire  any  right  to  use  any  por- 
tion of  the  one  thousand  inches  % 

The  court  erred  in  its  instructions,  which  were  to  the  effect 
that  when  water  is  appropriated  for  mining  purposes  and 
used  at  oife  place,  it  cannot  be  conveyed  to  another  place 
if  some  person  has  been  using  the  waste  water  from  the 
mining  operations.  The  authorities  already  cited  show  that 
this  was  error. 

The  court  also  erred  in  its  instruction,  requiring  the  prior 
appropriator  to  give  notice  to  the  party  using  waste  water 
that  he  could  not  always  use  it. 

The  proceedings  in  this  case  are  irregular.  The  complaint 
consolidates  actions  at  law  and  in  equity,  and  asks  for  dam- 
ages and  an  injunction.  The  judgment  is  for  damages  and  a 
perpetual  injunction,  and  is  founded  on  the  verdict  of  a  jury. 
KldnscTmvidt  v.  Dunphy^  11  Wall.  (U.  S.)  610 ;  Orchard 
v.  Hudges,  1  Wall.  (U.  S.)  76  ;  Bmner  v.  Porter,  9  How.  242 ; 
Noonan  v.  Lee,  2  Black,  499.  This  suit  was  commenced  on 
the  common-law  side  of  the  court  for  damages,  and  there 
was  no  jurisdiction  to  grant  equitable  relief.  The  action 
was  tried  by  a  jury  and  an  injunction  was  granted  in  effect 
by  the  jury.  The  case  should  be  reversed  for  these  irregu- 
larities. Lyon  V.  Woodman,  3d  Dist.  Utah ;  Ferm  v. 
Holme,  21  How.  (U.  S.)  481. 

Shober  &  LowRY  and  E.  W.  Toole,  for  respondents. 

The  case  was  tried  as  requested  by  all  parties.  Instruc- 
tions were  given  by  the  court  at  the  instance  of  appellants  as 
well  as  respondents.  No  objection  was  taken  by  appellants 
to  the  manner  and  form  of  the  action,  or  the  manner  and 
form  of  the  trial.  The  case  was  tried  as  authorized  by  the 
Practice  Act. 

The  only  questions  presented  by  the  record  are  these : 
Do  the  general  verdict  and  special  findings  sustain  the  judg- 
ment 1    Did  the  court  err  in  giving  or  refusing  instructions 
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to  the  jury  1  The  judgment  is  correct.  The  instructions 
cover  every  material  proposition. 

The  extent  of  the  rights  acquired  by  respondent,  to  which 
subsequently  acquired  rights  must  be  subordinate,  was  one 
of  fact  for  the  jury.  Neoada   W.  Co.  v.  Pcmell,  34  Cal.  109. 

When  a  right  has  vested  in  the  subsequent  appropriator, 
the  prior  appropriator  cannot  extend  his  claim,  or  change 
the  means  of  his  appropriation  to  the  prejudice  of  the 
second  appropriator.  Ang.  on  Water-courses,  237 ;  BvUt 
C.  &  D.  Co.  V.  Vaughn^  11  Cal.  153 ;  Kidd  v.  Laird^  15  id. 
161 ;  KiTnbaU  v.  Qearheart,  12  id.  27 ;  Butte  T.  M.  Co.  v. 
Morgan,  19  id.  616 ;  Hill  v.  Smith,  27  id.  476  ;  McDonald 
V.  Askew,  29  id.  290 ;  Nemda  W.  Co.  v.  Powell,  34  id.  109. 

Appellants  cannot  raise  the  question  of  the  improper 
blending  of  actions  in  this  court  for  the  first  time.  The  legal 
rights  were  determined  by  the  jury.  The  decree  and  injunc- 
tion emanate  from  the  court.  TooTiibs  v.  Horribuckle,  ar^te, 
p.  286. 

Murphy,  J.  This  is  an  appeal  from  the  judgment-roll, 
in  an  action  for  damages,  for  the  diversion  of  water,  and  for 
an  injunction,  united  in  the  same  complaint,  tried  to  a  jury, 
and  judgment  for  damages  and  a  perpetual  injunction. 

The  jury  returned  a  general  verdict  for  $250  damages,  in 
favor  of  the  plaintiff,  and,  also,  findings  on  the  special 
issues  submitted. 

Thereupon,  both  parties  filed  motions — the  plaintiffs  for 
judgment  and  decree,  and  the  defendants  to  set  aside  the 
general  verdict,  and  for  judgment  upon  the  special  findings. 

Both  motions  were  heard  together,  and  the  defendants' 
overruled,  and  the  plaintiffs'  sustained,  and,  accordingly, 
judgment  based  upon  the  general  verdict  for  $250  damages 
rendered,  and  a  decree,  based  upon  the  pleadings,  general 
verdict  and  special  findings,  for  perpetual  injunction  entered, 
in  favor  of  the  plaintiffs  and  against  the  defendants. 

To  this  action  of  the  court,  as  also  to  the  ruling  out  of 
certain  testimony,  and  the  refusal  and  giving  certain  instruc- 
tion to  the  jury,  defendants,  by  counsel,  excepted  and  ap- 
pealed to  this  court. 
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The  first  inquiry  that  naturally  and  properly  arises 
here  is,  as  to  the  regularity  and  legality  of  the  proceed- 
ings in  the  court  below,  and  involves  the  question  of  juris- 
diction. 

The  proposition,  that  law  and  equity  cannot  be  blended 
in  the  same  suit  or  action,  under  our  organic  act,  was  elabo- 
rately discussed  and  definitely  settled  in  the  case  of  Oalla- 
gher  et  al.  v.  Basey  et  aZ.y  by  this  court,  at  its  January 
term,  1872. 

Upon  the  strength  of  that  decision  and  the  authorities 
upon  which  it  is  based,  and  the  general  principles  of  law 
governing,  we  hold : 

1.  That  the  organic  act,  in  clothing  the  supreme  and  dis- 
trict courts  of  the  Territory  with  both  common-law  and 
chancery  jurisdiction,  confers  them  as  separate  powers  and 
distinct  jurisdictions. 

2.  That  in  judicial  proceedings  in  pursuance  thereof,  the 
well-known  and  recognized  distinctions  between  law  and 
equity  must  be  maintained,  and  the  peculiar  and  character- 
istic features  of  these  diflferent  jurisdictions  preserved,  and 
they  exercised  separately  and  not  together. 

3.  That  it  is  within  the  province  of  the  local  statute  to 
regulate  or  limit  and  control  the  forms  of  proceedings,  in 
actions  at  law  and  suits  in  equity,  but  not  within  the  scope 
of  its  authority  to  destroy  or  blend  together,  in  the  same  pro- 
ceeding, the  two  jurisdictions. 

4.  That  actions  at  law,  where  legal  remedy  is  demanded, 
must  be  tried  as  at  law,  and  the  judgment  based  upon  the 
verdict  of  a  jury,  or  the  findings  of  the  court  sitting  in  the 
capacity  of  a  jury. 

6.  That  suits  in  equity,  where  equitable  relief  is  prayed, 
or  where  an  equitable  defense  is  set  up  to  a  claim  at  law 
must  be  tried  as  in  a  court  of  chancery,  and  the  decree 
emanate  from  the  judge  sitting  as  a  chancellor. 

In  the  case  at  bar  both  legal  and  equitable  relief  is  sought, 
and  both  the  law  and  chancery  powers  of  the  court  are  in- 
voked. 
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In  the  same  complaint  both  damages  at  law  and  an  in- 
junction enjoining  in  equity  are  asked. 

While  it  purports  to  be  an  action  brought  on  the  law  side 
of  the  court  for  damages,  yet  it  seeks  relief  by  restraint  on 
the  equity  or  chancery  side  also. 

And  in  this  condition  it  was  tried  to  a  jury  as  at  law,  and 
a  judgment  rendered  upon  the  general  verdict  of  a  jury,  for 
$250  damages  for  the  plaintiffs,  and,  at  the  same  time  and 
in  the  same  connection,  a  decree  entered  perpetually  enjoin- 
ing and  i-estraining  the  defendants. 

The  court  could  only  consistently  and  lawfully  exercise 
but  one  of  these  separate  functions  or  distinct  jurisdictiofns 
in  the  same  proceeding,  and  that  only  when  properly  in- 
voked. 

The  proceedings  are  neither  in  conformity  to  the  estab- 
lished principles  and  rules  governing  in  law  or  in  equity, 
but  seem  to  partake  of  the  nature  of  both,  and  are  irregular 
and  illegal  throughout. 

And  for  these  reasons,  if  there  were  no  others,  the  case 
will  have  to  be  reversed. 

And  here  the  matter  might  rest  were  it  not  for  the  fact 
that  another  and  very  important  qaestion  presents  itself, 
which  it  is  considered  advisable  to  notice  in  this  connection. 

It  relates  to  the  effect  on  the  right  of  the  appropriator  of 
water  of  a  change  in  the  place  of  use  of  the  water  appro- 
priated. 

Prom  the  record  it  appears  that  on  the  4th  of  June,  1866, 
the  defendants  and  their  predecessors  in  interest,  by  means 
of  a  dam,  ditch  and  a  posted  notice  at  the  point  of  appro- 
priation, and  about  four  miles  above  the  mouth  of  the  creek, 
did  appropriate  one  thousand  inches  of  the  water  of  Mc- 
Clelland creek,  in  Jefferson  county,  Montana  Territory,  for 
mining  purposes. 

And  it  also  appears,  that  afterward,  in  September  of  the 
same  year,  plaintiffs,  by  means  of  a  dam  and  ditch,  about 
a  mile  below  the  point  of  defendants'  appropriation,  did 
likewise  appropriate  two  hundred  inches  of  the  water  of 
said  creek. 
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And  it  farther  appears  that  defendants^  by  means  of  their 
said  ditch,  from  the  30th  day  of  June  to  the  4th  day  of 
July,  1870,  did  divert  the  water  of  the  creek  aforesaid  from 
the  head  of  and  away  from  the  plaintiflFs'  ditch. 

And  of  these  facts  there  is  no  controversy,  and  upon  the 
appropriations,  as  above  stated,  the  parties  base  their  respect- 
ive claims. 

The  record  also  shows  that  '*  there  was  no  proof  intro- 
duced tending  to  show,"  "nor"  that  '*itwas  claimed  on 
the  trial  that  either  right  of  either  party  had  been  aban- 
doned." And  further,  that  'Mtwas  proven  and  conceded 
that  the  defendants'  appropriation  of  the  water  was  prior, 
in  point  of  time,  to  the  plaintiffs',  to  the  extent  of  one  thou- 
sand inches ;  but  the  plaintiffs  claimed  that,  as  they,  the  de- 
fendants and  grantors,  had  not  carried  the  water  away,  or 
given  notice  of  their  intent  to  carry  it  awaj'^  from  the  head 
of  plaintiffs'  ditch,  until  after  plaintiffs'  grantors'  appropri- 
ation, that,  therefore,  they  could  not  thereafter  do  so." 

And  this  is  the  proposition  upon  which  the  plaintiffs  rested 
their  case,  and  which  we  propose  to  briefly  consider  for  the 
purpose,  if  possible,  of  settling  the  law  in  that  regard  so  far 
as  this  Territory  is  concerned. 

The  case  seems  to  have  been  tried  and  determined  upon 
the  theory  that  the  water  was  not  carried  away  from  the 
point  where  the  plaintiffs'  ditch  tapped  the  stream,  or  that 
there  was  no  actual  notice  brought  home  to  plaintiffs  of  such 
intention  to  carry  it  away  before  their  subsequent  appro- 
priation. 

The  facts  are,  water  was  not  carried  away  till  after  the 
dam  and  ditch  of  plaintiffs  were  constructed,  nor  does  it 
appear  that  any  notice,  other  than  that  of  the  general  ap- 
propriation for  mining  purposes,  was  even  given,  except  it 
be  such  as  the  acts  of  the  defendants  themselves  might  have 
indicated  to  the  mind  of  a  reasonable  person.  And  it  is 
not  claimed  that  they  did  not  follow  up  the  construction  of 
their  ditch  with  proper  diligence. 

We  are  constrained  to  believe  that  all  this  was  not  neces- 
sary, ar.i  that  the  defendants  had  the  right,  under  the  cir- 
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cumstances,  to  change  the  place  of  use  and  divert  the  water 
to  any  other  point,  to  the  extent  of  their  appropriation. 

In  the  case  of  Maeris  v.  Bicknelly  7  Cal.  261,  the  court 
said:  ^'The  next  question  which  arises  in  this  case  is, 
whether  a  party  who  makes  a  prior  appropriation  of  water 
can  change  the  place  of  its  use  without  losing  that  priority, 
as  against  those  whose  rights  have  attached  before  the 
change.  This  question,  we  think,  can  admit  of  but  one 
answer.  It  would  se«m  clear  that  the  mere  change  in  the 
use  of  water  from  one  mining  locality  to  another,  by  the 
extension  of  the  ditch,  or  by  the  construction  of  branches 
of  the  same  ditch,  womld  by  no  means  affect  the  right  of  the 
party.  It  would  destroy  the  utility  of  such  works  were 
any  other  rule  adopted." 

And  in  the  case  of  Dams  v.  OaU^  32  Cal.  26,  this  rule  is 
not  only  confirmed,  but  the  court  goes  still  further  and  lays 
down  another  equally  wise  and  important  rule,  that  a  prior 
appropriator  may  even  change  the  use  for  which  he  first 
appropriated  the  water  without  losing  his  right  of  priority, 
as  against  a  party  whose  subsequent  appropriation  was 
made  before  the  change  took  place. 

In  the  language  of  the  learned  judge  who  delivered  the 
opinion  of  the  court  in  that  case,  **  a  party  acquires  a  right 
to  a  given  quantity  of  water  by  appropriation  and  use,  and 
he  loses  that  right  by  nonuse  or  abandonment.  Appropri- 
ation, use  and  nonuse  are  the  tests  of  his  right,  and  place 
of  use  and  character  of  use  are  not.  When  he  has  made 
his  appropriation  he  becomes  entitled  to  the  use  of  the 
quantity  which  he  has  appropriated  at  any  place  where  he 
may  choose  to  convey  it,  and  for  any  useful  and  beneficial 
purpose  to  which  he  may  choose  to  apply  it.  Any  other 
rule  would  lead  to  endless  complications  and  most  materi- 
ally impair  the  value  of  water  rights  and  privileges. 

"  Thus,  a  party  may  appropriate  water,  in  the  first  instance, 
for  the  purpose  of  placer  mining,  and  when  his  ground  is 
worked  out,  or  he  finds  it  will  not  pay,  or  that  ground  fur- 
ther on  is  better,  he  may  leave  the  former  and  carry  the 
water  to  the  latter  without  losing  his  priority. 
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"  Or  he  may  find  paying  quartz,  and  change  the  use  of  his 
water  from  fluming  or  sluicing  into  a  motive  power  for 
crushing  his  quartz,  without  forfeiting  his  prior  right. 

"  And  so  he  may  in  the  first  place  tap  a  stream  for  the  pur- 
pose of  running  a  saw-mill,  and  after  the  timber  is  ex- 
hausted, or  he  finds  that  a  grist  or  any  other  kind  of  a  mill 
will  be  more  profitable,  he  may  change  the  use  from  one 
purpose  to  the  other  and  to  a  different  point,  if  necessary, 
without  surrendering  or  impairing  his  right  of  priority. 

"  These  water  rights  are  frequently  secured  by  and  attended 
with  the  expenditure  of  large  sums  of  money,  and  to  limit 
them  to  iYiQ  particular  place  or  the  special  purpose  in  view 
of  which  they  were  first  sought  and  acquired,  by  such  a 
harsh  and  arbitrary  rule  of  law,  would  be  manifestly  unjust 
and  seriously  deleterious  in  its  results,  and  greatly  em- 
barrass and  retard  the  development  of  the  resources  of  the 
country." 

We  agree  with  the  view  expressed  in  the  case  of  Tht 
Union  Water  Company  v.  Crary^  25  Cal.  609,  that  the  right 
of  the  first  appropriator  may  be  lost  in  whole  or  in  part  by 
adverse  possession,  under  the  statute  of  limitations.  But  in 
this  case  no  adverse  possession  is  contended  for  nor  is  the 
statute  of  limitations  pleaded  or  relied  upon  by  the  plain- 
tiffs. 

And  from  the  record  it  appears  that  the  defendants  pur- 
sued the  work  on  their  ditch,  which  is  some  twenty-seven 
miles  long  and  cost  about  $60,000,  with  such  reasonable  dili- 
gence as  would  undoubtedly  make  the  appropriation  date 
and  relate  back  to  the  commencement  of  the  same,  even 
were  abandonment  claimed  and  insisted  upon. 

The  notices  posted  on  the  stream,  of  the  appropriation 
of  so  much  water  for  general  mining  purposes,  and  the  im- 
mediate entering  upon  the  continued  prosecution  of  the 
construction  of  the  dam  and  ditch,  and  its  extension  or 
branches,  were  sufficient  to  put  the  plaintiffs  on  their  guard 
and  to  apprise  them  of  the  prior  appropriation  of  the  de- 
fendants and  of  their  superior  rights  in  the  premises.  And 
from  these  facts  they  were  bound  to  take  and  were  charged 
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with  notice  of  the  defendants'  prior  appropriation,  and  if 
they  then  proceeded  it  was  at  their  own  option  and  peril. 

Nor  were  the  defendants  required  to  take  notice  of  any 
subsequent  appropriation  by  the  plaintiffs,  nor  to  give 
notice  that  they  intended  to  reclaim  the  waste  water  from 
their  mining  operations,  and  that  plaintiffs  could  not  always 
use  the  same. 

The  plaintiffs  could  acquire  no  other  than  a  mere  privi- 
lege or  right  to  the  use  of  the  waste  water,  or  at  most,  but 
a  secondary  and  subordinate  right  to  that  of  the  first  appro- 
priators,  and  only  such  as  was  liable  to  be  determined  by 
their  action  at  any  time,  unless  the  water  had  been  turned 
back  into  the  original  channel  after  it  had  been  used  and 
answered  the  purposes  of  the  first  appropriators,  without 
any  intention  of  recapture,  and  thereby  hecsmepTiblice  juris 
and  subject  to  appropriation  by  any  one,  which  does  not 
appear  from  the  record  ;  but  clearly  the  contrary  it  shows, 
and  was  claimed  on  the  trial  and  proof  offered  to  that  effect. 
TTie  case  is  reversed  and  remanded. 


Griswold,  respondent,  v.  Boley  et  al.,  appellants. 
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'PRAcncm— statement  on  moUon  for  new  trial— particular  errors.    Under  seo-  | 

tion  196  of  the  CifU  Praotioe  Act,  the  Btatement  on  the  motion  for  a  new 
trial  must  speoifj  the  partloolan  in  which  the  evidence  is  insufficient,  and 
a  specification  that  '*  the  evidence  in  this  case  does  not  justlfj  the  verdict," 
is  too  general  and  uncertain  and  will  not  be  reviewed  bj  this  court. 

Pbactios  on  ATP^Ais — presumption— ne.%0  trial  — notice— specifications.  In 
the  absence  of  any  objection  this  court  will  presume  that  a  notice  of  the 
motion  for  anew  trial  was  given,  although  it  does  not  appear  in  the  record, 
and  that  the  specifications  of  this  notice  are  contained  In  the  motion  for  a 
new  trlaL 

'Practice— statement— motion  for  new  triaL  The  specifications  of  error  form 
a  part  of  the  statement,  but  they  are  separate  and  distinct  from  the  motion 
for  a  new  trlaL 

PnACTic^- consideration  of  exceptions.  This  court  will  not  consider  excep- 
tions that  were  not  taken  at  the  proper  time  and  duly  served. 

Pjiaoticb  —  exceptions  —  instructions.  Exceptions  to  the  charge  of  the  court 
must  be  made  to  a  specified  portion  thereof,  before  the  case  is  finally  sub- 
mitted to  the  jury. 

Vol.  I.  — 69, 
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Praotioe— verdict ^oor^icting  evidence-^prtjudiee.  A  Terdiot  will  not  be 
disturbed  that  U  fairly  sustained  bj  any  testimony,  although  the  weight  of 
evidence  is  against  it,  unless  it  appears  to  be  the  result  of  passion,  preju- 
dice or  fraud. 

Practice  —  eoocepUona  to  proof.  Objections  to  the  proof  of  special  damages 
cannot  be  made  in  this  court  for  the  first  time,  if  no  exceptions  were  talcen 
to  the  same  at  the  trial  in  the  court  below. 

Mabbisd  womxn  —record  of  aeparaU  property.  A  married  woman,  who  re- 
cords with  the  register  of  deeds  of  the  county  in  which  she  resides,  a  bill  of 
sale  of  personal  property  and  also  a  list  of  such  property  and  its  increase, 
complies  with  the  statute  exempting  "  the  property  of  married  women 
from  execution  in  certain  cases,"  and  thereby  notifies  the  world  that  the 
same  is  her  property. 

Marbikd  yroMvs— property— husband —oredttore.  A  married  woman,  who 
has  du^  recorded  her  property,  can  make  her  husband  her  agent  and  give 
him  the  control  and  possession  of  the  same  without  affecting  her  rights,  or 
rendering  the  property  liable  for  the  debts  of  her  husband. 

EviDXNCS — general  reputation  of  ovmership — fraud.  Evidence  of  general 
reputation  in  the  neighlK>rhood,  concerning  the  ownership  of  certain  cattle 
by  a  married  woman,  is  competent  to  rebut  the  allegation  that  she  had  con- 
spired to  deceive  and  defraud  the  creditors  of  her  husband. 

Phacticb— order  of  proof.  The  court  can  determine  the  order  in  which  the 
proof  shaU  be  introduced. 

Married  womsn — silence  about  tUte — estoppel.  A  married  woman,  who  has 
duly  recorded  her  property,  is  not  estopi>ed  from  asserting  her  rights  there- 
to, if  she  was  silent  when  her  husband  stated  that  he  had  the  title  to  the 
same. 

RxpiiXViK— demand.  No  demand  for  a  return  of  property,  which  has  been 
unlawfully  taken,  is  necessary  before  the  commencement  of  a  suit  there- 
for. 

QuBmrv—partiee  — liability.  The  acts  of  the  sheriff  in  taking  property  are 
the  acts  of  the  parties  to  the  suit,  and  the  oflicer  and  parties  are  liable 
therefor. 

Appeal  from  the  Mrst  Districty  Jefferson  Couviy. 

This  action  was  tried  in  November,  1870,  in  the  district 
couri^,  Symes,  J. ,  by  a  jury  that  found  for  Griswold.  In  Octo- 
ber 1871,  the  court,  Mubpht,  J.,  overruled  the  motion  for  a 
new  trial,  and  Boley  appealed.  The  facts  appear  in  the 
opinion. 

E.  W.  Toole  and  J.  J.  Williams,  for  appellants. 

No  special  damages  are  claimed  in  the  complaint.  Boley, 
as  sheriflf,  levied  on  the  property  by  virtue  of  an  execution 
in  fevor  of  Hall  and  Miller.  There  is  no  evidence  that  Hall 
or  Miller    participated  in  or  directed  the  levy  or  sale. 
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2  Estee's  PL  208,  §§74,  79,  and  cases  cited.  This  fact  must 
be  proven.  It  cannot  be  inferred  that  Hall  or  Miller  directed 
the  levy  or  sale  of  any  property,  except  that  of  the  execu- 
tion debtors. 

The  fact  of  a  demand  in  the  case  must  be  proved  on  the 
trial.  There  is  no  evidence  that  any  demand  was  ever  made 
of  Boley,  Hall  or  Miller,  or  that  they  were  joint  trespassers, 
or  refused  to  deliver.  Civ.  Prac.  Act,  §  177 ;  Daumiel  v. 
Oorhamj  6  Oal.  44 ;  Killey  v.  ScanneUj  12  id.  76  ;  2  Estee's 
PI.  210,  §§  73,  84.  The  answer  denied  every  material  alle- 
gation of  the  complaint 

Evidence  was  improperly  introduced  upon  the  question 
of  special  damages,  which  were  not  demanded  in  the  com- 
plaint. 

Respondent  must  bring  herself  within  the  provisions  of 
the  statute  exempting  her  property  from  execution.  Act 
1865,  869.  She  must  show  that  the  debt  for  which  the  exe- 
cution issued  was  not  for  necessaries,  etc.  On  this  point 
there  is  no  evidence.  She  must  show  that  the  list  referred 
to  was  on  the  records  of  the  proper  county  when  the  levy 
was  made.  The  court  erred  in  allowing  respondent  to  state 
her  reasons  for  not  filing  her  list  of  property  sooner.  The 
reasons  could  not  excuse  a  strict  compliance  with  the  law. 

The  value  of  the  property,  as  found  by  the  jury,  was  ex- 
cessive, and  not  supported  by  any  evidence. 

At  common  law,  marriage  is  an  absolute  gift  to  the  hus- 
band of  the  goods  of  the  wife  at  the  time  of  marriage.  The 
common  law  recognizing  this  doctrine  has  been  adopted  in 
this  Territory.  The  husband  is  not  a  party  to  this  action. 
This  action  must  stand  or  &11  on  respondent's  title  to  the 
property. 

The  statute  requiring  the  wife's  separate  property  to  be 
on  record  must  be  strictly  construed.  The  property,  up  to 
the  time  of  filing  the  list  required  by  the  statute,  is  absolute 
in  the  husband.  The  property  in  controversy  was  that  of 
the  husband  of  respondent  at  the  time  the  debt  was  con- 
tracted by  him  with  appellants.  A  husband  cannot  give 
his  wife  property  to  defeat  the  collection  of  his  debts  due 
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at  the  time.  There  is  no  evidence  that  respondent  ever  re- 
ceived the  property  from  her  husband.  How  then  did  the 
property  become  that  of  respondent  ? 

If  the  husband  has  transferred  the  property  to  respond- 
ent, it  is  only  to  the  extent  of  making  it  exempt  from  his 
debts.  This  does  not  give  respondent  possession  or  domin- 
ion over  the  property,  and  she  cannot  maintain  an  action  of 
replevin  therefor.  •  The  filing  of  the  list  does  not  operate  as 
a  gift  or  sale  to  respondent. 

The  statute  exempts  only  future  debts  of  the  husband, 
and  does  not  include  those  that  exist  at  the  time  of  filing 
the  list.  The  property  9f  the  husband  is  subject  to  his 
debts  incurred  before  such  filing.  It  is  a  new  right  given 
without  a  new  remedy.  If  the  new  right  does  not  confer 
possession,  the  wife  cannot  maintain  replevin.  The  only 
remedy  of  the  wife  is  to  prevent  the  sale  of  the  property  by 
injunction. 

Respondent's  husband  was  entitled  to  the  possesion  of 
the  property  as  against  a  trespasser,  and  she  brings  an  action 
for  it.  If  the  ax^tion  was  by  the  husband,  his  possessory 
right  was  subject  to  the  attachment.  If  respondent  could 
maintain  replevin  against  a  trespasser,  the  sherifi",  Boley, 
was  not  a  trespasser  for  levying  upon  the  possessory  right 
of  respondent's  husband. 

Shobeb  &  LowBT,  W.  F.  Sanders  and  Chuhasebo  & 
Chadwick,  for  respondent. 

The  taking  alleged  in  the  complaint  is  not  denied,  but 
admitted.  Appellants  say  the  taking  was  not  *'  wrongful  '* 
or  "  unlawful."  Lay  v.  NeviUey  25  Cal.  649 ;  Msh  v.  Red- 
ingtoTiy  31  id.  185.  No  proof  of  Hall  and  Miller  partici- 
pating in  the  sheriff's  taking  was  required. 

The  evidence  of  special  damages  was  not  objected  to  by 
appellants  at  the  trial,  and  no  exception  was  saved  thereto, 
and  judgment  cannot  be  reversed  therefor. 

The  record  shows  that  the  debt  in  the  case,  under  which 
the  seizure  was  made,  was  a  debt  of  a  ditch  company,  and 
not  for  necessaries  to  respondent. 
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The  errors  of  law  raised  by  the  statement  relate  to  the 
order  of  proof,  which  was  within  the  discretion  of  the  court. 
Respondent  did  not  attempt  to  prove  ownership  by  general 
reputation.  Such  proof  was  introduced  to  meet  the  allega- 
tions of  the  answer  that  she  had  perpetrated  a  fraud,  or 
been  culpably  silent  1  Cal.  Dig.  320,  §  80.  Respondent 
had  caused  her  ownership  to  be  known  by  recording  the 
list  of  property  and  complying  with  the  statute. 

The  specifications  of  error  do  not  point  out  the  particular 
errors  and  must  be  disregarded.  Civ.  Prac.  Act,  §106. 
No  exceptions  to  the  giving  or  refusing  of  instructions  were 
taken  at  the  trial. 

Appellants  set  up  an  equitable  estoppel  as  a  defense. 
This  cannot  be  pleaded  or  proven  against  a  femme  covert 
U,  S.  Bank  v.  Lee^  13  Pet.  107 ;  Morrismi  v.  TFtfooTi,  13 
Cal.  494.  If  her  actions  and  words  do  not  constitute  an 
estoppel,  her  silence  is  not  such  estoppel. 

The  failure  to  record  the  lists  does  not  vest  the  wife's 
property  in  her  husband,  but  makes  it  liable  for  his  debts, 
as  at  common  law. 

A  general  exception  will  not  be  reviewed  on  appeal.  Ex- 
ceptions to  the  charge  to  the  jury  must  point  out  the  spe- 
cific portions  excepted  to.  Hicks  v.  Coleman^  26  Cal.  132 ; 
IfeweU  V.  Doty,  34  N.  T.  89  ;  3  Estee's  PI.  603. 

Appellants  do  not  show  in  the  statement  wherein  the  evi- 
dence is  insufficient  to  sustain  the  verdict.  Sanchez  v.  Mc- 
Mahon,  35  Cal.  218 ;  3  Estee's  PI.  618. 

A  judgment  will  not  be  set  aside  as  against  the  weight  of 
evidence,  except  in  extraordinary  cases.  KinibaU  v.  Gear- 
heart,  12  Cal.  27 ;  Treat  v.  JSeiUj/y  36  id.  129. 

When  the  taking  of  property  is  unlawful,  no  demand  is 
necessary  before  bringing  a  suit.  Paige  v.  ONeal^  12  Cal. 
483. 

Appellants  cannot  now  object  that  there  is  a  misjoinder 
of  parties.  They  should  have  demurred  in  the  court  below. 
Civ.  Prac.  Act,  §  46. 

Wade,  C.  J.  This  is  an  action  to  recover  possession  of 
seventy-one  head  of  cattle,  alleged  to  be  the  property  of 
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plaintiflF,  and  wrongfully  taken  and  detained  by  defendants. 
It  is  an  ordinary  action  of  claim  and  delivery  of  personal 
property,  and  by  the  record  it  appears,  that  on  the  1st  day 
of  July,  1870,  the  defendant  E.  M.  Boley,  as  sheriflTof 
Jefferson  county,  seized  the  property  in  question  as  the 
property  of  Cornelius  Griswold,  by  virtue  of  a  writ  of  at- 
tachment duly  issued  in  a  suit  wherein  L.  C.  Miller  and  S. 
M.  Hall  were  plaintiffs,  and  William  Berkins,  George  Cleve- 
land, Cornelius  Griswold  and  William  Munn  were  defend- 
ants ;  whereupon  Sarah  M.  Griswold,  plaintiff,  wife  of  said 
Cornelius  Griswold,  claimed  the  property  attached  as  her 
sole  and  separate  property,  and  caused  the  same  to  be  re- 
plevied from  the  sheriff,  and  the  main  question  in  the  tridl 
below  was  as  to  the  title  and  the  right  to  the  possession  of 
the  property  in  litigation. 

The  cause  comes  into  the  court  on  appeal  from  an  order 
overruling  a  motion  for  a  new  trial.  Objection  is  made  that 
the  stateolent  on  motion  for  a  new  trial  does  not  sufBiciently, 
and  with  sufficient  certainty,  specify  and  point  out  wherein 
the  evidence  is  insufficient  to  justify  and  support  the  ver- 
dict, or  wherein  the  errors  of  law  complained  of  occur. 

The  requirements  of  section  195  of  the  Code,  wherein 
the  mode  of  proceeding  for  a  new  trial  is  given,  seem  in- 
capable of  being  misunderstood  or  misinterpreted.  It  is 
therein  provided  that  the  party  intending  to  move  for  a  new 
trial  shall  give  notice  to  the  adverse  party,  and  that  the 
notice  shall  designate  generally  the  grounds  upon  which 
the  motion  will  be  made,  and  that  when  the  notice  desig- 
nates as  the  ground  upon  which  the  motion  will  be  made 
the  insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  the  statement  shall  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient,  and  when 
the  grounds  of  the  motion  are  errors  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  party,  the  statement 
shall  specify  the  particular  errors  upon  which  the  party 
will  rely.  The  object  of  these  requirements,  and  the  reason 
why  they  are  imposed  upon  the  party  moving  for  a  new 
trial,  is  to  notify  the  adverse  party  and  the  court  of  the 
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exa^t  error  complained  of,  so  that  the  evidence  in  the  state- 
ment may  be  confined  to  the  elucidation,  pro  and  con,  of 
the  matter  complained  of. 

This  section  does  not  contemplate  that  all  the  evidence 
produced  upon  the  trial  shall  be  contained  and  reproduced 
in  the  statement,  but  only  so  much  thereof  as  is  applicable 
to  maintain  or  to  defeat  the  questions  raised  on  appeal. 

The  motion  must  designate  and  specify  with  exactness 
and  precision  the  grounds  upon  which  the  motion  will  be 
made,  and  these  specifications  mtcsi  be  carried  into  the  state- 
ment and  form  a  part  thereof,  and  only  so  much  of  the  evi- 
dence shall  be  reproduced  as  tends  to  explain  the  specifica- 
tions of  error. 

The  cause  on  appesd.  is  to  be  tried  upon  questions  of  law 
and  fact,  raised  in  the  statement^  and  a  statement  that  makes 
a  genera]  assignment  of  errors  as  to  the  law  and  fact^  calls 
upon  the  appellate  court  to  form  itself  into  a  sort  of  inves- 
tigating committee  to  hunt  after  possible  errors,  in  the  hope 
that  the  court  will  find  what  the  appellant  has  been  unable 
to  do,  and  if  the  court  should  take  any  notice  of  such  gen- 
eral assignment  of  errors,  it  would  necessarily  be  compelled 
to  try  the  case  over  again  upon  the  facts,  like  a  case  in 
equity,  upon  the  pleadings  and  proofs.  This  court  has  no 
jurisdiction  for  any  such  purpose,  and  we  must  confine 
ourselves  to  the  investigation  of  such  alleged  errors  as  are 
specifically  raised  in  the  statement. 

The  specification  of  errors  forms  the  frame-work  of  the 
statement,  and  .the  evidence  is  only  produced  to  strengthen 
and  support  the  structure,  and  make  it  complete.  The 
specification  is  not  only  necessary,  in  order  to  direct  the 
attention  of  the  court  to  the  evidence  that  bears  upon 
the  error  complained  of,  but  it  is  equally  necessary  to  enable 
the  adverse  party  to  suggest  intelligently  such  amendments 
as  may  be  important  to  the  just  determination  of  the  case. 

It  is  the  duty  of  the  court  to  settle  the  statement,  so  far  as 
the  evidence  is  concerned,  if  the  parties  fail  to  agree,  but 
neither  the  court  nor  the  adverse  party  can  act  intelligently 
in  the  premises,  until  the  errors  complained  of  are  specifi- 
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cally  designated,  for  only  so  much  of  the  evidence  shoald 
go  into  the  statement  as  tends  to  elucidate  the  point  in  dis- 
pute, whereas,  a  general  assignment  of  errors  would  compel 
a  reproduction  of  all  the  testimony,  and  would  impose  upon 
the  court  the  duty  of  trying  the  case  again  upon  its  merits, 
and  this  the  law  does  not  contemplate. 

We  say,  with  Mr.  Chief  Justice  Field,  in  Barrett  v. 
Tewksburj/j  16  Cal.  868,  that  the  specifications  must  be 
made  when  the  statements  are  originally  prepared.  Nor  is 
there  any  difficulty  in  pursuing  this  course,  but,  on  the 
contrary,  the  labor  of  the  parties,  as  well  as  their  expenses, 
will  be  thereby  greatly  lessened.  It  is  certainly  a  very 
simple  matter  for  the  party  appealing  to  allege,  either  at 
the  commencement  or  conclusion  of  his  statement,  that,  on 
appeal,  he  will  rely  upon  certain  errors  committed  by  the 
court ;  as  for  example,  in  admitting  the  testimony  of  a  par- 
ticular witness,  or  in  excluding  certain  documents,  or  in 
giving  or  refusing  certain  instructions,  or  in  making  par- 
ticular rulings  upon  the  contract  or  subjects  in  controversy. 
When  the  grounds  are  thus  specified,  it  will  be  an  easy 
matter  to  state  so  much  of  the  evidence,  as  may  be  necessary 
to  explain  and  point  them  out,  and  the  adverse  party  will 
be  enabled  to  suggest,  readily  and  intelligently,  such 
amendments  to  the  statement,  as  he  may  deem  important 
to  their  just  determination. 

There  may  be  cases  where  equitable  relief  is  sought,  in 
which  the  general  ground  of  appeal  will  be,  that  the  decree 
is  not  warranted  by  the  evidence  ;  yet,  even  then,  the  gen- 
eral ground  will  be  found,  in  a  great  majority  of  instances, 
subject  to  more  particular  specifications,  as  that  the  evidence 
does  not  establish  a  contract  or  show  a  tender  or  compliance 
with  particular  conditions  precedent,  or  the  like,  which  will 
constitute  the  matter  urged  upon  the  court. 

In  the  case  at  bar,  there  does  not  seem  to  have  been  any 
notice  of  motion  for  a  new  trial,  but  as  there  was  no  objec- 
tion raised  upon  this  ground,  we  must  conclude  that  the 
notice  was  given,  and  that  the  specifications  of  such  notice 
were  carried  into  the  motion  for  a  new  trial,  which  appears 
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in  the  record,  and  seems  to  form  the  specifications  of  errors 
in  the  statement.  And,  although  we  believe  the  specifica- 
tions of  error  should  form  a  part  of  the  statement,  separate 
and  distinct  from  the  motion  for  a  new  trial,  we  have  con- 
cluded to  examine  the  grounds  for  a  new  trial,  as  specified 
in  the  motion. 

The  first  specification  of  error  is  as  follows : 

'^  The  evidence  in  the  case  does  not  justify  the  findings 
of  the  verdict" 

For  reasons  already  suggested,  the  court  will  not  under- 
take to  ascertain  if  the  evidence  justifies  the  verdict  This 
would  compel  the  trial  of  the  cause  upon  its  merits.  The 
statement  must  specify  the  particulars  in  which  the  evidence 
is  alleged  to  be  insufficient  It  must  point  out,  with  exact- 
ness and  precision,  the  weak  point  in  the  testimony ;  other- 
wise, it  will  receive  no  consideration  from  the  court  Any 
other  rule  would  compel  the  court  to  go  upon  a  voyage  of 
discovery  through  an  interminable  record,  in  pursuit  of — 
nothing.  We  cannot  enter  upon  a  speculation  so  vague  and 
uncertain.    One  other  specification  is  as  follows : 

^^  The  court  erred  in  instructing  the  jury  for  the  plaintiff, 
as  they  were  instructed  by  the  court  at  the  tim^." 

This  specification  is  of  like  character  to  the  one  already 
considered,  and  for  like  reasons  cannot  claim  the  attention 
of  the  court  And  for  another  reason:  the  instructions 
given  on  behalf  of  the  plaintiff  were  not  excepted  to  at  the 
time,  and,  for  all  that  appears  in  the  record,  the  instruc- 
tions went  to  the  juiy  without  objection.  We  can  take  no 
notice  of  exceptions  not  taken  at  the  proper  time  and  duly 
saved ;  and,  if  this  exception  had  been  taken  at  the  time  the 
instructions  were  given,  and  this  fact  had  duly  appeared  in 
the  record,  the  exception  is  of  such  a  general  character  that 
it  does  not  meet  the  requirements  of  the  Code,  which  pro- 
vides that  the  statement  shall  specify  the  particular  errors 
upon  which  the  party  will  rely. 

Exceptions  to  the  charge  to  the  jury  ought  to  point  out 
the  specific  portions  excepted  to  and  to  be  made  at  the  time 
of  the  trial,  in  order  that  the  judge  may  have  an  opportu- 
VOL.  L— 70 
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nity,  before  the  jury  retires,  to  correct  any  error  he  may 
have  fallen  into  in  the  hurry  and  perplexities  of  the  trial. 
Ificks  y.  Coleman  etal.j  25  Cal.  146.  And  no  exceptions  to 
instructions  to  the  jury  ought  to  be  regarded,  unless  the 
same  are  made  and  presented  to  the  court  before  the  cause 
is  finally  submitted  to  the  jury. 

We  come  now  to  the  consideration  of  the  questions  in  the 
case  that  are  properly  before  us  for  adjudication  and 
decision. 

The  second  specification  of  error  is  as  follows : 

''The  evidence  does  not  show  that  the  cattle  were  worth 
over  $2,690  at  the  time  they  were  levied  upon.  The  evi- 
dence does  not  show  that  the  plaintiff  was  damaged  in  any 
sum  over  $10  and  detention  of  the  cattle.  The  evidence 
shows  that  the  cattle  belonged  to  the  husband  of  the  plain- 
tiff, C.  Griswold,  at  the  time  they  were  levied  on  and  sold 
by  defendants.  Hall  and  Miller." 

Upon  the  subject  involved  in  this  specification,  we  say 
this :  If  there  is'  evidence  in  the  case  to  fairly  support  the 
verdict  of  the  jury,  this  court  will  not  disturb  such  verdict. 
It  is  the  i)eculiar  province  of  the  jury  to  weigh  conflicting 
testimony,  and  we  can  only  look  into  the  evidence  so  far  as 
to  ascertain  that  there  is  testimony  to  sustain  the  verdict. 
If  the  testimony  is  in  conflict,  part  sustaining  the  verdict 
and  part  directly  the  opposite,  this  should  end  the  inquiry 
here.  Even  if  we  were  satisfied  that  the  weight  of  the  evi- 
dence was  decidedly  against  the  verdict,  yet  if  the  verdict 
is  fairly  sustained  by  any  evidence  in  the  case,  it  virill  not  be 
disturbed  unless  it  shall  appear  to  be  the  result  of  passion, 
prejudice,  fraud,  accident  or  mistake.  Any  other  rule 
would  substitute  the  court  for  the  jury,  and  would  virtu- 
ally destroy  the  benefits  of  a  jury  trial.  For  a  further 
elucidation  of  this  subject  we  refer  to  the  case  of  Ming  y. 
Trttett,  and  the  authorities  therein  cited,  decided  at  the 
August  term,  1871,  of  this  court. 

We  have  examined  the  testimony  as  to  the  value  of  the 
cattle,  and  as  to  the  damages  for  their  taking  and  detention, 
and  we  find  there  is  testimony  to  support  the  verdict  of  the 
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jnry  in  this  behalf,  and  there  is  nothing  in  the  case  tending 
to  show  that  the  verdict  was  the  result  of  fraud,  accident  or 
mistake.  And,  although  that  portion  of  the  specification 
relating  to  the  ownership  of  the  cattle  is  too  general  in  its 
character  to  compel  an  examination  of  the  evidence  in  this 
r^ard,  yet  ,we  have  looked  into  the  evidence  and  find  there 
is  testimony  in  the  case  tending  directly  to  show  that  the 
cattle  in  question  belonged  to  the  plaintiff,  and  that  they 
did  not  belong  to  her  husband,  and  the  only  remaining 
questions  relate  to  the  instruments  of  evidence  and  to  the 
competency  of  the  testimony  by  which  this  ownership  was 
established. 

However,  before  proceeding  to  examine  this  branch  of  the 
case  we  ought  to  say  that  there  were  no  exceptions  taken  to 
the  proof  of  special  damages,  and  for  all  that  appears  the 
testimony  as  to  special  damages  was  given  to  the  jury  with- 
out objection ;  and  it  is  too  late  to  make  the  objection  here 
for  the  first  time. 

1.  Was  the  ownership  of  the  plaintiff  established  by  com- 
petent proof 1 

2.  Has  the  plaintiff  by  any  act  become  estopped  firom 
claiming  title  and  ownership  in  the  cattle  t 

3.  The  plaintiff  is  a  married  woman,  the  wife  of  C.  Gris- 
wold,  one  of  the  defendants,  against  whom  the  attachment 

'  issued,  and  the  title  of  the  plaintiff  depends  upon  her  com- 
pliance with  the  statute  of  this  Territory  authorizing  married 
women  to  hold  property  in  their  own  right. 

Our  statute  provides  as  follows  (Bannack  Stat.  369) :  ^^  That 
the  property  owned  by  any  married  woman,  before  her  mar- 
riage, and  that  which  she  may  acquire  after  her  marriage  by 
descent,  gift,  grant,  devise,  or  otherwise,  and  the  increase 
use  and  profits  thereof,  shall'  be  exempt  from  all  debts  and 
liabilities  of  the  husband,  unless  for  necessary  articles  pro- 
cured for  the  use  and  benefit  of  herself  and  her  children 
under  the  age  of  eighteen  years.  Provided^  Jioweoer^  that 
the  provisions  of  this  act  shall  extend  only  to  such  prop- 
erty as  shall  be  mentioned  in  a  list  of  the  property  of  such 
married  woman,  as  is  on  record  in  the  office  of  the  register 
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of  deeds  of  the  county  in  which  such  married  woman 
resides." 

The  testimony  shows  that  before  the  plaintiff  was  married 
she  was  the  owner  of  a  mining  claim  in  Alder  gulch  from 
which  she  realized  some  $4,000  or  $6,000 ;  that  after  her 
marriage  she  took  this  money  east  and  bought  groceries 
and  brought  them  to  this  Territory,  and  sold  them,  and, 
with  the  money  arising  from  such  sales,  she  went  to 
Salt  Lake  and  purchased  ninety-one  head  of  cattle  in  her 
own  name,  receiving  at  the  time  of  such  purchase  a  bill 
of  sale  of  the  cattle,  containing  a  description  and  the 
number  of  the  cattle  purchased,  and  a  receipt  for  the 
money  paid,  which  bill  of  sale  was  properly  stamped  and 
dated  May  11,  1867.  This  bill  was  duly  recorded  in  the<> 
register  s  office,  for  Jefferson  county,  on  the  16th  day  of 
August,  1869,  and  before  the  debt  of  defendants  was  con- 
tracted. 

On  the  11th  day  of  May,  1870,  a  second  list  of  the  same 
property  and  the  increase  thereof  was  duly  recorded  with 
said  register,  and  this  record  was  made  before  the  suit  in 
attachment  was  commenced. 

The  object  in  requiring  this  list  of  the  wife's  property  to  be 
recorded,  is  to  give  notice  to  the  world,  that  she  is  the  owner 
so  that  her  husband  cannot  obtain  credit  upon  the  strength 
of  her  property.  After  this  record  is  made,  it  is  notice  to 
every  one,  and  although  the  property  remains  in  the  posses- 
sion and  control  of  the  husband,  the  person  trusting  or  giving 
credit  to  the  husband  upon  the  strength  of  such  proi)erty  does 
so  at  his  peril.  The  statute  was  designed  for  the  protection 
of  married  women,  and  courts  will  carry  this  object  into  exe- 
cution when  the  proper  case  is  made.  That  the  money  paid 
for  these  cattle  originally  belonged  to  the  plaintiff  in  her 
own  right  is  not  disputed  ;  that  she  became  the  owner  of  the 
cattle  by  virtue  of  her  purchase,  is  also  admitted.  And  we 
think  that  procuring  the  original  bill  of  sale,  wherein  a  de- 
scription of  the  property  is  given,  to  be  recorded,  and  also 
procuring  a  subsequent  list  showing  the  increase,  to  be  like- 
wise recorded,  is  a  sufficient  compliance  with  the  statute. 
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Indeed,  we  fail  to  see  why  it  is  not  a  strict  compliance  with 
the  laugnage  of  the  act 

With  these  lists  of  the  property  duly  recorded  with  the 
register  of  deeds  of  the  proper  county,  if  any  one  was 
deceived  as  to  who  owned  the  property,  such  deception 
must  have  been  the  consequence  of  his  own  negligence  and 
carelessness.  The  record  is  the  best  evidence,  and  is  pro- 
vided alike  for  the  protection  of  the  married  woman  and 
the  creditor  of  the  husband,  and  he  who  fails  to  avail  him- 
self of  the  notice  that  the  law  compels  to  be  given  for  his 
protection,  suffers  from  his  own  act,  and  is  without  remedy. 

The  debt  upon  which  the  attachment  was  issued  was 
contracted  by  Berkins,  Cleveland,  Griswold  and  Munn,  who 
comprised  a  ditch  company,  and  it  was  a  debt  against  this 
company,  and  it  sufficiently  appears  by  the  record,  that  it 
was  not  a  debt  of  Cornelius  Griswold,  contracted  for  neces- 
sary articles  procured  for  the  use  and  benefit  of  his  wife 
and  children.  Under  the  statute,  a  debt  of  the  husband, 
contracted  for  the  necessary  support  of  his  wife  and  chil- 
dren, could  be  collected  from  the  separate  property  of  the 
wife,  but  it  is  perfectly  apparent,  from  the  testimony,  that 
the  debt  under  consideration  is  not  one  of  this  privileged 
character. 

Objection  is  made  that  the  court  permitted  the  plaintiff  to 
show,  by  general  reputation,  that  she  was  the  owner  of  the 
cattle. 

If  it  were  true  that  testimony  of  this  character  was  intro- 
duced and  received  in  evidence,  for  the  purpose  of  showing 
title  in  the  plaintiff,  the  objection  would  have  been  well 
taken,  but  an  examination  of  the  issues  in  the  case  will  show 
that  this  testimony  was  offered  for  another  and  a  very  dif- 
ferent purpose,  and,  if  we  understand  the  issues  correctly, 
was  competent  proof. 

The  answer  charges  that  the  property  in  question  belonged 
to  Cornelius  Griswold,  the  husband  of  plaintiff,  and  that 
the  plaintiff  and  her  husband  conspired  together,  for  the 
purpose  of  hindering,  delaying  and  defrauding  his  credit- 
ors, and  that  the  claim  of  plaintiff  was  fraudulent  and  void. 
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Under  this  allegation,  proof  was  offered  by  defendants 
tending  to  show  that  plaintiff  had  allowed  her  hnsband  to 
control  the  property  and  to  call  it  his,  and  to  exercise  acts 
of  ownership  over  it,  with  her  consent,  and  that  by  such 
acts  of  the  plaintiff,  the  defendants  supposed,  and  had  the 
right  to  suppose,  that  the  husband  was  the  owner.  And 
for  the  purpose  of  rebutting  this  allegation  and  proof,  as  to 
fraud  and  conspiracy  by  plaintiff  and  her  husband,  it  was 
competent  and  legitimate  proof  on  her  part  to  show,  that 
it  was  generally  known  in  the  neighborhood  that  the  prop- 
erty belonged  to  plaintiff.  This  proof  was  not  offered  to 
show  title.  That  the  property  was  originally  purchased 
with  plaintiff's  own  separate  money,  and  that  she  became 
the  lawful  owner  thereof,  by  virtue  of  such  purchase,  was 
not  disputed,  so  that  there  was  no  occasion  to  undertake  to 
show  title  by  reputation,  which  never  could  be  done,  bat 
this  proof  was  offered  to  rebut  the  allegation  of  fraud  and 
deception  on  the  part  of  the  plaintiff,  and  to  show  that 
defendants  had  not  been  fraudulently  deceived  as  to  the 
ownership  of  the  property,  and  for  this  purpose  the  testi- 
mony was  legitimate  and  competent. 

And  the  time  when  this  proof  should  have  been  offered 
and  received  in  evidence  was  purely  within  the  discretion 
of  the  court  The  court  can  direct  the  order  of  proof.  To 
meet  the  allegation  of  fraud  in  the  answer,  it  was  compe- 
tent for  the  plaintiff  in  laying  her  case  before  the  jury  to 
answer  this  charge,  or  she  could  have  produced  this  proof 
in  rebuttal,  after  the  defense  had  rested  their  case.  Either 
would  have  been  in  order  under  the  direction  of  the  court 

2.  It  is  claimed  in  the  answer,  and  proof  was  offered 
tending  to  show  that  the  plaintiff  stood  by  and  permitted 
her  husband  to  represent  and  claim  the  property  as  his  own, 
and  that  in  conse4uence  of  such  claim  and  representations 
the  defendants  were  induced  to  give  the  credit  to  said  Cor- 
nelius Griswold,  upon  which  said  indebtedness  is  founded, 
and  that  by  reason  thereof  the  plaintiff  is  estopped  from 
asserting  any  claim  to  the  property. 

At  common  law  the  personal  property  of  a  married 
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woman  becomes  her  husband's  by  his  act  of  reducing  the 
same  to  possession,  and  it  was  subject  to  be  taken  to  satisfy 
his  debts.  This  rigorous  and  unjust  rule,  by  the  enlightened 
legislation  of  most  of  our  States  and  Territories,  has  been  so 
far  encroached  upon  and  abrogated  as  to  authorize  and  per- 
mit married  women  to  hold  and  enjoy  their  separate  prop- 
erty, freed  from  liability  for  the  husband's  debts.  Our 
statute  thus  enlarges  the  rights  of  married  women,  and  pro- 
vides that  their  property  shall  not  be  subject  to  the  debts 
of  the  husband,  and  it  points  out  the  mode  by  which  such 
property  shall  be  held  and  preserved.  Bannack  Stats.  369. 
When  a  list  of  the  separate  property  of  the  wife  is  recorded, 
as  required  by  the  statute,  it  is  entirely  freed  from  the 
debts  of  the  husband,  as  fully  and  as  completely  as 
if  the  marriage  relation  did  not  exist.  When  the  statute 
is  complied  with  its  prohibition  is  absolute.  And  as  to 
this  separate  property  of  the  wife,  it  is  competent  for  her 
to  make  her  husband  her  agent  to  take  care  of  and  sell 
and  dispose  of  the  same,  and  after  the  list  of  property  has 
been  recorded  as  required,  the  possession  of  the  husband 
confers  no  rights  upon  him  or  his  creditors.  The  record  is 
notice,  and  the  possession  of  the  husband  raises  no  pre- 
sumptions against  the  wife.  The  very  object  in  requiring 
a  record  is  to  authorize  the  husband  to  retain  possession 
and  at  the  same  time  provide  the  means  whereby  the  public 
shall  not  be  deceived  as  to  the  ownership  of  the  property. 

After  a  list  of  the  property  has  been  recorded  as  required 
by  the  statute,  the  wife  cannot  be  estopped  from  asserting 
her  claim  to  the  same  by  her  silence,  and  her  silence  is  what 
is  complained  of,  no  affirmative  act  being  charged  against 
her.  If  the  husband  should  represent  and  claim  the  prop- 
erty as  his  own,  with  the  knowledge  of  his  wife,  this  would 
not  be  an  estoppel,  for  the. reason  that  she  has  placed  upon 
record  her  title,  which  is  notice  to  all  the  world,  and  that 
record  can  no  more  be  contradicted  by  mere  verbal  declara- 
tions of  third  persons  than  can  a  deed.  The  wife  is  not 
obliged  to  publish  the  fraudulent  conduct  or  the  false  as- 
sumptions of  her  husband. 
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It  is  not  claimed  that  the  wife  ever  made  any  repiesenta- 
tions  or  performed  any  act  tending  to  show  that  the  prop- 
erty belonged  to  her  hufiband,  but  it  is  claimed  that  by  her 
silence  she  has  permitted  the  husband  to  claim  the  prop- 
erty, and  that  by  her  silence  she  has  permitted  the  creditors 
to  be  deceived,  and  that  by  her  silence  she  is  estopped.  It 
is  a  sufficient  answer  to  this  claim  to  say  that  when  the  wife 
caused  a  list  of  her  property  to  be  recorded  with  the  rois- 
ter of  deeds,  she  was  not  silent  but  spoke,  not  only  to  the 
creditors  of  her  husband,  but  to  every  one  beside,  and 
thereby  informed  them  if  they  gave  credit  to  her  husband, 
on  the  strength  of  her  property,  they  did  so  at  their  peril. 
If  lands  were  conveyed  to  the  wife  by  a  warrantee  deed  in 
fee  simple  which  was  duly  recorded,  would  the  assertion 
or  representation  of  the  husband,  in  her  presence,  tliat  the 
land  belonged  to  him,  and  was  his  own  property,  estop  the 
wife  from  claiming  under  the  deed  t  So  if  the  wife  has 
record  title  to  personal  property  and  her  husband  should 
claim  the  same  as  his  own,  in  her  presence,  would  she  be 
thereby  estopped  from  asserting  her  claim  by  the  record  t 

In  the  case  of  The  Bank  cf  the  United  States  v.  Elizct- 
heth  Lee  et  al.^  the  court  say :  '^  We  are  asked  to  deal  with 
the  conduct  of  the  wife  living  in  harmony  with  her  husband 
as  if  she  was  a  third  person,  and  to  decree  against  her 
because  she  did  not  expose  her  husband  to  the  community 
in  which  she  lived,  and  especially  to  the  complainants,  when, 
within  the  wife's  knowledge,  he  was  holding  out  her  prop- 
erty as  his  own,  and  using  of  it  as  his  own,  and  obtaining 
credit  upon  the  faith  that  he  was  the  true  owner.  That 
Richard  B.  Lee  did  deal  with  and  use  the  property  in  con- 
troversy as  if  he  had  been  its  owner,  and  that  t^e  commu- 
nity did  believe  him  the  true  owner  and  give  him  credit  on 
the  faith  of  the  property,  is  no  doubt  true,  and  it  is  very 
probable  that  Mrs.  Lee  knew  the  fact,  but  continued  passive 
and  silent  on  the  subject.  Was  it  the  duty  of  Mrs.  Lee  to 
advertise  to  the  community  in  which  she  lived,  that  her 
husband  had  no  title  to  the  property  on  the  faith  of  which 
he  was  obtaining  credit,  but  that  it  was  hers  \    All  we  need 
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ny  is  that  a  court  of  chancery  cannot  hold  Mrs.  Lee  respon- 
sible for  her  silence."  13  Pet  107;  Morrison  v.  Wilson 
and  wifCy  13  Gal.  494. 

The  doctrine  of  these  cases  applies  with  mnch  stronger 
force  where,  in  pursuance  of  the-statute,  the  wife  had  in  the 
most  solemn  manner  given  notice  to  the  public  that  she  was 
the  owner  of  the  property,  and  that,  too,  before  the  husband 
had  obtained  any  credit  upon  the  strength  of  her  property, 
and  before  the  debt  of  the  husband  was  contracted.  And 
here  will  be  seen  the  competency  of  the  testimony  tending 
to  show  that  the  public  generally  knew  that  the  property 
belonged  to  the  plaintiff. 

The  answer  does  not  charge  that  the  plaintiff  had  done 
any  affirmative  act  designedly  to  induce  the  defendants  to 
give  credit  to  her  husband,  and  the  testimony  does  not  go 
beyond  the  answer  in  this  respect,  but  it  simply  charges, 
that  she  had  permitted  her  husband  to  claim  the  property 
as  his  own,  and  this,  after  a  public  record  of  the  property 
had  been  made  according  to  law,  is  no  estoppel. 

3.  At  the  time  the  property  was  taken  by  the  attachment 
of  defendants,  it  belonged  to  the  plaintiff,  and  the  taking 
was  unlawful,  and  no  demand  for  a  return  of  the  property 
was  necessary  before  replevin.  The  property  was  taken  by 
the  sheriff  at  the  suit  of  defendants.  His  taking  is  their 
taking.    He  acts  for  them  as  their  agent,  and  his  acts  are 

their  acts,  and  both  are  liable.  

Jvdffment  affirmed.  I  £ 

9  475 

11  160 

1  561 

15  576 

I  561) 
I  17_  52ll 

Atohisok  et  al.,  appellants,  v.  Pbtebson  et  al.,  respondents.  A  % 

ABANBOimsNT— intenMon.    The  BuspenBion  of  work  upon  a  ditch,  from  July,  JS*J$ 

186S,  to  Augast,  1808,  was  not  an  abandonment,  if  there  waa  no  intention  to 
atmndon  the  same. 

Watmr— prior  appropHotor— quantify  and  qucMty.    The  first  appropriator  of 
water  for  mining  purposes  is  entitled  to  the  same,  as  against  subsequent 
appropriators,  without  material  intennption  in  the  flow  thereof  in  qnan* 
ti^  or  quality. 
Vol.  L— 71. 
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INJUNOTION — grwMng  of— facts  of  cast — refuBoJi  It  appeared  in  this  ease  that 
the  head  of  a  ditch  was  fifteen  miles  below  certain  mining  ground ;  that  the 
owners  of  the  ditch,  who  were  the  first  appropriators  of  the  water,  were 
oonii>elled,  on  account  of  the  working  of  the  ground,  to  construct  and 
maintain  a  sand  reservoir,  and  use  the  water  ten  minutes  daily  to  dean  it, 
and  employ,  during  this  time,  one  man,  who  was  also  employed  on  the  ditch 
for  other  purposes.  The  court  held  that  the  injuries  complained  of  did  not 
justify  the  granting  of  an  injunction. 

Injunction — soVotnoy  of  parties — damages.  An  injunction  will  not  be  granted 
if  the  parties  are  solvent  and  the  complainants  have  an  adequate  remedy 
at  law  by  bringing  a  suit  for  damages. 

Injunction— remedj^  —  irvury.  Courts  require  a  very  strong  case  for  the 
granting  of  an  injunctloii  which  will  cause  more  injuiy  than  it  will  remedy. 

Appeal  from  the  Third  District^  Lewis  and  Clarke  County. 

This  case  was  tried  by  the  court,  Wade,  J.,  in  Novem- 
ber, 1871,  who  rendered  a  judgment  for  Peterson,  and 
Atchison  appealed.    The  facts  appear  in  the  opinion. 

Chumaseeo  &  Chadwick,  for  appellants. 

Appellants  were  injured  by  the  filling  in  of  the  ditch 
with  sand  and  sediment,  which  required  the  services  of  one 
man  extra  to  keep  the  sand  out,  and  diminished  the 
capacity  of  the  ditch,  and  caused  more  labor  to  clean  out 
the  ditch  in  the  spring.  The  court  below  ignored  the  evi- 
dence upon  these  points.  Appellants  were  compelled,  in 
the  summer  of  1871,  to  reduce  the  price  of  water  ten  cents 
per  inch,  owing  to  the  same  being  rendered  muddy  by  the 
mining  of  respondents.  This  reduction  amounts  to  from 
$40  to  $45  daily,  the  capacity  of  the  ditch  being  from  four 
hundred  to  four  hundred  and  fifty  inches.  Yet  the  court 
finds  that  appellants  are  not  injured  by  the  deterioration 
of  the  water. 

The  court  also  ignored  the  evidence  of  appellants  regard- 
ing the  cleaning  out  of  the  ditch  in  the  spring,  and  finds 
that  appellants  are  not  materially  injured.  The  testimony 
shows  that  the  work  of  cleaning  out  the  ditch  in  the  spring 
would  be  little  or  nothing,  if  it  were  not  for  respondents' 
mining.  In  1871  appellants  were  compelled  to  expend  $500 
extra  to  what  would  have  been  necessary  if  respondents 
had  not  filled  up  the  ditch.  If  such  evidence  does  not  show 
an  injury,  we  do  not  comprehend  the  term.' 
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The  ditch  had  only  one-half  of  its  original  capacity  on 
account  of  sand,  and  appellants  were  damaged  by  the 
diminished  quantity  of  water  sold  in  1870.  The  evidence 
showed  that  an  extra  man  was  required  on  account  of  the 
sand.  His  wages  were  $126  per  month,  or  about  $1,000  for 
the  mining  season.  And  yet  the  court  finds  that  appellants 
are  not  materially  iiyured. 

If  appellants  were  entitled  to  the  use  of  the  water  as  pure 
as  they  appropriated  it,  they  are  entitled  to  the  protection 
which  can  only  come  from  a  court  of  equity.  Bear  H.  Co. 
V.  York  M.  Co.,  8  Cal.  333 ;  Butte  C.  &  D.  Co.  v.  Vaughn^ 
11  id.  163 ;  Phosnix  W.  Co.  v.  Fletcher,  23  id.  484 ;  HiU  r. 
Smith,  27  id.  480 ;  S.  C,  32  id.  166. 

Appellants  do.  not  claim  that  respondents  should  be 
enjoined  from  working  their  mining  ground.  They  only 
ask  that  respondents  be  enjoined  from  running  their  tail- 
ings down  into  appellants'  ditch.  This  can  be  done  by  the 
erection  of  slum  dams  on  Ten  Mile  creek.  The  judgment 
should  be  modified  to  allow  this  to  be  done.  Appellants 
have  expended  $117,000  in  valuable  works,  and  should  be 
protected  from  the  acts  of  those  }vho  come  after  them  and 
seek  to  destroy  their  property. 

If  respondents  are  responsible,  this  is  no  reason  why  they 
should  not  be  enjoined.  Courts  of  equity  always  interfere 
to  prevent  a  multiplicity  of  suits.  In  this  case  appellants 
would  be  compelled  to  bring  many  suits  against  respond- 
ents to  recover  their  damages  year  after  year. 

Shober  &  LowBY  and  G.  Qt.  Symes,  for  respondents. 

The  only  way  by  which  the  decision  of  a  court  on  the 
facts  can  be  reviewed  is  by  demanding  written  findings. 
Sanchez  v.  McMahon,  36  Cal.  226.  No  written  findings 
were  demanded  by  appellants,  as  required  by  law.  Civ. 
Prac.  Act,  §  180.  There  were  no  written  findings,  and  no 
instructions  oflfered  or  given,  or  refused,  and  no  exceptions 
were  taken. 

The  statement  does  not  contain  a  specification  of  the  par- 
ticular errors  relied  on,  and  should  be  disregarded.    Civ. 
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Prac.Actj§196;  3  Eatee's  PL  575 ;  Button  y.  Heed,  28  GH 
478 ;  Bearis  v.  BmanueUiy  36  id.  118. 

If  the  record  showed  proper  assignments  of  error,  there 
is  a  conflict  of  evidence,  and  the  findings  of  the  couH  on 
the  facts  could  not  be  set  aside.  JF^ost  v.  Bartfard,  40  Cal. 
166.    The  testimony  preponderates  in  favor  of  respondents. 

The  '-psxty  mining  above  on  a  stream  has  the  right  to  use 
the  water  and  turn  it  back  into  the  channel.  If  parties 
i>elow  are  slightly  injured,  it  is  damnum  absque  injuria. 
Bear  R.  &  A.  W.  Co.  v.  Tor^  M.  Co.,  8  Cal.  332 ;  BiU  v. 
King,  id.  337 ;  BiU  v.  Smith,  27  id.  479  ;  Phcenix  W.  Co. 
▼.  Fletcher,  23  id.  483. 

The  question  of  a  considerable  injury  to  the  water  and 
ditch  is  a  question  of  fact,  on  which  there  is  a  conflict  of 
evidence.  The  findings  of  the  court  on  facts  will  not  be  set 
aside  unless  the  evidence  was  such  that  a  verdict  would  be 
Bet  aside  as  contrary  to  evidence.  Moore  v.  Murdoch,  26 
Cal.  515. 

The  opinion  of  the  court  below  is  not  a  finding.  3  Estee's 
PI.  432,  and  cases  cited. 

Appellants  must  make,put  a  case  showing  a  clear  neces- 
sity for  the  issuance  of  an  injunction.  Hill,  on  Inj.,  §§  16, 
18.  The  granting  of  an  injunction  in  this  case  would  cause 
great  injustice  and  injury  to  respondents.  Injunctions  are 
sometimes  refused  on  this  ground.    Hill,  on  Inj.,  §  22. 

The  remedy  of  injunction  is  only  granted  in  the  absence 
of  an  adequate  legal  remedy.  HUl.  on  Inj. ,  §  25.  Respond- 
ents are  solvent,  as  shown  by  the  evidence,  and  able  to  re- 
spond in  damages. 

Wade,  C.  J.  This  is  ^  suit  brought  by  the  owners  of  the 
Helena  Water  Ditch  Company  against  the  defendants,  for 
an  injunction  to  restrain  their  mining  operations  on  the  upper 
Ten  Mile  creek.  The  plaintiffs'  ditch  taps  the  creek  about 
fifteen  miles  below  the  mines  of  defendants,  on  the  same 
stream,  and  the  plaintiffs  claim  to  be  the  prior  appropriators 
of  the  waters  of  the  creek  or  so  much  thereof  as  is  necessary 
for  the  purposes  of  the  ditch,  and  that  the  mining  operations 
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of  the  defendants  injure  and  damage  ihe  waters  of  the 
stream,  and  the  ditch  of  the  plaintijis. 

The  testimony  of  the  plaintiffs  establishes  the  fiEtctthat 
the  plaintiffs  commenced  their  ditch  in  November,  1864^ 
and  continued  work  thereon  until  July,  1866,  expending 
within  that  time  about  $23,000  thereon,  and  completing  two- 
thirds  of  the  digging  required  to  complete  the  ditch,  when 
their  money  failed,  and  the  work  suspended.  No  more  work 
was  performed  on  the  ditch  until  August,  1866,  but  the  com- 
pany continued  in  possession  and  claiming  tibe  ditch  until 
August,  1866,  when  they  sold  the  same  for  $4,000,  and  work 
thereon  was  resumed,  and  the  ditch  completed  and  put  in 
operation  in  1867.  There  was  no  abandonment  of  the  ditch 
within  the  meaning  of  the  law,  for  when  the  work  was  sus- 
pended there  was  no  irdenMon  to  abandon,  and  the  subse- 
quent sale  for  a  valuable  consideration  showed  the  property 
to  be  valuable,  and  there  was,  in  fact,  no  abandonment  of 
possession. 

The  testimony  further  shows,  that  in  1866  there  was  mining 
on  the  upper  Ten  Mile  for  two  or  three  months  on  a  small 
scale,  but  there  was  no  continuous  mining  there  until  1867, 
and  since  that  time  the  proof  is  not  satisfactory  as  to  the 
continuance  or  extent  of  the  mining  there.  The  plaintiffs 
are  clearly  the  prior  appropriators  of  the  waters  of  the  Ten 
Mile  creek  to  the  capacity  of  their  ditch,  as  against  the  de« 
fendants,  and  as  such  are  entitled  to  the  unobstructed  use 
and  flow  of  the  water. 

2.  The  facts  herein  shown  are  sufficient  to  demonstrate 
that  the  right  to  bring  this  action  is  not  barred  by  the  statute 
of  limitations. 

8.  The  only  remaining  question,  and  upon  the  decision  of 
which  the  fate  of  this  case  depends,  relates  to  the  injury  and 
damage  to  the  plaintiffs,  and  their  ditch,  and  the  waters 
thereof  in  consequence  of  the  mining  operations  of  the  de- 
fendants. The  volume  of  the  waters  of  the  stream  is  in- 
creased by  tributaries  flowing  into  it  between  the  head  of, 
plaintiffs'  ditch,  and  the  mines  of  defendants  from  fifteen 
to  eighteen  miles  above,  about  five-sixths,  that  is  to  say,  the 
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stream  where  plamtiffs'  ditch  taps  it  is  about  six  times  as 
large  as  at  the  point  where  the  mining  operations  of  defend- 
ants are  carried  on.  If  twelve  hundred  inches  of  water  flow 
down  the  stream  opposite  the  head  of  plaintiffs'  ditch,  two 
hundred  inches  thereof,  or  in  that  proportion,  would  come 
from  the  upper  Ten  Mile  at  the  point  where  the  defendants 
are  mining.  The  tailings  of  the  defendants  are  cribbed,  and 
this  two  hundred  inches  of  water,  afte)r  having  been  used 
for  mining  several  times,  flows  down  the  stream  for  fifteen 
or  eighteen  miles  to  the  head  of  plaintiffs'  ditch,  but  before 
reaching  that  point  is  mixed  with  ten  hundred  inches  of 
pure  water,  and  in  this  condition  it  enters  the  ditch  of  plain- 
tiffs. It  then  flows  through  the  ditch  for  thirteen  miles 
and  is  used  for  mining  purposes  in  Last  Chance  galch. 

It  is  admitted  that  the  mining  of  defendants  does  not 
diminish  the  flow  of  the  waters  of  the  creek,  and  the  testi- 
mony is  entirely  conclusive  upon  the  proposition  that  the 
water  after  reaching  the  mines  of  Last  Chance,  where  it  is 
used,  is  first-class  water  for  mining  purposes,  and  that  it  ia 
not  diminished  in  quantity  or  quality  at  that  point.  Then  the 
only  remaining  question  relates  to  the  injury  and  damage 
to  the  ditch  caused  by  the  flow  of  this  water  through  it 

There  is  abundance  of  testimony  tending  to  show  that  the 
water  will  become  clear  after  having  been  used  for  mining, 
in  flowing  five  or  six  miles,  while,  upon  the  other  hand, 
there  is  proof  going  to  show  that  roily  water  will  never  be- 
come pure  as  long  as  it  is  in  motion  ;  and  this  latter  view  is 
the  most  satisfactory,  and  I  have  not  much  hesitation  in 
saying,  judging  from  the  testimony,  that  the  waters  of  Ten 
Mile  creek,  at  the  point  where  the  plaintiffs'  ditch  taps 
the  same,  are  discolored,  and  carry  a  certain  amount  of 
sediment  in  consequence  of  the  mining  of  defendants.  Be- 
ore  this  mining  commenced  the  waters  of  the  creek  were  pure. 

Now  let  us  examine  the  extent  of  the  injury  to  the  ditch. 
The  water  is  not  injured,  as  we  have  already  shown.  Then 
the  only  injury  that  could  result  is  in  filling  the  ditch  and 
in  constructing  and  tending  the  necessary  apparatus  to 
keep  the  sand  and  sediment  from  entering  the  same. 
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The  ditch  had  to  be  cleaned  each  spring,  and  did  before 
the  mining  of  defendants  commenced,  and  it  is  not  very 
satisfactorily  shown  that  the  cleaning  required  any  consider- 
able more  labor  since  the  mining  than  before.  Certainly  the 
flow  of  the  water  has  not  been  materially  obstructed  since 
the  mining  commenced.  But  the  proof  shows  this  fact, 
that  the  plaintiffs  have  been  compelled  to  construct  a  sand 
gate  or  reservoir,  to  catch  the  sand  and  sediment,  and  that 
this,  during  the  mining  reason,  fills  every  twenty -four  hours, 
and  that  the  waters  of  the  ditch  had  to  be  used  from  ten  to 
twenty  minutes  each  day  in  cleaning  this  gate  or  reservoir, 
and  that  one  man's  seryices  are  necessary  for  that  time  to 
clear  the  sand  and  sediment  from  the  reservoir.  The  testi- 
m<|ny  shows  that  this  ditch  is  divided  into  three  sections, 
and  that  the  services  of  one  man  to  each  section  is  con- 
stantly employed,  and  was  before  there  was  any  mining  on 
the  creek,  to  keep  the  ditch  in  running  order.  Mr.  Atchi- 
son thinks  that  two  men  might  probably  attend  to  the  ditch 
if  it  was  not  necessary  to  tend  the  sand  gate.  Then  the 
extent  of  the  injury  and  damage  is  reduced  to  this :  the 
construction  of  a  sand  gate,  the  use  of  the  water  ten 
minutes  each  day  to  wash  and  cleanse  it,  and  the  services 
of  a  man  for  that  length  of  time  who  is  necessarily  employed 
in  other  services  on  the  ditch,  and  is  not,  especially  there 
for  the  purpose  of  tending  the  sand  gate,  but  is  on  the  ditch 
for  general  services,  working  by  the  month. 

Does  the  case  come  within  the  range  of  the  decisions  cited 
by  appellants  in  the  California  Reports  ?  We  will  examine 
those  cases.  In  the  case  of  Hill  v.  SmWiy  27  Cal.  480,  the 
defendants  had  been  engaged  for  four  weeks  in  digging  up 
the  bed  of  a  creek  at  points  from  six  hundred  feet  to  one 
thousand  feet  above  the  head  of  the  ditch,  and  washing 
down  the  earth  and  water  into  the  ditch,  thereby  mixing 
the  earth  and  mud  with  the  water,  and  that  in  consequence 
thereof  the  sales  of  water  were  injured,  and  the  use  of  the 
mines  destroyed ;  where  the  plaintiff  had  previously  sold 
sixty  inches  of  water  she  was  compelled  to  sell  one  hundred 
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and  twenty  inches  at  the  same  price,  in  conseqnenoe  of  the 
deterioration  of  its  solvent  capacity,  by  reason  of  the  sedi- 
ment and  mud  from  defendants'  mining  claim,  and  that 
some  of  the  miners  qnit  work  entirely  in  consequence  of  the 
muddy  water.  Is  this  case  parallel  in  any  sense  to  the 
case  at  bar  t  Here  the  mining  was  only  six  hundred  feet  to 
one  thousand  feet  from  the  head  of  the  ditch,  while  in  the 
case  under  consideration  it  is  at  least  fifteen  miles  away,  and 
a  large  volume  of  pure  water  mixes  with  the  water  from  the 
mines  before  reaching  the  ditch. 

The  case  in  the  23d  Cal.  480,  Phoenix  Water  Company  v. 
Fletcher^  shows  this  state  of  facts.  The  plaintiffs  were  the 
prior  appropriators  of  the  waters  of  the  stream,  and  had 
constructed  a  ditch  for  mining  purposes.  The  defendants 
erected  a  dam  across  the  stream  above  the  plaintifGs'  ditch 
for  the  purposes  of  a  saw-mill,  and  caused  the  waters  to 
flow  irregularly,  at  times  holding  it  back,  and  suffering  but 
a  small  quantity  to  flow  to  plaintiffs'  ditch,  and  at  other 
limes  letting  it  down  in  greatly  increased  quantity,  and  that 
the  saw-dust  and  refuse  bark  of  the  mill  is  thrown  into  the 
stream  by  the  defendants,  clogging  and  filling  the  plaintifE^ 
ditch  and  reservoirs,  and  thereby  diminishing  their  capacity 
to  flow  and  hold  water,  and  that  thereby  serious  injury  was 
caused  to  the  plaintiffs.  The  exact  nature  and  extent  of  the 
injury  is  not  stated,  but  it  may  well  be  supposed  that  the 
irregularity  in  the  flow  caused  by  the  mill  and  dam  of  de- 
fendants was  the  chief  source  of  damage,  as  that  was  one 
of  the  principal  points  decided  in  the  case,  and  a«  to  this 
point  the  doctrine  in  the  case  of  The  Bear  Jiiver  and  AtUmm 
Water  and  Mining  Company  v.  The  New  York  Mining 
Company i  8  Cal.  827,  that  the  first  appropriator  of  water 
for  mining  purposes  is  entitled  to  have  the  water  flow  with- 
out material  interruption  in  its  natural  channel,  is  approved 
and  confirmed. 

In  the  case  under  consideration,  there  was  no  material,  if 
any,  interruption  in  the  flow  of  the  stream,  and  no  com- 
plaints from  the  miners  for  irregularity  in  the  supply  of 
water  from  the  ditch. 
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The  doctrine  that  the  first  appropriator  of  water  for  min* 
ing  purposes  is  entitled  to  the  waters  of  a  stream  as  against 
subsequent  appropriators  without  material  interruption  in 
the  flow  thereof,  or  in  quantity  or  quality,  is  fully  recog- 
nized. This  proposition  has  been  too  long  established  in 
this  mining  region  to  be  now  called  in  question,  and  I  apply 
this  doctrine  to  the  case  in  hand. 

The  water  of  Ten  Mile  creek,  at  the  place  where  it 
enters  plaintiffs'  ditch,  is  first-class  water  for  mining  pur- 
poses. It  is  of  the  same  quality  when  it  reaches  the  mines 
of  Last  Chance,  and  the  only  damage  to  the  plaintiffs,  in  con- 
sequence of  the  mining  of  defendants,  is  the  work  of  one 
man  for  from  ten  to  twenty  minutes  each  day  and  the  use 
of  the  waters  of  the  ditch  for  that  length  of  time,  and  this 
service  is  performed  by  a  man  working  by  the  month,  and 
his  pay  is  not  thereby  increased.  This  sand  gate  is  effect- 
ual in  its  operation,  and  the  task  of  cleaning  the  ditch  each 
spring  is  not  materially  increased  in  consequence  of  the 
mining  above. 

Then  it  only  remains  to  say  that  the  nature  and  extent  of 
the  injury  complained  of  is  not  such  as  would  authorize  or 
justify  the  granting  of  the  injunction  prayed  for. 

Mining  upon  the  upper  Ten  Mile  will  cause  the  waters  of 
the  stream  to  be  discolored,  and  to  carry  a  certain  amount 
of  sediment  for  many  mDes  below  plaintiffs'  ditch,  and  to 
grant  the  injunction  would  necessarily  cause  the  defendants 
to  cease  mining. 

There  is  one  further  consideration.  The  defendants  are 
shown  to  be  responsible  for  their  acts.  Their  mining  claims 
are  shown  to  be  worth  from  $16,000  to  $20,000  each,  and 
this  testimony  is  not  disputed,  and  there  is  no  testimony 
tending  to  show  the  insolvency  of  defendants,  and  for  the 
purposes  of  this  case  they  must  be  taken  to  be  solvent  and 
responsible.  The  office  of  an  injunction  is  to  prevent  an 
irreparable  injury,  and  it  is  not  applicable  to  those  where 
the  parties  have  an  adequate  remedy  at  law.  In  this  case, 
if  the  defendants  have  injured  the  plaintiffs,  a  suit  for  dam- 
Vol.  I.  — 72 
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ages  would  be  the  appropriate  remedy,  the  defendants  being 
responsible  and  solvent. 

It  would  require  a  very  strong  case  for  an  injunction  to 
justify  the  granting  thereof,  when  such  an  act  would  cause 
infinitely  more  damage  than  it  would  remedy,  and  this  is 
the  case  at  bar. 

The  matter  of  granting  or  refusing  an  injunction  is  very 
much  in  the  discretion  of  the  court,  and  we  think  a  sound 
discretion  was  exercised  in  the  case  at  bar, 

Jvdgment  ajffirTiied. 


Caldwell  et  al.,  appellants,  v.  Gaks  et  al.,  respondents. 

RxPiiEViN  UNDERTAKiNa — swetUa — return  of  property.  The  sureties  in  an 
undertaking  in  replevin  are  released  from  their  obligation  to  return  the 
property,  if  it  is  taken  by  due  process  of  law,  without  their  fault,  and  held 
or  sold,  so  that  a  return  is  rendered  impossible. 

BxPLEViN — possession  cf  property— aUtichment.  The  proceedings  in  replevin 
'  give  a  right  to  the  temporaiy  possession  of  the  property  without  any  title, 
until  the  right  of  possession  is -tried  and  determined,  and  do  not  Impair  the 
lien  of  an  attachment  that  has  been  levied  on  the  property. 

Replbvin  UNDERTAKING— o&Wflfattpn  of  Sureties.    The  sureties  in  an  under- 

"  taking  in  replevin  must  return  the  property  after  a  judgment  has  been 
rendered  for  such  return,  if  it  is  in  tlheir  power  so  to  do ;  and  they  are  en- 
titled to  the  property,  if  they  pay  the  judgment  in  the  suit  in  which  tho 
property  has  been  attached. 

Replevin  undkrtakinq  —  compliance  with  — condition.  The  condition  of  a 
replevin  undertaking,  to  return  the  property,  is  complied  with,  if  tho 
sheriff  acquires  possession  of  the  same  under  a  subsequent  attachment  or 
execution. 

Evidence — replevin  undei-taMng — defense  of  sureties.  It  is  not  competent  for 
the  sureties,  in  a  replevin  undertaking,  to  prove  that  the  owner  had  no  at- 
tachable interest  in  the  property,  or  that  the  attaching  creditor  was  not 
injured  by  their  failure  to  return  the  same. 

Appealfrom  the  Third  District^  Lewis. and  Clarice  County. 

This  case  was  tried  in  July,  1871,  by  a  jury,  that  returned 
a  verdict  for  Guns.  The  court.  Wade,  J.,  overruled  the 
motion  for  a  new  trial.    The  facts  appear  in  the  opinion. 
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Chumasebo  &  Chadwiok,  for  appellants. 

The  first  ground  of  defense  to  this  case,  that  the  sureties 
were  released  by  the  sheriff  retaking  the  property  upon  a 
second  writ  of  attachment,  is  untenable.  There  is  no  author- 
ity in  law  to  sustain  such  a  proposition.  Justice  would  be 
easily  defeated  if  this  is  law.  The  lien  of  the  first  attaching 
creditor  is  destroyed  by  the  acts  of  third  parties,  in  replevy- 
ing and  attaching  the  property,  and  he  is  without  a  remedy. 
Appellants  attached  the  property  of  Germain,  and  Dahler 
replevied  it,  by  giving  a  good  bond.  Clark  attaches  the 
same  property.  Is  this  a  defense  to  an  action  on  the  bond 
given  by  respondents  for  the  benefit  of  appellants  ?  Dahler 
confessed  that  he  had  no  action,  by  dismissing  his  suit,  and 
was  ordered  by  the  court  to  return  the  property,  so  that 
appellants'  judgment  in  the  attachment  suit  could  be  satis- 
fied. Dahler  replevied  the  property,  after  Clark  attached 
it,  and  held  it  for  months,  until  it  was  sold  by  his  orders. 
Dahler  never  returned  the  property  to  the  sheriff,  and 
refused  to  comply  with  the  order  of  the  court.  If  it  had 
been  returned  to  the  sheriff,  it  would  have  been  held  to  sat- 
isfy the  attachments  of  appellants  and  Clark.  The  position 
of  respondents,  that  the  return  of  the  property  was  rendered 
impossible  by  the  act  of  the  sheriff,has  no  foundation  in  fact. 

The  evidence  shows  that  the  suit  of  Clark  against  Ger- 
maine  was  commenced  under  the  direction  of  Dahler,  to 
enable  him  to  get  the  property  again  into  the  hands  of  the 
sheriff,  and  delay  and  prevent  appellants  from  collecting 
their  claim  against  Germain.  The  cases  of  Clark  v.  Oer- 
mainey  and  Dahler  v.  Steele  (the  sheriff),  were  continued 
from  term  to  term,  nearly  two  years.  The  law  will  not 
benefit  a  party  who  resorts  to  such  trickery  and  chicanery. 

The  cases  of  ITutU  v.  Mobinson^  11  Cal.  262,  and  Hayes 
V.  Josephiy  26  id.  536,  cited  by  respondents,  are  inapplicable 
to  the  case  at  bar.    We  admit  that  the  decisions  are  good  law. 

The  sheriff  was  unable  to  find  the  property,  aftpr  the 
remittitur  in  the  case  of  Dahler  v.  ^eU  had  been  filed  in 
the  court  below.  This  would  certainly  fix  the  liability  of 
the  sureties  upon  the  replevin  bond.    Dahler,  by  his  acts, 
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sold  the  property  for  his  benefit,  and  placed  it  beyond  his 
power,  or  that  of  the  sureties,  to  return  it. 

The  court  erred  in  admitting  the  papers,  in  the  case  of 
Clark  V.  Oermain,  and  Dahler  v,  Steeile  (second  suit).  They 
constitute  no  defense  to  this  action.  The  admission  of  the 
papers  in  the  case  of  Dahler  vl  Oermain^  and  the  report 
of  the  sale  of  the  property,  was  error.  They  were  irrele- 
vant, and  calculated  to  mislead  the  jury.  Hill,  on  New 
Trials,  312-315,  and  cases  cited;  SantiUan  v.  Moses^  1 
Cal.  93 ;  Innis  v.  Steamer  Senator^  1  id.  461.  This  evi- 
dence had  nothing  to  do  with  the  defense  made  by  respond- 
ents. If  the  retaking  of  the  property  of  the  sheriff  released 
the  sureties  on  the  replevin  bond,  when  such  retaking  was 
proved,  the  defense  was  made  out. 

A  plea  that  the  title  to  property  replevied  was  not  in  the 
debtor  against  whom  the  attachment  issued,  is  bad  in  au 
action  on  the  replevin  bond,  after  a  deteimination  adverse  to 
the  plaintiff  in  replevin.  Smith  v.  lAsher^  23  Ind.  600; 
Mitchel  V.  Ingram^  38  Ala.  395. 

The  appellants  were  not  made  parties  to  the  suit  of  Dahler 
V.  Oermain^  for  the  foreclosure  of  Dahler*  s  mortgage. 
They  were  not  bound  by  the  decree  therein,  and  the  intro- 
duction thereof,  as  evidence,  was  error. 

The  court  erred  in  its  instructions.  The  question  of  the 
power  of  the  sheriff  to  return  the  property  had  nothing  to 
do  with  the  case.  If  the  property  had  been  returned,  the 
sureties  in  both  replevin  cases  would  have  been  relieved, 
and  the  judgments  of  appellants  and  Clark  could  have  been 
satisfied  by  the  sheriff. 

The  court  had  no  right  to  modify  instructions  that  were 
law  and  applicable  to  the  evidence.  Conrad  v.  Lindley^  8 
Cal.  173  ;  Russell  v.  Amador ^  3  id.  402 ;  Jamson  v.  Quinej/^ 
6  id.  491. 

The  property  was  not  in  the  possession  of  the  coroner  for 
Dahler  as  held  by  the  court.    Civ.  Prac.  Act,  §  104. 

Shobeb  &  LowET  and  E.  W.  Toole,  for  respondents. 
When  the  property  came  again  into  the  hands  of  the 
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Bberiflf,  as  appears  by  the  eyidence  in  this  case,  the  condi- 
tion of  the  replevin  bond  to  return  the  property  was  f nl- 
fllled.    BurU  v.  RoMnsoUy  11  Cal.  262. 

After  the  replevin  suit  had  been  dismissed,  it  left  the 
parties  to  settle  the  question  as  to  the  value  of  the  property 
and  the  right  of  possession,  on  the  undertaking  in  the  case. 
MiUs  V.  OleasoUy  21  Cal.  280.  The  question  as  to  who  had 
the  actual  possession  of  the  property  was  properly  sub- 
mitted to  the  jury. 

The  undertaking  was  given  to  the  sheriff  (Steele)  as  if  he 
was  a  trespasser  in  the  case.  What  right  had  appellants  to 
bring  this  suit  in  their  names  f  Tt  is  not  alleged  that  Steele 
was  the  trustee  of  an  express  trust,  and  there  is  no  assign- 
ment of  the  bond. 

If  the  sheriff  retook  the  property  and  let  it  go  again,  he 
must  look  to  the  second  bond ;  the  first  is  discharged. 
Hunt  V.  JiobinsoUj  11  Cal.  262  ;  Hayes  v.  Josephi,  26  id- 
636  ;  Curiae  v.  Packard,  29  id.  198. 

The  complaint  is  defective  in  alleging  that  the  property 
was  held  by  the  sheriff  for  appellants  and  other  creditors. 
Respondents'  demurrer  should  have  been  sustained. 

Dahler  dismissed  his  first  replevin  suit  because  the  sheriff 
retook  the  property  and  had  it  in  his  possession. 

'  Wadb,  C.  J.  This  is  an  action  on  a  replevin  bond,  and 
the  cause  comes  into  this  court  on  appeal  from  a  judgment 
for  defendants  in  the  court  below. 

A  statement  of  the  facts,  as  shown  by  the  record,  will  be 
necessary  to  a  correct  understanding  of  the  case. 

On  the  29th  day  of  January,  1870,  the  plaintiffs  com- 
menced a  suit  in  attachment  against  one  Germain,  and 
levied  upon  certain  personal  property  belonging  to  Ger- 
main, which  at  that  time  was  in  the  possession  of  one 
Dahler,  by  virtue  of  a  mortgage  by  Gtermain  to  Dahler, 
July  1, 1869. 

On  the  3d  day  of  February,  1870,  four  djays  after  the 
plaintiffs'  attachment,  Dahler  commenced  his  action  against 
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Steele,  sheriff,  and  replevied  the  attached  property,  and 
herein  the  undertaking  or  bond  in  replevin  was  given  upon 
which  this  suit  is  instituted.  In  this  action  such  proceed- 
ings were  had  as  that,  on  the  15th  day  of  March,  1870, 
the  action  was  dismissed,  and  judgment  for  the  return  of 
the  property  duly  given ;  but  prior  to  this,  and  while  the 
action  was  still  pending,  to  wit,  on  the  12th  day  of  March, 

1870,  the  property  was  again  attached  at  the  suit  of  one 
Clarke  against  Germain,  and  taken  into  the  possession  of 
Steele,  sheriff,  and  upon  the  same  day  was  again  replevied 
by  Dahler.  On  the  23d  day  of  March,  1870,  these 
plaintiffs  recovered  a .  judgment  against  G^ermain  for  the 
amount  of  their  claim,  upon  which  execution  was  issued 
and  returned  unsatisfied,  and  on  the  27th  day  of  January,* 

1871,  they  bring  their  action  against  these  defendants,  who 
were  and  are  sureties  upon  the  bond  in  replevin  in  the  first 
suit  of  Dahler  against  Steele,  sheriff,  and  on  the  22d 
day  of  July,  1870,  Dahler  forecloses  his  mortgage  and 
procures  a  decree  to  sell  the  property  covered  by  his  mort- 
gage, which  is  the  same  property  levied  upon  by  plaintiff's 
attachment,  and  replevied  by  Dahler,  and  again  attached 
by  Clarke ;  and,  in  pursuance  of  such  decree,  the  sheriff 
takes  possession  of  the  property  and  sells  the  same,  realiz- 
ing therefrom  an  amount  insufficient  to  satisfy  said  decree. 

Upon  this  state  of  facts,  are  these  defendants  liable  upon 
their  undertaking  i 

The  condition  of  the  undertaking  or  bond  of  defendants 
is  "for  the  prosecution  of  the  said  action  for  the  return  of 
said  property  to  said  defendant,  if  return  thereof  be  ad- 
judged, and  for  the  payment  to  said  defendant  of  such  sum 
•  as  may,  from  any  cause,  be  recovered  against  the  plaintiff." 

The  action  of  Dahler  against  Steele,  sheriff,  was  dismissed, 
and  judgment  for  return  of  the  property  duly  rendered, 
and  return  was  not  made,  and  thereby  the  condition 
of  the  undertaking  was  broken,  but  prior  to  the  judg- 
ment of  return,  and  while  the  property  was  in  posses- 
sion of  Dahler,  by  virtue  of  the  undertaking  of  defend- 
ants, it  was  attached  at  the  suit  of  Clarke,  and  thereby 
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came  again  into  the  possession  of  Steele,  sheriff,  defend- 
ant in  the  snit  of  claimant.  This  attachment  of  Clarke, 
by  viirtue  of  which  the  property  was  taken  from  the  posses- 
sion and  control  of  claimant  and  his  sureties,  rendered  it 
impossible  for  the  sureties  to  perform  the  judgment  for  a 
return  of  the  property.  By  reason  of  a  lawful  process 
issued  from  the  court  the  property  is  placed  beyond  the 
reach  of  the  claimant  and  his  sureties,  and  without  any 
fault  or  neglect  on  their  part,  and  by  operation  of  law,  the 
proi)erty  is  taken  beyond  their  control. 

Does  this  inability  of  the  sureties  to  perform  the  judg- 
ment of  return,  relieve  and  release  them  from  liability  upon 
their  undertaking  i 

At  the  time  the  proceedings  in  replevin  ^ere  instituted, 
and  the  undertaking  given,  the  property  was  in  the  custody 
of  the  law.  The  sheriff  held  it  by  virtue  of  plaintiffs'  attach* 
ment,  and  for  the  plaintiffs,  and  it  will  be  necessary  to 
inquire  into  the  nature  and  extent  of  plaintiffs'  lien  under 
this  process. 

If  plaintiffs'  lien  upon  the  property  continued  in  full  force 
and  operation  notwithstanding  the  proceedings  and  under- 
taking in  replevin,  and  their  rights  were  not  thereby  injured 
or  impaired,  and  if,  after  judgment  of  return  in  the  replevin 
suit^  the  property  was  subject  to  their  control  as  against  de- 
fendants, and  if  Clarke  acquired  no  rights  by  virtue  of  his 
attachment  except  subject  to  the  rights  of  the  plaintiffs, 
then  to  hold  that  the  sureties  are  still  liable  upon  the  under- 
taking would  place  the  means  in  the  hands  of  plaintiffs  to 
collect  their  debt  twice,  once  from  the  property  attached, 
and  once  from  these  defendants  upon  their  undertaking 
for  if  the  lien  of  the  attachment  continues,  and  thereby  sub- 
jects the  property  to  the  control  of  plaintiffs,  they  could 
immediately  possess  themselves  of  the  property,  and  by  the 
very  act  of  ootaining  possession  would  cause  a  forfeiture  of 
the  bond,  so  that  by  securing  their  debt  from  the  property 
they  create  a  liability  against  defendants  by  which  they  are 
again  entitled  to  collect  their  debt. 

The  theory  upon  which  the  sureties  are  held  upon  their 
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nndertaking,  after  a  judgment  for  return  of  the  properly, 
and  default  thereon  is,  that  they  have  the  property  in  their 
possession  or  under  their  control,  and  that  they  have  the 
power  to  return  it  If  the  sureties  pay  the  judgment  they 
are  entitled  to  the  property.  The  law  gives  them  the  prop- 
erty for  the  judgment.  And  their  liability  comes  from  the 
fact  that  having  the  property  they  prefer  to  keep  it  and  pay 
the  value  thereof  But  if  plaintiffs'  lien  continues  on  the 
property  after  judgment  of  return  is  given,  and  they  thereby 
have  the  right  to  control  it  to  the  exclusion  of  the  sureties, 
and  it  is  placed  beyond  their  reach  by  authority  of  the  law, 
then  to  render  judgment  against  them  would  produce  this 
result :  the  plaintiffs  would  have  the  property  whereby  their 
debt  is  secured,  and  also  a  judgment  for  its  value  whereby 
it  is  secured  again,  while  the  sureties,  instead  of  having  the 
property  as  they  are  supposed  to  have  as  a  compensation 
for  the  judgment  for  its  value,  would  be  entirely  without 
remedy,  and  this  injustice  would  follow :  That  plaintiffs 
would  collect  their  debt  twice,  and  once  from  innocent 
parties  who  have  received  no  consideration  therefor  and  who 
have  been  guilty  of  no  neglect  in  the  premises. 

The  law  wiU  not  thus  lend  its  aid  to  rob  one  person  that 
another  may  receive  twice  what  belongs  to  him,  and  the 
result  of  this  case  must  turn  upon  these  questions : 

1.  Did  plaintiff's  lien,  by  virtue  of  his  attachment,  con- 
tinue, notwithstanding  the  proceedings  in  replevin?  and, 

2.  The  property  coming  again  to  the  possession  of  the 
sheriff  by  virtue  of  Clarke's  attachment,  and  thereby  being 
placed  beyond  the  power  of  sureties  to  return  the  same, 
does  hot  such  inability  of  the  sureties,  and  such  possession 
of  the  sheriff,  fulfill  the  condition  of  the  undertaking  to 
return  the  property  ? 

As  applicable  to  the  foregoing  questions,  we  think  the 
following  propositions  can  be  maintained  : 

1.  The  possession  of  goods  in  replevin  by  virtue  of  the 
undertaking  is  a  temporary  possession,  and  continues  only 
until  the  right  of  possession  has  been  tried  and  settled.  If, 
after  giving  the  undertaking,  the  plaintiff  should  sell  the 
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property,  the  pnrcliaser  would  lacqnire  only  the  title  of  the 
plaintiff,  which  might  be  no  title  at  all.  The  plaintiff  could 
sell  only  the  title  he  possesses,  and  that  title  depends  upon 
the  result  of  the  trial.  If  it  were  true  that,  by  giving  the 
undertaking,  the  title  to  the  property  was  thereby  trans- 
ferred, then  it  would  follow  that  the  plaintiff  could  sell  and 
convey  a  complete  title ;  but  this  cannot  be  the  case,  for  the 
reason  that  the  undertaking  contemplates  a  return  of  the 
property  if  judgment  of  return  be  given,  and  a  sale  before 
judgment  would  defeat  the  very  purpose  of  the  suit.  The 
object  of  the  action  is  the  specific  property  in  question,  and 
judgment  for  the  value  is  only  given  when  the  property 
cannot  he  reached. 

2.  If  the  undertaking  carries  with  it  the  titie,  the  prop- 
erty would  be  subject  to  levy,  execution  and  sale,  and 
thereby  the  primary  object  of  the  suit^  the  property  itself  ^ 
would  be  defeated.  And  if  the  property  is  subject  to  exe- 
cution and  sale,  the  law  would  thereby  authorize  the  means 
whereby  a  return  of  the  property  would  be  rendered  impos- 
sible, and  the^  discharge  of  the  undertaking  would  be 
defeated,  and  yet  the  sureties  would  be  subject  to  a  penalty 
for  failing  to  perform  it. 

Upon  this  subject  we  adopt  the  language  of  Justice 
McLean  in  Hogan  v.  Lucas ^  10  Pet  400,  and  say:  "If 
the  property  be  liable  to  execution,  a  levy  must  always 
produce  a  forfeiture  of  the  condition  of  the  bond,  for  a 
levy  takes  the  property  out  of  the  possession  of  the  claim- 
ant and  renders  the  performance  of  the  bond  impossible. 
Can  a  result  so  repugnant  to  equity  and  propriety  as  this  be 
sustained  f  Is  the  law  so  inconsistent  as  to  authorize  the 
means  by  which  the  discharge  of  a  legal  obligation  is  de- 
feated, and  at  the  same  time  exact  a  penalty  for  the  forfeit- 
ure? This  would,  indeed,  be  a  reproach  to  the  law  and  to 
justice.'^ 

This  theory  would  give  the  property  to  a  party  confes- 
sedly in  the  wrong,  and  authorize  him  to  convert  it  to  his 
own  use  at  pleasure,  while  he  could  only  be  held  to  account 
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for  its  value.  The  law  does  not  give  any  such  privilege  to 
a  wrong-doer. 

8.  If  the  undertaking  in  replevin  gives  only  a  temporary 
right  to  the  possession  of  the  property,  and  does  not  carry 
with  it  the  title,  then  the  lien  of  the  attachment  is  not  dis- 
turbed or  impaired,  and,  after  judgment  of  return,  the 
attachment  controls  the  property.  And,  if  subsequent 
attachments  or  executions  should  be  levied  upon  the  prop- 
erty during  the  pendency  of  the  proceedings  in  replevin,  or 
afterward,  such  attachments  or  executions  would  be  sub- 
ject to  the  lien  of  the  first  attachment ;  and  if  the  prop- 
erty, by  virtue  of  such  second  execution  or  attachment, 
should  come  again  to  the  possession  of  the  sheriff,  the  con- 
dition of  the  replevin  bond  to  return  the  property  is  ful- 
fiUed. 

4.  If  after  the  undertaking  in  replevin  is  given,  the  prop- 
erty is  again  taken  by  due  process  of  law,  and  held  or  sold, 
and  thereby  a  return  is  rendered  impossible,  this  fact  would 
discharge  the  obligation  of  the  sureties  to  return  the  prop- 
erty. 

In  support  of  the  foregoing  propositions  we  cite  the  fol- 
lowing authorities :  JBiint  v.  Bobinsorij  11  Cal.  262 ;  Buckle 
V.  Luce^  1  Comst.  171 ;  Lockwood  v.  Perry ^  9  Mete.  444 ; 
McRea  v.  McLean^  3  Porter,  138 ;  JEvans  v.  King,  7  Mo. 
411 ;  Hogan  v.  ImcaSj  10  Pet.  400 ;  Drake  on  Attach., 
§§  290,  299,  303. 

Suppose  that  the  sheriff,  by  virtue  of  an  execution,  levies 
upon  the  property  of  A  and  advertises  the  same  for  sale ; 
B  claiming  the  property  replevins  it^  causes  an  undertak- 
ing to  be  given  and  obtains  possession  of  the  property.  The 
suit  in  replevin  results  in  favor  of  the  defendant,  and  judg- 
ment for  return  is  given,  and  Immediately  the  sheriff,"  by 
virtue  of  his  execution,  repossesses  himself  of  the  property, 
thereby  placing  it  beyond  the  power  of  B  or  his  sureties  to 
perform  the  judgment  of  return,  and  thereby  creating  a 
breach  of  the  undertaking.  Can  it  be  contended  that  tlie 
execution  creditor  could  thus  secure  the  property  and,  by 
his  own  act,  cause  a  forfeiture  of  the  undertakings  and  at 
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the  same  time  have  a  remedy  against  the  sureties  for  breach 
of  their  bond  i  Or  in  the  case  supposed,  if  there  was  a 
second  execution  upon  the  property,  during  the  pendency 
of  the  proceedings  in  replevin,  whereby  the  property  came 
into  the  possession  of  the  sheriff  and  was  sold,  and  by  opera- 
tion of  law  was  placed  beyond  the  reach  of  the  sureties  or 
claimant,  could  it  be  claimed  that  the  sjireties  would  be 
held  for  a  return  of  the  property  when  the  law  had  made 
such  return  impossible  t 

Both  reason  aild  authorities  fully  warrant  us  in  saying 
that  the  law  does  not  thus  stultify  itself,  and  we  say  that  the 
lien  of  attachment  continues  unimpaired  during  the  pro- 
ceedings in  replevin,  and  when  the  same  property  came 
again  into  the  hands  of  the  sheriff,  by  virtue  of  subsequent 
attachments  or  executions,  the  condition  of  the  undertaking 
in  replevin  to  return  the  property  was  fulfilled  and  the 
sureties  discharged. 

In  the  case  of  Buni  v.  Robinsons  11  Cal.  262,  this  view 
is  fully  maintained.  In  that  case  Treadwell  commenced  a 
suit  against  David  Jones  by  attachment,  which  was  levied 
upon  certain  personal  property  by  the  plaintiff,  Hunt,  as 
sheriff.  Mary  Jones,  wife  of  David  Jones,  claimed  the 
property  as  sole  trader,  and  commenced  her  action  of  re- 
plevin, and  obtained  possession  of  the  property  upon  ^ving 
an  undertaking  in  replevin  with  these  defendants  as  sureties. 
The  replevin  suit  was  decided  on  the  5th  day  of  February, 
1856,  in  favor  of  Hunt,  and  a  motion  made  for  a  new  trial 
by  Mrs.  Jones,  which  was  overruled  on  the  9th  of  March, 
1865.  Treadwell  obtained  judgment  against  David  Jones 
November  80,  1864.  On  the  18th  of  February,  1866,  cer- 
tain executions  in  favor  of  other  creditors  of  David  Jones 
being  in  the  hands  of  Hunt,  plaintiff,  were  levied  upon  the 
same  property,  and  the  property  sold  about  the  1st  of  Feb- 
ruary. The  sheriff  being  in  doubt  as  to  which  of  the  sev- 
eral creditors  were  entitled  to  the  proceeds  of  the  sale,  paid 
the  money  into  court,  and  filed  his  bill  of  interpleader, 
making  the  creditors  parties.  Upon  the  hearing  the  court 
decided  that  the  second  class  of  creditors  were  entitled  to 
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the  proceeds.  Prom  this  decision  there  was  no  appeal.  On 
the  17th  day  of  March,  1^6,  Hunt  issued  an  execution 
wpon  the  judgment  obtained  by  him  in  the  replevin  suit, 
which  was  returned  unsatisfied.  The  sheriff,  then  brought 
his  suit  against  the  sureties  in  the  replevin  bond  and  ob- 
tained a  judgment  against  them  for  the  assessed  value  of 
the  property  replevied,  and  the  defendants  appealed.  • 

In  many  important  particulars  this  case  is  parallel  to  the 
one  at  bar.  In  this  case  the  property  is  attached,  it  is  then 
replevied,  and  during  the  pendency  of  the*  suit  in  replevin, 
the  same  property  is  taken  upon  execution  in  favor  of  other 
creditors  of  Jones  and  sold,  by  reason  of  which  subsequent 
execution  and  sale,  the  property  comes  again  to  the  pos- 
session of  the  sheriff,  and  is  placed  beyond  the  reach  of  ther 
sureties  to  perform  the  judgment  of  return.  In  the  case  at 
bar  the  property  is  attached  by  Caldwell  and  Ingram.  It  is 
then  replevied  by  Dahler,  and  during  the  pendency  of  the 
suit  in  replevin,  the  same  property  is  attached  by  Clarke, 
and  comes  again  to  the  possession  of  the  sheriff,  an^  is  sub- 
sequently sold  by  virtue  of  Bahler^s  mortgage,  and  the 
sureties  are,  by  virtue  of  said  subsequent  attachment  and 
sale,  prevented  firom  performing  the  judgment  of  return. 
In  both  cases  there  was  a  judgment  for  return  of  the  prop- 
erty, and  in  either  case  the  sureties  in  the  undertaking  were 
prevented  from  making  return  by  subsequent  levies  in 
attachment  or  execution  upon  the  same  property. 

In  the  case  referred  to  {Hunt  v.  jRobiiison\  the  court  make 
an  elaborate  and  exhaustive  examination  of  the  authorities, 
and  reverse  the  judgment  against  the  sureties,  for  the  rea- 
son, that  when  the  property  came  again  to  the  possession 
of  the  sheriff,  by  virtue  of  the  subsequent  executions,  the 
condition  of  the  replevin  bond  to  return  the  property  was 
fulfilled,  and  for  the  further  reason,  that  to  hold  otherwise, 
would  impose  upon  the  party  replevying  the  property  the 
extraordinary  risk  of  having  to  pay  the  judgment,  and  also 
to  lose  the  property. 

We  adopt  this  view,  and  say :  That  according  to  every 
principle  of  law  and  practice,  if  the  sureties  in  the  under- 
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taking  in  replevin  are  compelled  to  pay  the  value  of  the 
property,  they  are  entitled  to  the  property  itself.  But  it  is 
conceded  that  they  cannot  get  the  property,  that  having 
been  taken  from  them  and  sold  by  virtue  of  subsequent  exe- 
cutions, and  if  a  judgment  should  be  rendered  against  them 
for  the  value  of  the  property,  they  would  be  compelled  to 
pay  for  what  they  never  enjoyed,  and  this  without  any  fault 
or  neglect  on  their  part,  and  purely  by  operation  of  law 
over  which  they  had  no  control. 

Again :  If  a  judgment  is  rendered  against  these  sureties, 
this  result  must  follow :  Germain  who  is  justly  indebted  to 
these  plaintiffs,  and  against  whom  they  have  obtained  a  judg- 
ment, would  be  enabled  to  pay  the  judgment  without  part- 
ing with  any  of  his  property,  while  these  sureties  would  be 
compelled  to  pay  for  what  the  law  had  taken  from  them, 
and  for  which  they  have  not  received  any  benelBt,  and  thus 
the  defendant  in  attachment  or  execution  obtains  two  prices 
for  his  property.  "  This,  indeed,  would  be  a  reproach  to 
law  and  justice." 

But  the  theory  that  the  replevin  of  Dahler  does  not  de- 
stroy the  lien  of  Caldwell  and  Ingram's  attachment  does 
justice  to  all  the  parties.  Clarke's  attachment  is  subject 
thereto,  and  is  a  subsequent  lien,  and  the  property  coming 
again  into  the  possession  of  the  sheriff,  the  lien  of  plaintiffs 
as  well  as  that  of  Clarke  is  preserved ;  the  plaintiffs  are 
placed  in  the  same  position  as  before  the  replevin  ^uit,  the 
property  is  in  the  hands  of  the  sheriff,  the  lien  of  plaintiffs 
is  unimpaired,  and  the  only  damage  plaintiffs  could  have 
suffered  would  have  been  the  detention  of  the  property 
from  the  date  of  plaintiffs'  suit  to  the  date  of  Clarke's, 
which  was  but  a  few  days,  and  the  damage  to  the  plaintiffs 
for  this  detention  from  the  sheriff  could  be  only  nominal  in 
any  event 

6.  The  record  shows  that  Dahler  foreclosed  his  mortgage 
against  Gtermain  and  procured  a  decree  and  order  of  sale, 
and  that,  by  virtue  of  such  proceedings,  the  sheriff  sold  the 
property  in  question,  and  applied  the  proceeds  thereof  to 
satisfy  said  decree.    These  proceedings  demonstrate  the  fact 
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that  plaintiffs  obtained  no  possible  interest  in  the  property 
attached,  and  that  they  were  not  in  any  manner  injured  by 
the  replevin  of  the  property  by  Dahler,  and  that  Germain 
had  no  attaxjhable  interest  in  the  property.    This  proof  is 
incompetent  in  a  suit  against  sureties  upon  a  replevin  bond. 
Neither  in  such  a  case  would  it  be  competent  to  show  the 
property  in  the  plaintiff  in  replevin,  or  that  he  was  a  part 
owner  therein,  or  that  the  property  belonged  to  a  stranger. 
The  obligation  of  the  sureties  in  the  undertaking  is  to  return 
the  property  if  judgment  of  return  be  awarded,  and  they 
are  not  relieved  from  this  obligation  by  showing  that  the 
attaching  creditor  is  not  injured  by  their  failure  to  return 
the  property.    Title  is  not  the  subject  of  inquiry  in  such  a 
suit.    But  the  record  in  the  case  of  Dahler  against  Germain 
shows,  that  after  the  plaintiffs'  attachment,  and  after  the 
undertaking  in  replevin  was  given,  the  property  was  again 
taken  by  process  of  the  law  and  sold,  and  that  its  return 
was  thereby  made  impossible.    This  proof  shows  that  the 
property  came  again  to  the  possession  of  the  sheriff,  and  as 
we  hold  that  such  possession  fulfills  the  condition  of  the 
undertaking  to  return  the  property,  this  testimony  showing 
such  return  was  properly  admitted  and  received  in  evi- 
dence- And  the  only  damage  that  could  result  to  the  plain- 
tiffs would  be  the  difference  between  the  sheriff  holding  the 
property  for  Dahler,  and  Dahler  holding  it  for  himself. 

But  Clarke's  attachment  is  conclusive  of  the  case.  It 
brings  the  property  again  to  the  possession  of  the  sheriff, 
and  thus  fulfills  the  condition  of  the  undertaking.  It  is  idle 
to  say  that  because  Dahler  immediately  replevied  the  prop- 
erty after  Clarke's  attachment,  and  thereby  obtained  posses- 
sion, it  was  in  the  power  of  his  sureties  in  the  first  replevin 
suit  to  perform  the  judgment  of  return.  The  levy  of  the 
attachment  just  as  effectually  takes  the  property  beyond 
the  reach  of  the  sureties,  as  if  it  had  been  sold  on  execu- 
tion. And  when  the  property  is  delivered  to  Dahler  by  vir- 
tue of  the  second  suit  in  replevin,  a  second  undertaking  with 
sureties  is  given  for  the  return  of  the  property,  and  it  can- 
not be  taken  by  the  first  sureties  without  injuring  the  rights 
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of  the  second  sureties.  Other  rights  have  intervened  that 
cannot  be  impaired.  And  suppose  the  second  sureties  held 
a  mortgage  upon  the  property  for  their  security,  which 
they  had  a  right  to  take  and  hold,  or  that  they  had  posses- 
sion of  the  property  for  the  same  purpose,  by  what  right 
could  the  first  sureties  take  it  from  them  I  Their  equities 
are  equal  and  the  law  would  not  permit  them  to  interfere 
with  the  property  to  the  iiyury  of  the  second  sureties. 

Then  if  the  property  did  come  to  Dahler's  possession, 
and  was  so  in  his  possession  when  the  judgment  of  return 
was  given,  it  was  so  incumbered  with  the  rights  of  other 
parties  that  had  accrued  since  the  making  of  the  first  un- 
dertaking that  a  return  thereof  was  impossible,  and  this 
impossibility  resulted  from  the  operation  of  law,  and  over 
which  the  sureties  had  no  control. 

Suppose  the  second  suit  had  been  dismissed  and  judg- 
ment for  a  return  of  the  property  rendered,  or  supi)ose  a 
trial  had  resulted  in  such  a  judgment,  but  in  the  mean  time 
the  property  had  been  taken  by  the  first  sureties,  by  what 
principle  of  right  or  law  shall  the  second  sureties  lose  the 
property  and  be  made  to  pay  its  value  for  the  benefit  of  the 
first  sureties  f 

The  only  reasonable  road  out  of  these  difficulties  is  to  say 
that  the  attachment  of  Clarke,  and  the  second  undertaking 
in  replevin,  places  the  property  beyond  the  power  of  the 
sureties  to  perform  the  judgment  of  return,  and  this  dis- 
chaiges  the  bond. 

The  instructions  to  the  jury  in  the  court  below  were  in 
conformity  with  the  views  herein  expressed,  and  we  find  no 
error  therein. 

The  Judgment  qf  the  court  below  is  affirmed. 
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LoMMS,  respondenty  v.  SwBSinsY  et  aL,  appellants. 

Btpunmr  UNDjKBTAKnro— UodOity  qf  $untie9 ^damages.  The  Boratiei  in  nx 
undertaking  for  the  claim  and  dhlirery  of  property,  that  U  in  the  hand» 
of  a  sheriff  under  the  writ  of  attachment,  are  liable  for  the  damages  which 
may  be  sustained  by  the  oflicer  and  the  attaching  creditor,  by  a  failure  to 
return  the  property.  • 

RxpiAYiN  tTNDBBTAJCiNO  ^portUs — ocUon/or  damagts  by  creditor.  An  aot:on 
for  damages  against  the  sureties  on  a  replerln  undertaking,  which  has  baen 
executed  and  delirered  to  the  slierili;  can  be  maintained  by  and  in  the  nune 
of  the  creditor  that  caused  the  officer  to  attach  the  property  that  has  keen 
replevied.     ' 

Attachmbnt— oj01car  is  trustee  for  creditor.  An  officer  that  has  levied  upon 
property,  holds  the  same  and  receives  an  undertaking,  if  it  is  du^  taken 
from  his  possession,  as  a  trustee  for  the  benefit  of  the  attaching  credlUa'. 

Pbacticx  —judgment  for  return  of  property — value.  In  an  action  of  replevin, 
a  Judgment  for  the  return  of  property,  which  does  not  fix  its  value,  if  a 
Return  cannot  be  had,  is  irregular,  but  not  illegal  or  void. 

RXPLBTIN  UNDKRTAKINO — Sureties — statute  —judgmenL  The  liability  of  Hie 
sureties  in  a  replevin  undertaking  cannot  be  extended  by  statute,  or  the 
judgment  entered  in  the  action. 

Bkplevin  uni>brtakino— conlnict  of  sureties.  The  sureties  in  a  statutovy 
undertaking,  for  the  claim  and  delivery  of  property,  contract  that  the 
principal  will  return  the  property,  and  that  they  will  pmj  any  judgment 
that  may  be  recovered  against  the  priucipaL 

Casks  doubtuk  The  cases  of  Nickerson  v.  ChalterUm,  7  Cal.  668^  and  Claiy  v. 
RoUand,  24  id.  147,  doubted. 

RBPUBvnr  undkbtakinq— evidence  of  ownership.  The  defendants,  in  an  action 
on  a  rei^evin  undertaking,  cannot  show  that  the  title  is  in  a  stranger. 

BsputviN  UNDBRTAKiNO— suret^s— toWt  relomo  ha5endo.  The  sureties  in 
a  replevin  undertaking  can  l>e  sued.  If  the  property  Is  not  returned  after 
a  judgment  therefor,  before  a  writ  retomo  habendo  has  been  issued  and 
returned  unsatisfied. 

lSlXAX>iVQ  — replevin — value  of  property.  In  an  action  of  replevin,  the  value 
of  property  must  l>e  alleged  by  the  party  that  demands  Judgment  for  it» 
value,  if  it  cannot  be  returned. 

BKPI.BVIN  UNDKRTAKiNQ— demufid.  Au  actlon  can  be  brought  against  the 
sureties  in  a  replevin  undertaking,  l>ef ore  a  demand  has  been  made  for  a 
xetum  of  the  property. 


Appeal  from  the  Third  District^  Lewis  and  ClarJce  Courvty. 

This  action  was  tried  by  a  jury  that  found  for  Lomme, 
and  the  court,  Wade,  J.,  entered  judgment  thereon.  The 
facts  appear  in  the  opinion.  The  case  of  Lomme  v.  Kiniz- 
ing,  is  reported  ante,  290. 
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E.  W.  TooLB  and  Shobbb  &  Lowey,  for  appellants. 

Eespondent  had  no  right  to  sue  upon  the  undertaking 
executed  to  Roberts  in  the  replevin  suit.  The  undertaking 
was  never  assigned  to  respondent  Civ.  Prac.  Act  1867, 
§§  109,  123,  131,  134,  137,  216,  217,  218.  The  sheriff  must 
make  the  judgment  creditor's  demand,  out  of  property 
attached  by  him.  The  bail-bond  was  substituted  for  the 
property  in  this  action.  The  rights  and  duties  of  the  sheriff 
are  the  same  at  common  law  as  by  statute.  Barb,  on  Part. 
22,  31,  34,  36;  Morris  on  Replev.  264;  1  Estee's  PI.  66, 
§  17 ;  Seaward  v.  McUottej  15  Cal.  304 ;  Oreen  v.  Burke^  23 
Wend.  489 ;  FouUcs  v.  Pegg^  6  Nev.  136 ;  Rearce  v.  Hitchr 
cock,  2  N.  Y.  388 ;  Ostranderv.  WaUer,  2  Hill,  329. 

The  sheriff  or  defendant,  in  the  replevin  suit,  is  the  real 
party  in  interest,  unless,  by  statute,  the  execution  creditor 
is  expressly  made  so. 

The  verdict  and  judgment  in  the  replevin  suit  are  not  such 
as  fix  the  liability  of  the  sureties  on  the  undertaking.  Civ. 
Prac.  Act  1867,  §  177;  Thomp.  on  Prov.  Rem.  36,  165, 
166 ;  Nicker  son  v.  Chatterton,  7  Cal.  568 ;  Clxiry  v.  HoUandy 
24  id.  147 ;  Dorsey  v.  MavJovey  14  id.  565 ;  OaUarati  v. 
Orser,  27  N.  Y.  324. 

Appellants  should  have  been  permitted  to  show  the  extent 
and  value  of  the  interest  of  Kintzing  in  the  property.  Siedg. 
on  Dam.  682,  583;  Thomp.  on  Prov.  Rem.  165;  Civ.  Prac. 
Act,  title  Claim  and  Delivery ;  WJieeler  v.  McFarland,  10 
Wend.  322 ;  Dodge  v.  Wilbur,  10  N.  Y.  580 ;  Oresson  v. 
StorU,  17  Johns.  116 ;  RusseU  v.  Bviterfield,  21  Wend.  300. 

A  writ  of  retorno  hahendo  should  have  been  issued  and 
returned  in  the  replevin  suit.  Civ.  Prac.  Act  1867,  §  210, 
134 ;  Thomp.  on  Prov.  Rem.  38,  167. 

There  should  have  been  a  demand  for  the  property. 
Respondent  should  have  given  an  indemnity  bond  to  the 
sheriff,  and  retained  the  property,  in  order  to  have  any 
rights  therein.  Skinner  v.  Stuart,  24  How.  Pr.  489 ;  David- 
son V.  DaUas,  8  Cal.  227. 

The  complaint  and  answer  in  the  replevin  suit,  fix  the 

value  of  the  property  at  $2,500,  and  the  undertaking  therein 
Vol  L— 74 
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is  for  that  sum.  The  court  erred  in  admitting  evidence,  and 
allowing  the  jury  to  fix  such  value  at  double  such  sum. 
Drake  on  Attach.  309,  310,  327,  342 ;  Farley  v.  Bryant^  34 
Mo.  489. 

If  evidence  of  the  value  of  the  property  was  admissible, 
it  should  be  fixed  at  the  time  the  property  was  replevied, 
or  the  execution  came  to  the  sheriff. 

The  suit  abated,  so  far  as  C.  S.  Kintzing  was  concerned, 
after  filing  his  plea  and  proofs  in  bankruptcy,  i^urther 
proceedings  were  void  as  to  him  and  his  bondsmen,  pro 
tanto.    See  Bankrupt  Act,  March  2, 1867. 

The  court  erred  in  giving  respondent's  instructions,  and 
refusing  those  of  appellants'.  The  case  was  tried  upon  the 
wrong  theory.  If  respondent  could  recover  at  all,  the  $2, 500 
fixed  by  the  bond,  answer  and  complaint  in  the  replevin  suit 
should  be  credited  by  $1,300,  realized  by  respondent  out  of 
goods  sold  or  execution,  being  part  of  the  goods  so  replevied. 

Chumaseeo  &  Chadwicx,  for  respondent. 

Under  the  Civil  Practice  Actj  the  action  must  be  brought 
in  the  name  of  the  party  injured  by  the  replevin  suit,  and 
entitled  to  the  fruits  of  a  recovery,  upon  the  undertaking 
executed  in  the  case,  regardless  of  the  nominal  obligee. 
Respondent  is  the  real  party  in  interest  in  this  case.  The 
bond  was  not  given  for  the  benefit  of  the  sheriff.  The 
object  of  the  undertaking  sued  on  was  to  insure  the  return 
of  the  property  to  the  respondent,  or  the  payment  of  its 
value  in  case  of  its  non-return.  The  sheriff  attaches  prop- 
erty, as  trustee,  for  the  benefit  of  the  plaintiff.  The  char- 
acter of  the  interest  is  not  changed,  if  the  property  is  re- 
plevied. The  sheriff  cannot  be  regarded  as  the  real  party 
in  interest.  No  assignment  of  the  bond  was  necessary  to 
enable  respondent  to  sue.  Baker  v.  Bartoly  7  Cal.  651; 
SmrhTaers  v.  Farish^  10  id.  351 ;  Bridge  v.  Niagara  I.  Co.^ 
1  Hall,  247 ;  Arnold  v.  LyTnan^  17  Mass.  400 ;  Jackson  v. 
Mayo,  11  id.  147 ;  WormoiUh  v.  Ratchy  33  CaL  121. 

The  complaint  alleges  that  the  undertaking  was  delivered, 
to  respondent    This  was  a  suflicient  assignment  under  our 
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act.  No  formality  is  necessary  to  transfer  a  chose  in  action. 
A  debt  may  be  assigned  by  parol  as  well  as  by  writing.  2 
Story's  Eq.  311 ;  Binkle  v.  Wanger,  17  How.  (U.  S.)  368 ; 
Slaughter  v.  Faust^  4  Blackf.  380 ;  Briggs  v.  Dorr^  19 
Johns.  95.  A  bond  may  be  assigned  orally  by  delivery. 
Ford  V.  Stuart^  19  Johns.  342  ;  Dawson  v.  Cfefe,  16  id.  51. 

The  action  was  properly  brought  on  the  bond,  although 
the  judgment  was  not  in  the  alternative.  Whitney  v. 
Rthmer^  26  Ind.  503. 

Appellants  could  not  show  title  to  the  property  in  any 
other  person  than  the  defendant  in  the  attachment  suit. 
Mitchell  V.  Ingram^  38  Ala.  395 ;  Smith  v.  Lisher^  22  Ind. 
600 ;  Williams  v.  Vail^  9  Mich.  162  ;  Oray  v.  McLean^  17 
Dl.  404. 

The  alleged  bankruptcy  of  Kintzing  was  no  defense  in 
this  action.    Flagg  v.  Tyler ^  6  Mass.  32. 

No  writ  de  retorno  or  demand  was  necessary  before  this 
suit  was  commenced.  Perreau  v.  Beoan^  8  D.  &  B.  72 
Saunders'  PI.  770 ;  Niekerson  v.  Chatterton^  7  Cal.  573 
Livingston  v.  Hammer^  7  Bosw.  671 ;  Ormsbee  v.  3avis^ 
16  Conn.  578 ;  Peck  v.  Wilson^  22  111.  206. 

The  value  of  the  property  must  be  found  from  the  evi- 
dence. The  complaint  and  answer  in  the  replevin  case  do  not 
show  the  true  value.  The  respondent  was  entitled  to  proVe 
and  recover  the  actual  damages  sustained. 

E.  W.  TooLB  and  Shobbb  &  Lowbt,  for  appellants,  in 
reply. 

The  cases  cited  by  respondent  are  those  where  the  bond 
is  given  to  the  sheriff  for  the  use  of  the  defendant.  The 
sheriff  claimed  a  special  property  in  this  suit,  and  the  bond 
was  delivered  to  the  coroner  for  his  benefit. 

The  bondsmen  contract  with  reference  tx>  res  ac^udicata^ 
so  far  as  principal  is  concerned.  In  this  case  there  has  been 
no  res  adjudicata  with  reference  to  the  value  so  as  to  bind 
the  principal.  No  opportunity  to  try  the  value  of  special 
property  of  sheriff  or  Kintzing  has  ever  been  afforded  Wat- 
son, and  comes  for  first  time  on  suit  against  sureties. 
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KwowLES,  J.  This  cause  comes  to  this  court  on  appeal 
from  the  third  judicial  district.  The  record  presents  the 
following  facts :  Lomme  commenced  an  action  to  recover  a 
debt  against  B.  G.  and  Charles  S.  Kintzing  for  the  sum  of 
$4,384.89,  and  interest  thereon.  As  auxiliary  to  this  action 
for  the  purpose  of  securing  any  judgment  he  might  obtain 
therein,  he  procured  the  issuance  of  a  writ  of  attachment 
which  the  sheriff,  W.  K.  Roberts,  levied  upon  certain  prop- 
erty as  belonging  to  the  Kintzings.  Afterward,  W.  S.  Wat- 
son brought  an  action  of  replevin  against  Roberts  and  came 
into  possession  of  this  property.  In  this  action  John  M. 
Sweeney  and  Anton  M.  Holter  entered  into  an  undertaking 
in  the  sum  of  $5,000  to  Roberts,  conditioned  that  the  said 
Watson  should  return  the  said  prox)erty  to  him  if  a  return 
should  be  adjudged,  and  that  he  would  pay  any  sum  of 
money  as  might  for  any  cause  in  said  action  be  recovered 
against  him. 

In  the  case  of  Lomme  against  the  Kintzings,  Lomme  re- 
covered a  judgment  for  the  sum  of  $4,954.93,  and  $552.50 
costs.  In  the  action  of  Watson  against  Roberts,  Roberts 
recovered  judgment  against  Watson.  The  verdict  of  the 
jary  in  that  case  was  as  follows:  "We,  the  jury  in  the 
above-entitled  cause,  find  for  defendant."  Upon  this  ver- 
dict the  court  adjudged  that  the  defendant,  Roberts,  was 
entitled  to  a  return  of  the  property.  No  demand  was  made 
of  Watson  for  a  return  of  said  property  on  behalf  of 
Roberts ;  nor  was  there  any  writ  issued  by  the  court  for  the 
purpose  of  taking  possession  thereof  and  returning  it  to 
Roberts.  There  was  no  assignment  of  the  undertaking 
executed  by  Sweeney  and  Holter  to  Lomme.  The  same  was 
delivered  to  him,  however,  by  Roberts,  and  he  brings  this 
action  in  his  individual  name.  It  may  be  proper  to  remark 
that  the  bill  of  exceptions  in  this  case  is  presented  to  the 
court  in  an  imperfect  condition,  and  not  as  prescribed  by 
law.  The  record  does  not  clearly  point  out  the  alleged 
errors  of  which  the  appellant  complains. 

As  the  respondents,  however,  make  no  objection  to  the 
record,  we  will  consider  the  imperfections  as  waived. 
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The  first  question  we  are  called  upon  to  determine  is,  as 
to  whether  or  not  Lomme  had  any  right  to  bring  this  action 
in  his  own  nane ;  whether  or  not  he  is  the  proper  party 
plaintiff  therein.  The  undertaking  was  made  payable  to 
Roberts.  In  what  capacity  did  he  hold  the  goods  taken 
from  him  by  Watson  t  He  held  them  as  an  officer,  for  the 
purpose  of  preserving  the  lien  which  had  been  created 
therein  in  favor  of  liomme  by  virtue  of  the  writ  of  attach- 
<ment  in  his  suit  against  the  Kintzings,  and  also  that  they 
might  be  made  subject  to  the  satisfaction  of  any  execution 
Lomme  might  procure  to  be  issued  against  those  parties  in 
this  action  against  them.  He,  likewise,  held  them  for  the 
purpose  of  returning  them  to  the  Kintzings,  should  Lomme 
fail  to  recover  judgment  against  them.  It  will  be  observed 
from  this  that  Roberts  had  but  a  special  property  in  these 
goods.  He  held  them  for  the  benefit  of  others.  His  posi- 
tion was  analogous  to  that  of  a  receiver.  '^  A  trustee  is  a 
person  in  whom  some  estate,  interest,  or  power  in  or  affect- 
ing property  of  any  description  is  vested  for  the  benefit  of 
another."     Hill,  on  Trust.  66. 

Lomme  had,  perhaps,  no  estate  in  these  goods,  but 
Roberts  was  exercising  a  power  over  them  for  his  benefit, 
and  hence  was  his  trustee.  A  trustee  can  maintain  an 
action  for  any  damage  to  property  he  may  hold  in  trust, 
and  the  amount^  of  damages  he  may  recover  will  be  com- 
mensurate with  the  damages  done  to  his  cestui  qvs  trust 
and  to  his  individual  interest.  At  law  the  trustee  is  consid- 
ered as  holding  all  the  title  or  interest  of  his  cestui  que  trust. 
A  stranger  would  not  be  allowed  to  set  up  an  outstanding 
equity  of  a  cestui  que  trust  for  the  purpose  of  lessening  a 
trustee's  damages  to  the  property  he  holds.  The  under- 
taking was  then  given  to  secure  all  damages  which  Roberts 
might  sustain  by  a  failure  to  return  the  goods  to  him, 
should  the  court  so  adjudge,  whether  those  damages  should 
accrue  to  him  in  his  individual  or  representative  capacity. 
Lomme  had  a  right  to  have  these  goods  in  Robert's  hands  in 
order  that  they  might  be  taken  under  execution  to  be  sold 
to  satisfy  any  judgment  he  might  obtain  against  the  Kintz- 
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ings.  The  fact,  however,  that  they  were  taken  on  legal  pro- 
cess from  the  possession  of  Roberts  would  be  a  sufficient 
legal  excuse  for  not  being  able  to  produce  the  goods.  The 
only  thing  Roberts  might  have  been  liable  for  would  have 
been  negligence  in  exacting  proper  security  from  Watson, 
for  a  sherijff  is  only  liable  for  negligence  in  such  cases. 
Lomme  was  really  the  person,  then,  whowas  damaged  by  a 
failure  of  Watson  to  return  the  goods,  and  the  undertaking 
was  given  to  secure  him  in  his  rights  concerning  the  goods. 
Roberts  occupied  the  position  of  a  trustee  of  an  express 
trust  in  receiving  the  undertaking  from  appellants.  A  trus- 
tee of  an  express  trust  is  defined  to  be,  in  our  statute,  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another.    See  Laws  of  1867, 136,  §  6. 

The  utmost  extent  of  signification  is  to  be  attributed  to 
this  term  "  trustee  of  an  express  trust."     1  Whit.  Pr.  63. 

The  case  of  a  trustee  of  an  express  trust  is  an  exception 
to  the  rule,  that  every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest. 

"  The  fact,  however,  that  the  trustee  of  an  express  trust 
might  bring  an  action  in  his  own  name  does  not,  in  most 
instances,  preclude  the  beneficiary  or  real  party  in  interest 
from  likewise  bringing  suit  in  his  name,  and  the  instance  of 
a  party  for  whose  benefit  a  contract  was  made  is  a  case  in 
which  this  may  be  done."  See  1  Whit.  Pr.  64 ;  The  Camden 
Barik  v.  Rogers^  4  How.  63  ;  Lane  v.  The  ColumhuB  Insur- 
ance Co.,  2  C.  R.  65 ;  Baker  v.  Barioly  7  Cal.  667 ;  Tac^e 
V.  Rosenthal,  id.  514. 

For  these  reasons  we  consider  Lomme  a  proper  party 
plaintiff. 

The  second  question  presented  is,  the  liability  of  the  de- 
fendants under  the  judgment  entered  in  favor  of  Roberts 
and  against  Watson.  It  is  claimed  that  because  Roberts 
obtained  against  Watson  no  alternative  judgment  for  the 
value  of  the  property  in  case  a  return  could  not  be  had, 
that  these  defendants  are  not  liable  on  their  undertaking. 
That  they  made  themselves  liable  on  their  undertaking  only  to 
make  good  such  judgment  as  Roberts  might  lawfully  obtain 
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against  Watson  ;  and  that  the  only  legal  judgment  Roberts 
could  obtain  against  Watson  was  for  a  return  of  the  prop- 
erty, or  its  value  in  case  a  return  could  not  be  had.  Now 
we  hold  that  a  judgment  for  a  return  of  the  property  was 
not  a  void  judgment^  but  at  the  worst  an  irregular  one.  An 
irregular  judgment  is  not  an  illegal  or  unlawful  one.  Johns- 
ton V.  Comley^  10  N.  Y.  570 ;  IngersoU  v.  Bostwick^  22 
id.  426.    • 

An  irregular  judgment  will  support  an  execution  and 
may  be  enforced.    Rawley  v.  Howard^  23  Cal.  401. 

It  is  not  true,  however,  that  the  law  ill  regard  to  the  judg- 
ment which  a  party  may  recover,  in  an  action  of  replevin, 
enters  into  and  forms  a  part  of  the  contract  which  sureties 
enter  into  in  an  undertaking  in  such  an  action,  so  as  to 
vary  the  same.  Sureties  in  such  an  undertaking  are  bound 
by  the  contract  they  sign.  Their  liability  cannot  be  ex- 
tended or  made  less  by  any  such  statute.  ^  The  conditions 
of  such  an  undertaking  are  prescribed  by  law.  It  is  not 
claimed  that  the  undertaking  sued  upon  is  not  in  all  par- 
ticulars in  conformity  to  the  statute.  This  is  what  the  de- 
fendants undertook  for  Watson : 

"  For  the  prosecution  of  such  action,  for  the  return  of  the 
said  property,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  the  said  defendant  of  such  sums  as  may  from 
any  cause  be  recovered  against  the  said  plaintiff." 

This  is  not  an  alternative  undertaking.  The  defendants 
did  not  contract  in  this  undertaking  that  Watson  should 
return  the  property  if  the  same  should  be  adjudged,  or 
they  would  pay  the  value  thereof.  They  contracted  botlL 
that  Watson  should  return  the  property  if  it  should  be  so 
adjudged,  and  pay  any  judgment  the  defendant  in  that 
action  might  recover  for  any  cause  for  money  against  him. 
If  the  plaintiff  in  that  action  failed  to  perform  any  one  of 
the  things  the  sureties  had  undertaken  that  he  should,  the 
sureties  became  liable  on  their  undertaking  to  the  extent  of 
the  damages  suffered  for  such  cause.  A  judgment  for  the 
return  of  the  property  was  awarded,  and  the  property  not 
returned. 
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The  cases  of  Nickerson  v.  CJuxMerton^  7  Cal.  668,  and 
Clary  v.  MoUand^  24  id.  147,  cited  by  the  appellants,  main- 
tain  a  different  opinion  from  that  here  expressed.  The  lat- 
ter case,  however,  while  following  the  fonner  upon  the  doc- 
trine of  stare  decisis,  holds  the  following  language : 

"  If  we  were  called  upon  to  construe  the  sections  as  an 
original  question,  unaffected  by  any  prior  decision  upon 
the  same  point,  we  might  be  disposed  to  hold  the  complaint 
sufficient  in  this  respect.  Such  was  our  impression  upon 
the  argument,  but  upon  a  careful  examination  of  the  decis- 
ions of  the  supreme  court  referred  to  in  the  argument,  we 
find  that  the  point  has  been  determined  the  other  way." 

The  point  in  that  case  was  raised  by  demurrer,  alleging 
that  the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  for  the  reason  that  the  complaint  did  not 
show  a  judgment  in  the  alternative  either  for  a  return  of 
the  property  or  its  value. 

This  language  has  the  effect  to  destroy  certainly  the 
authority  of  the  case  of  Nickerson  v.  Chaiterton  to  a  con- 
siderable extent.  That  court,  after  a  mature  consideration, 
evidently  does  not  approve  of  the  principle  laid  down  in 
that  case,  and  are  forced  to  approve  of  it  for  different  rea- 
sons. In  direct  opposition  to  the  case  of  Nickerson  v. 
Ghatterton,  is  that  of  Whitney  et  al.  v.  Lehmer  et  al.j  26 
Ind.  604.  The  principle  upon  which  this  case  is  decided  is 
evidently  that  the  practice  in  an  action  of  replevin,  as  to  the 
verdict  and  judgment  that  may  be  entered  therein,  does  not 
affect  the  liability  of  the  sureties  in  an  undertaking  in  that 
action.  That  their  liability  is  fixed  by  their  undertapk- 
ing  and  for  a  breach  of  it  those  entering  into  the  same  were 
liable. 

The  case  of  Oallarati  v.  Orser,  27  N.  Y.  324,  it  is  claimed, 
announces  a  rule  in  accordance  with  that  of  Nickerson  v. 
Chatterton,  and  adveriSe  to  that  expressed  by  this  court. 

The  judgment  considered  in  that  case  was  for  the  value 
of  the  property  only,  and  for  that  reason  it  was  held  that 
the  sureties  liable  on  an  undertaking  in  arrest  were  not  held. 
We  are  not  prepared  to  say  that  this  ruling  was  not  correct 
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The  sheriff,  for  having  discharged  a  defendant  from  arrest 
withont  sufficient  bail,  was  held  to  be  liable,  as  sureties  had 
they  been  given  would  have  been.  One  of  the  provisions 
of  an  undertaking  in  such  a  case  is  the  same  as  required  in 
an  undertaking  in  replevin.  The  sureties  were  required  by 
the  law  to  undertake  that  the  defendant  would  produce  the 
property  and  pay.the  plaintiff  such  sum  as  might  for  any 
cause  be  adjudged  against  him.  Under  such  a  clause  as  the 
last,  it  was  claimed  that  the  sureties  would  be  held  liable 
when  the  judgment  was  for  the  value  of  the  property  only. 
The  court,  however,  held  otherwise.  There  is  reason  for 
holding  that  the  provisions  of  the  statute,  in  relation  to  the 
judgment  for  money  that  should  be  entered  in  replevin, 
may  be  considered  as  explaining  this  clause  of  an  under- 
taking, and  that  sureties  undertake  only  to  pay  such  judg. 
ment  as  should  be  properly  adjudged,  and  that  a  proper 
judgment  was  an  alternative  one  for  the  value  in  case  a 
return  could  not  be  had.  In  such  a  case  it  might  be  claimed 
that  the  judgment,  not  being  in  the  alternative,  did  vary  the 
contract  of  the  sureties.  This  view  of  this  question,  how- 
ever, is  not  free  from  doubt.  In  that  case  one  of  the  judges 
dissented  from  the  opinion  of  the  court,  and  held  that  the 
judgment  was  only  an  irregular  one,  and  that  sureties  were 
held  on  an  irregular  judgment  the  same  as  their  principal. 
And  in  direct  conflict  with  that  opinion  is  the  case  of  Mason 
V.  Hichards  et  al.^  12  Iowa,  73.  The  court  in  that  case  held 
that  the  judgment  for  the  value  of  the  property  only  was 
irregular,  and  erroneous  but  not  void.  That  such  a  judg- 
ment could  be  enforced  against  the  principal,  and  that  the 
sureties  were  not  released,  but  liable. 

The  defendants  in  this  action,  however,  insist  that  our 
statutes  upon  the  subject  of  the  recovery  of  personal  prop- 
erty, were  borrowed  from  California,  and  that  we  are  bound 
by  the  construction  put  upon  them  by  the  courts  of  that 
State.  The  statutes  in  question  substantially  existed  in  a 
great  many  States  of  this  Union  besides  California  at  the 
time  our  legislative  assembly  adopted  it  California  bor- 
rowed it  from  New  York.  The  correct  appellation  for  our 
Vol.  I.  —76 
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practice  is  the  New  York  Code  practice,  and  not  the  Cali- 
fornia Code  practice,  and  as  the  New  Ydrk  courts  had 
not  fully  determined  this  precise  point  when  our  legis- 
lative assembly  adopted  its  Code,  we  should  consider  our- 
selves free  to  determine  this  question  upon  principle, 
and  not  upon  authority.  The  defense  of  the  bankruptcy 
of  C.  S.  Kintzing,  set  up  by  defendants  in  this  action,  we 
think  wholly  untenable.  That  defense  was  set  up  by 
Kintzing  in  the  action  of  Lomme  v.  B.  C.  avd  C.  8, 
Kintzing.  The  plaintiff  alleges  in  his  complaint  in  this 
action  that  he  recovered  judgment  against  the  Kintzings  for 
$4,954.98  in  that  action,  and  this  averment  is  not  denied  by 
the  answer  of  defendants. 

K  that  judgment  was  erroneous  it  cannot  be  attacked  in 
this  action.  It  is  not  a  void  judgment,  and  hence  cannot  be 
reviewed  in  a  collateral  action.  In  relation  to  the  right  to 
the  possession  of  the  property,  that  was  considered  and 
decided  in  the  action  between  Watson  and  Roberts.  If 
C.  S.  Kintzing  had  become  a  bankrupt,  his  assignee  in  bank- 
ruptcy might  be  entitled  to  the  possession  of  the  property, 
but  that  is  no  reason  why  Watson  should  be  entitled  to  take 
the  property  from  Roberts  and  hold  the  same.  He  claimed 
the  right  to  the  possession  through  the  Kintzings  himself, 
and  not  under  C.  S.  Kintzing' s  assignee.  We  hold  that  the 
sureties  on  the  replevin  undertaking  had  no  right  to  intro- 
duce evidence  in  this  action  of  the  interest  of  the  Kintzings 
in  the  property  replevied.  The  answer  denies  that  the 
Kintzings  had  any  interest  in  property  that  was  the  subject 
of  the  attachment^  but  there  is  no  regular  allegation  of 
ownership  in  any  one  else.  There  is  no  plea  of  this  kind 
set  up  by  way  of  defense  such  as  would  be  required  in 
order  to  entitle  the  defendant  to  prove  the  same. 

Again,  where  the  question  of  who  is  the  actual  owner  of 
property  is  in  dispute,  we  do  not  think  that  the  defendants 
in  an  action  on  an  undertaking  in  replevin  can  set  up  title 
in  a  stranger,  and  in  that  action  compel  the  plaintiff  to 
litigate  his  title  to  the  property,  upon  which  there  had 
been  a  determination  between  the  plaintiff  and  the  principal, 
for  whom  the  sureties  became  liable. 
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As  appears  from  the  record  in  the  action  of  replevin, 
Watson  claimed  to  be  the  owner  of  the  property  in  dispute, 
and  alleged  that  he  derived  title  by  purchase  from  the  Kint- 
2angs.  It  does  not  appear  in  this  case  from  the  exceptions 
taken  who  the  defendants  claimed  was  the  owner  of  the 
property.  If  it  was  the  assignee  of  C.  S.  Eintzing  in  bank- 
ruptcy, then  the  court  could  have  very  properly  have  held 
that  partnership  property  must  first  go  to  the  liquidation  of 
partnership  debts,  and  that  until  these  were  litigated  the 
property  could  not  pass  to  his  assignee. 

It  was  not  necessary  for  the  plaintiff  to  have  a  writ 
retomo  Jidbendo  issued  and  returned  unsatisfied  before  he 
could  bring  this  action.  The  sureties  undertook  that  Wat- 
son should  return  the  property  if  a  return  thereof  should 
be  adjudged.  A  return  was  adjudged  and  Watson  failed 
to  return  the  property.  This  was  a  breach  of  the  undertak- 
ing. The  case  of  Nicker  son  v.  Chatterton  decides  that  no 
writ  retorno  habendo  was  necessary  in  order  to  fix  liability 
of  the  sureties,  and  that  case  may  be  considered  as  very 
favorable  to  sureties. 

It  is  claimed  by  appellants  that  if  plaintiff  is  entitled  to 
recover  he  is  only  entitled  to  recover  damages  to  the  amount 
of  the  value  of  the  property  as  specified  in  the  complaint 
of  Watson  in  his  action  of  replevin.  In  a  complaint  in  an 
action  of  replevin  the  plaintiff  states  the  facts  which  entitle 
him  to  a  judgment.  If  he  wishes  a  judgment  for  the  value 
of  the  property  in  case  the  possession  of  the  same  is  not 
delivered  to  him,  he  must  allege  its  value.  This  is  the  basis 
of  his  right  to  recover  such  a  judgment,  but  to  hold  that 
because  the  defendant,  in  an  action  of  replevin,  does  not,  in 
his  answer,  not  only  confess  the  value  of  the  property  which 
the  plaintiff  has  fixed  upon  it,  but  allege  that  it  is  of  much 
greater  value,  that  he  is  bound  by  this  allegation  of  the 
plaintiff,  and  cannot  prove  the  actual  value  of  the  property 
taken  in  an  action  on  the  undertaking,  would  be  imposing 
upon  him  great  hardship  surely.  It  is  doubtful  if  the  de- 
fendant in  an  action  of  replevin  could  base  his  right  to  a 
judgment  for  the  value  of  the  property,  without  alleging 
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the  value  of  the  same  in  the  answer.  The  answer  of  a  de- 
fendant in  an  action  of  replevin  claiming  a  return  of  prop- 
erty, or  in  case  that  cannot  be  had,  a  judgment  in  the  alter- 
native for  its  value,  is  in  the  nature  of  a  cross  complaint, 
and  must  state  facts  suflScient  to  warrant  the  court  in  giving 
the  relief  demanded.    See  8  Cal. 

In  no  case  can  the  allegations  of  the  complaint  be  a  basis 
to  warrant  the  affirmative  relief  prayed  for  by  the  defend- 
ant. Of  course,  where  the  allegations  of  the  complaint 
have  been  denied  by  the  answer,  and  the  plaintiflT  fails  to 
make  out  his  case,  the  judgment  of  the  court  would  be  for 
a  return  of  the  property. 

There  are  cases  to  the  effect,  that  where  the  court  awards 
a  judgment  of  nonsuit  the  defendant  is  not  entitled  to  an 
alternative  judgment  for  the  value  of  the  property.  If  the 
rule,  however,  contended  for  was  the  correct  one,  why  the 
value  of  the  property  alleged  in  the  complaint  would  not 
be  a  basis  for  an  alternative  judgment,  we  are  unable  to  per- 
ceive where  a  nonsuit  was  adjudged.  It  was  not  necessary 
that  the  plaintiff  should  have  made  any  demand  for  a  re- 
turn of  the  property.  The  only  object  of  making  a  demand 
is  to  notify  the  party  in  possession  of  the  property  of  the 
rights  and  claim  of  tiie  person  entitled  to  the  property.  Of 
this  the  principal  and  his  sureties  had  ample  notice  in  the 
action  of  replevin.  The  plaintiff  in  that  action  set  up  his 
rights,  and  claimed  a  return  of  the  property,  and  judgment 
of  return  was  awarded  him,  and  that  certainly  was  suffi- 
cient notice. 

For  these  reasons  the  judgment  of  the  court  is  affirmed. 

Judgment  affirToed. 
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3    488 

KiNNA,  appellant,  v.  Hoen  et  al.,  respondents.  ii  ^^ 

'     1    5OT 

FRA<mcK— verdict —cor^flicHng  evidetice.    The  Terdiot  of  a  Joiy  will  not  be  ^^ 

disturbed  if  there  is  a  confliot  in  the  evidenoe  upon  the  material  iunes  in 
the  case. 

PRACTICK— neto  trial— irregulartties.  A  new  trial  will  not  be  granted  on  the 
ground  of  irregularities  in  the  oonduot  of  a  party  and  his  attorney  during 
the  trial,  if  it  does  not  appear  that  the  verdiot  was  aifeoted  by  the  iirega- 
larities. 

Appeal  from  the  Third  District,  Lewis  and  Clarice  County. 

This  case  was  before  the  court  in  January,  1871,  ante^ 
329.  The  second  trial  in  Angnst,  1871,  resulted  in  a  ver- 
dict and  judgment  for  defendant,  Horn.  In  December, 
1871,  the  court,  Wade,  J.,  overruled  Kinna's  motion  for  a 
new  trial  and  Kinna  appealed. 

Kinna  filed  three  aflldavits  in  support  of  the  ground  of 
irregularities  in  the  conduct  of  Horn  and  one  of  his  attor- 
neys during  the  trial.  They,  set  forth  that  Horn  testified 
on  incompetent  subjects  in  defiance  of  the  rulings  of  the 
court;  that  Horn  testified  that  plaintiff  was  a  ''liar"  and 
"thief,"  and  repeated  the  same  and  other  vile  epithets  in 
the  presence  and  hearing  of  the  jury  ;  that  Horn  made  use 
of  the  same  epithets  concerning  a  witness  for  plaintiff ;  and 
that  Horn  was  excited  and  could  not  be  controlled  by  the 
court. 

They  also  set  forth  that  Horn  admitted  that  Marvin,  a 
witness  for  Kinna,  would  testify  to  the  facts  recited  in 
Kinna' s  affidavit  for  a  continuance  ;  that  one  of  Horn's  at- 
torneys said  to  the  jury  in  his  argument  that  this  affidavit 
was  not  the  testimony  of  Marvin,  and  that  he  did  not  be- 
lieve that  Marvin  would  swear  to  what  was  contained  in  the 
affidavit  for  a  continuance;  and  that  one  of  Horn's  attor- 
neys said  in  the  hearing  and  presence  of  the  jury  that  cer- 
tain goods  had  not  been  delivered,  although  the  court  re- 
peatedly ruled  that  evidence  of  such  facts  was  incompetent 
and  irrelevant. 
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W.  P.  Sanders,  for  appellant. 

The  record  shows  that  appellant  maintained  his  case  by  a 
cleaa*  preponderance  of  proof.  This  conrt  should  enforce 
the  law,  which  declares  those  facts  sufficiently  proven, 
which  are  thus  maintained.  The  verdict  was  against  the 
weight  of  the  evidence  and  should  be  set  aside. 

The  judgment  should  be  set  aside  on  account  of  the 
irregularities.  There  will  be  no  orderly  trials  if  such  per- 
formances as  appear  in  this  case  are  not  visited  with  pen- 
alties in  the  form  sought.  This  court  should  put  an  end  to 
*' sharp"  efforts  to  win  cases  in  defiance  of  law.  No  coun- 
ter affidavits  were  filed  by  Horn,  and  the  only  proof  to  be 
beard  concerning  these  irregularities  is  in  the  affidavits  filed 
by  Kinna. 

The  testimony  shows  that  this  is  an  extraordinary  case, 
in  which  the  verdict  should  be  set  aside.  The  court  abdi- 
cates its  functions  if  it  permits  the  jury  to  act  like  an  irre- 
sponsible mob. 

Shober  ^  LowRY,  and  E.W.  Toole  and  R.  H.Williams, 
for  respondent  Horn. 

Appellate  courts  have  generally  held  that  they  would 
only  interfere  in  extraordinary  cases  with  the  decisions  of 
lower  courts  in  relation  to  the  weight  of  evidence.  The  ap- 
pellate court  will  not  disturb  a  judgment  or  verdict  where 
there  is  a  substantial  conflict  in  the  testimony  and  no  rule 
of  law  has  been  violated.  Ming  v.  Triiett,  ante^  322 ;  Iai- 
heck  V.  Bullock,  24  Cal.  338 ;  Ellis  v.  Jeans,  26  id.  275 ; 
Wilkinson  v.  ^arroU,  32  id.  102. 

No  instructions  appear  in  the  transcript,  and  the  only 
question  for  review  is  this :  Was  the  verdict  warranted  by 
the  evidence  1 

Knowles,  J.  This  cause  presents  but  two  points.  There 
was  a  full  traverse  of  the  complaint  of  plaintiflTs  by  the 
answer  of  the  defendant  Horn.  Upon  the  material  issues 
in  the  case  there  was  a  conflict  of  testimony.  This  court 
has  repeatedly  held,  in  accordance  with  the  well-established 
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precedents  of  other  courts,  that  where  there  is  a  conflict  in 
the  testimony  upon  the  material  points  in  issue  in  the  cause, 
it  cannot  disturb  the  verdict  of  a  jury.  That  it  cannot  in- 
vade the  province  of  the  court  below  and  of  the  jury,  and 
determine  the  credit  to  be  given  the  witnesses,  and  as  to 
whether  injustice  was  done. 

The  other  point  is  the  irregularities  occurring  during  the 
trial  complained  of  in  the  affidavits  filed  by  the  appellants. 
There  was  no  exception  duly  authenticated  taken  as  to  any 
action  of  the  court  below,  or  the  jury.  The  conduct  com- 
plained of  is  that  of  the  defendant  Horn  and  one  of  his 
attorneys.  It  does  not  appear  in  any  manner  that  these 
irregularities  affected  the  conduct  of  the  jury,  and  this  court 
cannot  presume  that  they  did.  The  granting  of  a  motion 
for  a  new  trial  rests  in  the  sound  legal  discretion  of  the 
court  that  tried  the  cause.  The  judge  of  that  court  was 
acquainted  with  the  facts  of  the  case  and  was  better  able  to 
determine  the  effect  of  the  irregularities  specified  in  the  affi- 
davits of  appellants  than  this  court.  And  in  the  overruling 
of  the  motion  for  a  new  trial  we  can  see  no  abuse  of  dis- 
cretion. We  find  no  other  points  presented  in  the  case  that 
demands  our  consideration. 

Judgment  of  the  court  below  affirmed. 

Judgement  afftrmed. 


Sanders,  appellant,  n.  Farwell,  respondent. 

*]>iBrBicr  ooiTBT —/urfodietion.    The  diBtrict  oourto  of  the  Territory,  created  ' 

bj  congreBS,  are  not  courts  of  the  United  States. 
DiSTBiCT  COUBT— «9iii£y— citi2en«?»fp  of  'pa,'riUA,    The  district  courts  of  the 

Territoiy,  exercising  the  jurisdiction  of  the  circuit  courts  of  the  United 

States,  hare  no  jurisdiction  of  a  suit  in  equity  between  citizens  of  the 

Territory. 
District  court— fruity— The  district  courts  of  the  United  States  have  no 

jurisdiction  to  determine  equity  causes. 
JtrRiSDiCTiOK — coiisent  of  paHUa.    The  consent  of  parties  cannot  confer  upon 

a  court  jurisdiction,  which  is  not  granted  by  law. 
Pbactics— demurrer— tpafver  of  service.    The  filing  of  a  general  demurrer  to 

a  bill  in  equity  is  a  waiver  of  any  irregularity  in  the  service  of  the  subpoena. 
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Appeal  from  the  First  Bistrictj  Madison  County. 

The  demurrer  of  Farwell  to  the  bill  of  Sanders  was 
sustained  by  the  court,  Murphy,  J.,  in  April,  1872,  and 
Sanders  appealed.    The  facts  are  stated  in  the  opinion. 

'    E.  W.  Toole,  for  appellant. 

The  district  courts  have  jurisdiction  of  the  subject-matter. 
Respondent  appeared  by  demurrer,  and  that  gave  the  court 
jurisdiction  of  his  person. 

If  the  process  was  improper,  it  will  be  set  aside  or  quashed, 
and  new  and  proper  process  could  be  invoked.  If  the  ser- 
vice was  by  the  wrong  officer,  the  writ  could  have  been 
served  by  the  proper  officer  thereafter,  and  a  motion  limited 
to  setting  aside  the  service  would  have  been  proper.  But 
neither  defects  in  the  writ,  or  its  service,  can  be  raised  by 
demurrer,  for  a  demurrer  is  an  answer  in  law  to  the  bill. 

The  bill  of  complaint  was  proper,  the  process  was  regu- 
lar, the  service  was  by  the  proper  officer,  and  the  jurisdiction 
was  complete.  Rules  U.  S.  Sup.  Ct.  in  Eq.  7, 16, 96 ;  Organic 
Act,  §  9 ;  Orchard  v.  Hughes,  1  Wall.  (U.  S.)  76 ;  Dunphy 
V.  Eleinschmidt,  11  id.  610. 

H.  N.  Blake,  for  respondent. 

The  district  court,  sitting  as  a  district  court  of  the  United 
States,  has  no  jurisdiction  of  this  case.  The  two  jurisdic- 
tions are  distinct,  and  must  be  kept  separate.  In  certain 
cases,  the  legislative  assembly  has  conferred  jurisdiction  on 
these  courts;  in  other  cases,  congress  has  regulated  the 
jurisdiction.  If  congress  has  not  given  the  district  courts 
of  the  United  States  jurisdiction  in  this  action,  the  court 
below  properly  sustained  the  demurrer.  Section  9  of 
the  *' Judiciary  Act,"  1  U.  S.  Stat.  73,  and  other  acts,  regu- 
late this  jurisdiction.  With  the  exception  of  the  act  of  May 
15,  1820,  3  U.  S.  Stat.  592,  the  district  court  of  the  United 
States  has  no  equity  jurisdiction.  This  exception  is  inap- 
plicable to  this  case.  Conkling's  Treatise  (6th  ed.),  263,  §  4 ; 
ParJcer  v.  Judges,  12  Wheat.  561 ;  1  Abb.  U.  S.  Prac.  243, 
288 ;  Stacy  v.  Abbott,  1  Law  Times,  84. 
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The  circuit  courts  of  the  United  States  possess  jurisdiction 
of  suits  of  a  civil  nature  in  equity.  Appellant  did  not  com- 
mence his  action  in  this  court  He  could  not  do  so,  because 
he  is  a  citizen  of  Montana  Territory.  A  citizen  of  a  Terri- 
tory cannot  maintain  a  suit  in  the  circuit  court  of  the  United 
States.  ITew  Orleans  v.  Winter,  1  Wheat.  91;  1  U.  S. 
Stat.  73,  §  11. 

The  jurisdiction  of  this  action  is  in  the  district  court, 
created  by  the  organic  act.    Acts  186^,  tit.  18. 

The  rules  of  the  supreme  court  of  the  United  States  relate 
to  the  practice  in  the  circuit  court,  in  which  appellant  can- 
not sue.  They  do  not  apply  to  this  case.  Clinton  v.  J^ 
gUhrecht,  13  Wall.  434. 

Respondent  did  not  make  a  general  appearance  by 
demurrer.  An  appearance,  for  the  purpose  of  denying  the 
jurisdiction  of  the  court,  could  not  be  held  to  be  an  admis- 
sion of  the  jurisdiction.  The  defect  is  not  thereby  waived. 
Wheeler  v.  Lampman,  14  Johns.  481 ;  Malcolm  y.  Rodger Sj 
1  Cow.  1 ;   Williams  v.  Keller ,  6  Nev.  146. 

Knowles,  J.  It  appears  by  the  bill  of  exceptions  pre- 
sented in  this  case,  that  the  appellant  filed  his  bill  for  the 
foreclosure  of  a  vendor's  lien  *'  in  the  office  of  the  clerk  of 
the  district  court  of  the  United  States  in  and  for  the  first 
judicial  district  of  the  Territory  of  Montana."  That  after- 
ward, in  pursuance  of  the  prayer  of  the  bill,  a  writ  of  sub- 
poena, issued  out  of  said  court,  directed  to  the  respondent, 
Don  C.  Parwell,  commanding  him  to  personally  appear 
before  the  judge  of  the  district  court  of  the  United  States 
of  America  for  the  first  judicial  district  of  the  Territory  of 
Montana,  within  ten  days  to  answer  a  bill  of  complaint  ex- 
hibited against  him  in  said  court.  This  subpoena  was  duly 
served  and  returned  by  the  United  States  marshal  for  Mon- 
tana Territory.  The  respondent  appeared  in  this  action  and 
demurred  to  the  bill  on  ,the  two  following  grounds : 

"First.  That  said  court  hath  not  jurisdiction  of  the  per- 
son of  the  defendant. 

"  Second.  That  the  said  court  hath  not  jurisdiction  of  the 
subject  of  the  action," 
Vol.  I.— 76 
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In  the  first  place  there  are  no  such  courts  in  Montana 
Territory  as  ''  the  district  court  of  the  United  States  in  and 
for  the  first  judicial  district  of  the  Territory  of  Montana." 
The  district  courts  for  the  Territory  have  conferred  upon 
them  the  same  jurisdiction  by  our  organic  act  as  is  exercised 
by  the  circuit  and  district  courts  of  the  United  States.  Yet 
this  does  not  make  them  courts  entitled  to  that  appellation. 

In  the  case  of  Peter  Clinton  et  ol.  v.  Paul  EnglehrecM 
et  aL^  the  supreme  court  of  the  United  States  says  :  *'The 
judges  of  the  supreme  courts  of  the  Territory  are  appointed 
by  the  president  under  the  act  of  congress,  but  this  does 
not  make  the  courts  they  are  authorized  to  hold  courts  of 
the  United  States.  This  was  decided  long  since  in  the 
American  Insurance  Company  v.  Carter ^  1  Pet.  546,  and 
in  the  later  case  of  Benner  v.  Porter^  9  How.  236.  There 
is  nothing  in  the  constitution  which  would  prevent  congress 
from  conferring  the  jurisdiction  which  they  exercise  if  the 
judges  were  elected  by  the  people  of  the  Territory  and 
commissioned  by  the  governor.  They  might  be  clothed  by 
the  same  authority  to  decide  all  cases  arising  under  the 
constitution  and  laws  of  the  United  States  subject  to  the 
same  revision." 

Again :  "There  is  no  supreme  court  of  the  United  States, 
in  the  sense  of  the  constitution,  in  the  Territory  of  Utah." 

This  decision  no  longer  leaves  it  an  open  question  as  to 
whether  this  bill  was  addressed  to  any  court  having  an  ex- 
istence in  this  Territory.  In  the  next  place,  allowing  that 
the  intention  of  the  appellant  was  to  appeal  to  the  jurisdic- 
tion conferred  upon  the  district  courts  of  the  Territory  co- 
inciding with  that  exercised  by  the  district  and  circuit  courts 
of  the  United  States,  the  question  presented  is,  was  the 
demurrer  well  taken  1 

It  will  be  seen  by  reference  to  Brightley's  Digest,  126- 
130,  that  the  circuit  court  of  the  United  States  has  jurisdic- 
tion ''of  all  suits  of  a  civil  nature  at  common  law  or  in 
equity,  when  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  five  hundred  dollars,  and  the 
United  States  ai-e  plaintiffs  or  petitioners,  or  an  alien  is  a 
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party,  or  the  suit  is 'between  a  citizen  of  the  State  where  the 
suit  is  brought  and  a  citizen  of  another  State." 

Also,  that  it  has  jurisdiction  of  certain  cases  in  law  or 
equity  arising  under  the  revenue  laws  of  the  United  States. 
The  bill  shows  upon  its  face  that  both  appellant  and  re- 
spondent are  citizens  of  Montana  Territory,  and  the  action 
is  to  procure  a  vendor's  lien.  This  shows  conclusively  that 
the  district  court,  exercising  the  jurisdiction  of  the  circuit 
court  of  the  United  States,  would  have  no  jurisdiction  of 
the  action.  It  does  not  come  within  the  enumerated  class 
of  actions  over  which  that  court,  by  law,  is  authorized  to 
exercise  jurisdiction. 

By  a  reference  to  pages  230,  231  of  Brightley's  Digest, 
it  will  be  seen  what  jurisdiction  congress  has  conferred  upon 
the  district  courts  of  the  United  States.  The  power  to  de- 
termine actions  in  equity  is  not  conferred.  Neither  the  cir- 
cuit or  district  courts  of  the  United  States  have  any  juris- 
diction but  what  is  conferred  upon  them  by  congress.  This 
is  an  action  in  equity.  The  appearance  of  the  defendant 
did  not  confer  jurisdiction  upon  the  court.  The  right  to 
determine  the  action  presented  in  the  bill,  if  not  conferred 
by  law,  could  not  be  conferred  upon  the  court  by  consent  of 
parties.  Hence,  we  hold  that  the  demurrer  was  well  taken, 
and  the  ruling  of  the  court  below  should  be  sustained.  If 
this  could  be  treated  as  an  action  in  the  district  court  for 
the  Territory,  exercising  its  powers  as  a  territorial  court, 
there  is  no  doubt  but  that  the  appearance  of  the  defendant 
in  the  action  and  the  filing  of  a  general  demurrer  to  the  bill 
would  be  a  waiver  of  the  irregularity  of  the  service  of  the 
subpoena  by  the  United  States  marshal.  We  do  not  think, 
however,  that  this  should  be  so  treated.  The  court  in  which 
the  bill  purports  to  be  filed,  the  prayer  for  a  subpoena  and 
the  service  of  the  same  by  the  United  States  marshal  for  the 
Territory,  precluded  the  idea  that  there  was  any  intention, 
on  the  part  of  the  ajQpellant,  to  commence  his  action  in  this 
court,  and  appeal  to  what  is  commonly  termed  its  territorial 
jurisdiction. 

For  these  reasons  the  judgment  of  the  court  below  is 

Affirmed. 
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7"  ^        FiBST  National  Bank  of  Helena,  respondent,  v.  How 


36       42& 


et  al.,  appellants. 

PROMiBSOBr  ixoTB^ consideration— frcMd—d^ense.  Fraud  that  impeaohei 
the  oonsideration  of  a  promisBory  note  oonstitutes  a  defense  to  an  action 
at  Uw  on  the  note.. 

Pbomibsory  votb— fraud  of  maker  and  payee— vendor  and  vendee— d^enae. 
A  party  who  buys  and  receives  from  the  possessor  quartz-mill  machinery, 
the  title  to  which  is  in  litigation,  and  makes  his  promissory  note  in  payment 
of  the  same,  commits  a  fraud  on  the  vendor  by  delivering  the  possession 
of  the  property  and  executing  a  conveyance  of  his  right  thereto  to  another 
claiming  the  same,  upon  a  demand  without  any  legal  compulsion,  and  can- 
not afterward  plead  as  a  defense,  in  an  action  brought  on  the  note,  the  fraud- 
ulent conduct  of  the  vendor  in  selling  the  property. 

Promissort  notk— failure  of  consideration— delivery  of  property.  In  an  ac- 
tion to  recover  a  promissory  note,  the  maker  does  not  show  a  failure  of  con- 
sideration by  alleging  that  the  payee  had  no  title  to  the  property,  in  pay- 
ment of  which  it  was  made,  if  it  appears  that  the  maker  had  delivered  to  a 
claimant,  without  any  legal  necessity,  the  property  which  he  had  bought 
and  received  from  the  payee. 

Promissort  note — pleading — aUegaUon  of  fraud.  In  an  action  on  a  promis- 
sory note  the  allegation  that  a  suit  was  corruptly  and  fraudulently  dis- 
missed, without  setting  forth  the  facts  constituting  the  fraud,  is  imma- 
terial. 

Pleading —^ni7  amended  answer— disoretion.  It  is  not  an  abuse  of  legal 
discretion  in  the  court  below  to  refuse  to  allow  a  defendant  to  file  a  second 
amended  answer,  if  the  affidavits  do  not  show  what  the  defense  is,  and  why 
it  was  not  made  before. 

Appeal  from  the  First  District^  Madison  Couviy. 

In  April,  1872,  the  court,  Mtjbphy,  J.,  sustained  the  mo- 
tion of  plaintiflF  for  judgment  on  the  pleading,  and  refused 
to  allow  the  defendants,  TLoyr  et  al,j  to  file  another  amended 
answer. 

The  answer  alleged  that  the  only  consideration  of  the  note 
sued  on  was  the  sale  and  delivery  to  How  of  certain  ma- 
chinery ;  that  plaintiflf,  at  the  time  of  the  execution  and 
delivery  of  the  note,  falsely  and  fraudulently  stated  and 
represented  to  How  that  the  plainti^  was  the  legal  and 
rightful  owner  of  the  property,  and  had  the  full  ri^ht  to 
sell  the  same ;  that  How,  relying  on  these  representations, 
executed  the  note  sued  on ;  that  the  only  title  of  plaintiff  to 
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the  property,  at  the  time  of  the  execntioii  of  the  note,  was 
derived  by  a  pretended  sale  and  delivery  of  the  property  to 
plaintiff  by  Cole  Sanders,  who  had  possession  of  the  same 
as  agent  of  the  ''Cole  Sanders  Mining  Company;'* 
that  said  Sanders  had  no  right  to  so  sell  and  deliver  the 
property,  which  belonged  solely  to  the  company,  and  was 
employed  by  the  company  as  its  agent  in  putting  np  said 
machinery  and  nsing  the  same  in  quartz  milling;  that 
plaintiff  well  knew  the  foregoing  facts ;  that  Sanders  became 
indebted  individually  to  plaintiff,  for  purposes  not  embraced 
within  his  employment  as  such  agent ;  that  plaintiff  fraud- 
ulently colluded  to  defraud  the  said  company  of  said  proj)- 
erty,  and  that  said  Sanders,  with  fraudulent  design,  and 
without  any  power  or  authority,  sold  and  delivered  said 
property  to  plaintiff  in  consideration  of  said  individual  in- 
debtedness ;  that  plaintiff  commenced  an  action  against  said 
company  to  procure  the  title  of  the  company  to  the  prop- 
erty, and  agreed  to  prosecute  the  same  to  judgment ;  that 
How  relied  upon  such  prosecution,  and  that  said  note  would 
not  have  been  made  if  plaintiff  had  not  made  this  induce- 
ment ;  that  plaintiff,  after  the  execution  of  the  note,  wrong- 
fully and  fraudulently  dismissed  said  action,  and  has  failed 
to  procure  any  adjudication  of  the  title  to  said  property,  as 
against  said  company ;  that  plaintiff  procured  the  execu- 
tion of  said  note  to  defraud  the  defendants  of  the  moneys 
mentioned  in  the  note ;  "  and  defendants  aver  that  the  said 
Cole  Sanders  Mining  Company,  by  virtue  of  their* said 
superior  title,  has  demanded  and  claimed  possession  of  said 
property  from  defendant  How." 

The  answer  contained  a  counter-claim,  and  demanded 
judgment  against  plaintiff  for  $8,000  damages  sustained  by 
defendant  How  in  the  transportation  and  erection  of  said 
property  for  the  purpose  of  crushing  quartz. 

The  other  facts  appear  in  the  opinion. 

W.  P.  Sandebs  and  S.  Word,  for  appellants. 
The  court  below  seems  to  have  thought  that  the  answer 
stated  facts  that  constituted  a  defense  in  equity,  but  not  in 
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\2iw.  The  question  in  this  case  is,  whether  the  law  will  en- 
force a  contract  procured  by  fraud,  or  compel  the  specific 
performance  of  an  executory  agreement  when  the  consid- 
eration has  wholly  failed.  Chitty  on  Cont.  748,  tit  "  Con- 
tracts void  on  the  ground  of  fraud." 

The  appellant  How,  who  had  no  title,  quit-claimed  to  the 
party  having  the  superior  title.  It  is  contended  that  this 
is  an  admission,  which  does  away  with  the  force  of  the 
allegations  as  to  fraud  in  procuring  the  note,  and  failure  of 
consideration.  There  should  be  no  confusion  here.  Sup- 
pose the  plaintiff  'had  come  in  and  confessed  the  fraud  and 
failure  of  consideration  set  forth  in  the  answer,  and  had 
alleged,  by  way  of  avoidance,  that  How  had  yielded  to  the 
superior  title  and  quit-claimed  his  interest  as  stated  in  the 
answer,  would  any  court  hold  that  the  mattet  confessed 
had  been  avoided  1  Certainly  not.  The  fact  that  this  alle- 
gation is  made  by  the  defendants  in  the  answer  is  of  no 
more  force  than  if  made  as  reply  by  plaintiff. 

No  interest  should  have  been  allowed  on  the  note.  Re- 
spondents "charged"  interest  at  more  than  ten  per  cent 
per  annum.  Such  charging  results  in  a  forfeiture  of  all 
interest  due.  Act  June  30,  1864,  §  30 ;  2  Bright.  Dig.  64 ; 
NatioTial  E.  B.  Colwnbus  v.  Moore^  1  Law  T.  Bank,  74. 

E.  W.  &  J.  K.  Toole,  for  respondent. 

The  answer  shows  that  the  defense,  if  any,  is  equitable. 
Appellants'  remedy  should  be  by  a  bill  asking  a  stay  of 
proceedings  in  a  court  of  chancery. 

Appellants  had  no  right  to  dispose  of  the  property  to  the 
Cole  Sanders  Mining  Company.  Appellants  should  have 
returned  property  to  respondent  upon  discovery  of  the 
alleged  fraud.  The  title  of  respondent  has  been  vested  in 
the  Cole  Sanders  Mining  Company  by  the  conveyance  of 
Hqw.  Respondent  must  look  to  appellants  and  the  note 
sued  on,  and  has  no  other  remedy. 

The  court  properly  denied  the  application  of  appellants 
to  file  an  amended  answer.  The  answer  on  file  was  a  second 
amended  answer.     The  affidavits  do  not  show  what  amend 
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ments  are  sought  to  be  made.  Appellants  must  show  that 
they  would  obviate  the  objections  to  the  answer  on  file  hj 
their  proposed  amendments.  Appellants  must  also  show 
that  there  was  a  gross  abuse  of  discretion  by  the  court  be- 
low in  refusing  to  permit  them  to  amend  their  answer.  How 
many  times  has  a  party  a  right  to  amend  1  Can  a  party 
gamble  for  decisions  of  the  court,  and  continue  to  ask  to 
amend  if  the  rulings  are  adverse  to  him  i 

Knowleb,  J.  The  only  points  presented  in  this  case 
are  the  sufficiency  of  the  answer  of  the  defendants,  and  the 
refusal  of  the  court  below  to  permit  the  defendants  to  file 
an  additional  amended  answer. 

The  defendants  admit  the  execution  of  the  note  sued,  and 
deny  that  John  S.  Atchison,  cashier,  assigned,  for  a  valua- 
ble consideration,  this  note  to  plaintiflf,  or  delivered  the  same 
to  it.  This  denial  would,  perhaps,  be  sufficient  to  raise  an 
issue  as  to  whether  the  assignment  was  for  a  valuable  con- 
sideration. The  defendants,  however,  in  another  part  of 
their  answer,  aver  that  they  "  executed  and  delivered  to  the 
said  John  S.  Atchison,  as  cashier  and  agent  of  plaintiflf, 
and  for  the  sole  use  and  benefit  of  plaintiflT,  the  said  promis- 
sory note  sued  on."  Admitting  this  averment  to  be  true, 
and  the  plaintiff  is  the  rightful  owner  of  the  note,  and  under 
our  statute  the  proper  party  plaintiff,  although  the  assign- 
ment of  the  note  to  plaintiff  may  not  have  been  for  a  valua- 
ble consideration. 

We  come  now  to  the  consideration  of  whether  the  answer 
sets  up  other  facts  which  constitute  a  defense  to  the  action 
on  the  said  note. 

Both  plaintiff  and  defendants  seem  disposed  to  treat,  in 
their  arguments,  the  allegations  of  the  answer  as  setting  up 
the  defense  of  fraud.  We  do  not  feel  disposed  to  enter  into 
the  discussion  as  to  whether  this  defense  is  an  equitable  one 
or  not,  and,  therefore,  inadmissible,  under  our  organic  act, 
to  be  interposed  to  this  action  on  a  promissory  note.  Un- 
doubtedly fraud  can  be  set  up  a«  a  defense  to  an  action  at  law 
on  a  promissory  note,  that  is,  any  fraud  that  would  impeach 
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the  consideration  for  which  the  note  was  given.  The  frand 
presented  in  this  case  by  the  answer  of  the  defendants  is^ 
that  the  plaintiff  sold  the  defendant  How  certain  quartz 
mill  machinery,  for  which,  as  a  security  for  the  payment  of 
the  consideration,  this  note  was  given,  but  that  plaintiff  had 
no  title  to  said  property.  That  the  same  was  owned  by  a 
corporation  known  as  the  Cole  Sanders  Mining  Company, 
incorporated  under  the  laws  of  the  State  of  Missouri.  That 
jlaintiff  purchased  this  property  from  Cole  Sanders,  an 
agent  of  the  said  corporation,  and  that  he  had  no  authority 
to  sell  the  same.  That  at  the  time  of  the  sale  plaintiff  knew 
that  it  had  no  title  to  said  property,  and  that  the  said  Cole 
Sanders  had  no  authority  to  sell  the  same. 

The  answer  shows  that  plaintiff  agreed  to  prosecute  an 
action  to  declare  the  title  to  the  said  property  to  be  in  plain- 
tiff, and  not  in  said  corporation,  and  that  a  suit  was  pending 
for  that  purpose  when  plaintiff  sold  defendant  How  this 
property,  but  that  plaintiff,  disregarding  this  agreement, 
fraudulently  dismissed  said  action. 

When  a  party  sets  up  fraud,  he  must  come  into  court 
with  clean  hands  and  show  that  he  is  entitled  to  avail  him- 
self of  the  fraud  alleged.  As  we  have  seen,  the  defendants 
show  by  their  answer  that  they  had  been  apprised  that  there 
was  some  dispute  about  this  property,  that  an  action  was 
pending,  concerning  the  same,  against  the  Cole  Sanders 
Mining  Company. 

The  defendants  aver  "  that  the  Cole  Sanders  Mining  Com- 
pany, by  virtue  of  their  said  superior  title,  has  demanded 
and  claimed  possession  of  said  property  froin  defendant 
How,  and  that  said  defendant  How  has  released,  relin- 
quished and  conveyed  to  said  corporation  all  his  title  and 
possession  and  right  of  possession  of  the  said  property  de- 
rived under  and  by  virtue  of  the  said  sale." 

This  was  not  a  proper  course  for  the  defendant  How  to  have 
pursued  on  a  simple  demand  from  the  Cole  Sanders  Mining 
Company,  for  said  property,  although  that  company  may 
have  had  the  best  title  to  the  same.  The  proper  action  on  the 
part  of  the  defendant  How  would  have  been  to  have  delivered 
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or  offered  in  good  faith  to  deliver  back  the  property  to  the 
plaintiflT,  as  soon  as  he  discovered  that  the  plaintiff  had  no 
title  to  said  property,  and  that  a  frand  had  been  committed 
npon  him,  unless  in  some  manner  he  was  prevented  from  so 
doing.  He  had  no  right  to  pursue  such  a  course  as  to  place 
the  plaintiff  in  a  more  unfavorable  position  in  regard  to  the 
property  than  he  would  have  been  had  he  never  sold  the 
same  to  him.  The  mere  demand  of  the  Cole  Sanders  Min- 
ing Company  was  not  sufficient  to  have  prevented  the  de- 
fendant How  from  delivering  or  offering  to  deliver  the  pos- 
session of  the  property  back  to  plaintiff,  much  less  was  it 
sufficient  to  compel  the  said  How  to  not  only  deliver  the 
possession  of  said  property,  but  to  make  a  conveyance  of  the 
same  to  the  said  company  of  his  title  and  interest.  Posses- 
sion of  property  is  of  some  value.  The  possessor  of  prop- 
erty may  never  be  compelled  to  deliver  the  same  to  the  one 
holding  the  paramount  title.  The  conduct  on  the  part  of 
How  we  hold  was  such  as  will  preclude  him  and  his  sure- 
ties from  coming  in  and  setting  up  the  fraud  complained  of. 
The  said  How  has  committed  a  wrong  against  the  plaintiff 
by  his  conduct  in  the  premises.  It  may  be  urged  that,  as 
the  answer  must  be  taken  as  true,  there  was  no  wrong  in  the 
action  of  the  defendant  How,  because  the  plaintiff  had  no 
title  to  the  property  as  appears  by  the  answer.  The  reply 
to  this  is  that  the  defendant  How,  having  received  the  pos- 
session of  this  property  from  the  plaintiff,  had  no  right  un- 
less by  a  legal  compulsion  to  deliver  the  property  to  the 
other  contestant  therefor.  That  although  the  plaintiff  may 
have  had  no  title  to  the  property,  it  had  the  possession 
thereof  and  How  had  no  right  to  act  in  such  a  manner  as  to 
deprive  it  of  regaining  this.  Such  a  proceeding  as  that  of 
the  defendant  How  would  be  but  a  short  way  of  taking 
property  from  the  possession  of  one  claimant  and  deliver- 
ing it  to  another,  and  then  force  the  one  who  had  been  de- 
prived of  the  possession  of  the  same  and  the  use  and  enjoy- 
ment thereof  to  litigate  the  title  to  the  property  on  an  action 
on  the  promissory  note  given  as  a  security  for  the  payment 
of  the  consideration  therefor.  No  court  would  be  war- 
VoL.  I.  — 77 
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ranted  in  supporting  such  a  proceeding.  It  is  inconsistent 
with  fair  dealing  on  the  part  of  the  defendant.  He  mast 
have  his  hands  clean  to  entitle  him  to  set  up  the  fraud  com- 
plained of. 

It  does  not  appear  how  the  defendants  were  damaged  hj 
a  failure  to  prosecute  the  suit  to  test  the  title  to  the  prop- 
erty between  the  plaintiff  and  the  Cole  Sanders  Mining 
Company.  The  dismissal  of  the  suit  may  have  been  the 
natural  result  of  the  plaintiff  parting  with  the  possession 
of  the  property  and  its  title  to  the  same.  The  mere  allega* 
tion  that  such  dismissal  was  corruptly  and  fraudulently 
done  amounts  to  nothing  without  showing  the  fraud.  The 
facts  that  constitute  fraud  must  be^  set  forth. 

It  is  claimed  in  the  argument  of  appellants  that  the  alle- 
gations of  the  answer  amount  to  the  setting  forth  of  a  fail- 
ure of  consideration.  We  should  be  more  inclined  to  treat 
the  answer  as  setting  forth  such  a  defense  did  it  not  contain 
the  allegations  that  the  plaintiff  knew  it  had  no  title  to  said 
property  at  the  time  of  the  sale  of  the  same,  that  it  pur- 
chased the  same  from  an  agent  of  the  Cole  Sanders  Mining 
Company,  who  had  no  authority  to  sell  the  same,  which 
the  plaintiff  well  knew. 

Treating  this  answer,  however,  as  an  attempt  to  set  up 
failure  of  consideration,  namely,  failure  of  title  of  the 
property  for  which  the  note  sued  on  was  given  in  considera- 
tion, and  does  the  answer  present  a  complete  defense  of  this 
kind? 

It  does  not  appear  that,  by  any  legal  action,  the  plaintiff 
had  been  adjudged  to  have  no  legal  title.  It  does  not  ap- 
pear that  the  Cole  Sanders  Mining  Company  had  obtained 
the  possession  of  said  property  through  any  legal  process. 
All  that  does  appear  is,  that  the  said  mining  company  de- 
manded possession  of  one  of  the  defendants,  John  How,  of 
said  property,  and  that  in  pursuance  of  this  demand  he  not 
only  delivered  possession  thereof  to  said  company,  but  he 
conveyed  to  it  all  his  right,  title  and  interest  thereto.  We 
hold  that  this  does  not  show  a  failure  of  consideration.  To 
warrant  a  party  in  delivering  possession  of  property  to  a 
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claimaat  thereof,  that  he  has  received  possession  of  from 
another  by  virtue  of  a  sale,  there  must  be  some  l^al 
necessity  for  him  to  do  so.  That  he  cannot  act  thus  on  a 
simple  demand  and  then  claim  that  the  title  has  failed.  It 
has  frequently  been  held,  in  cases  of  the  sale  of  lands,  that 
the  defendant,  in  an  action  on  the  consideration  therefor, 
cannot  set  up  a  failure  of  title  as  a  defense  to  the  action 
without  showing  an  eviction.  Personal  property  comes 
under  the  same  rule  as  real  estate  when  a  defendant  seeks 
to  avail  himself  of  a  failure  of  title.  We  do  not  hold,  how- 
ever, that  it  is  actually  necessary  for  a  defendant,  in  such 
an  action,  to  show  an  eviction,  but  we  do  hold  that  the  title 
must  have  failed  and  that  possession  can  no  longer  be  main- 
tained, or  that  he  has  delivered,  or  offered  to  deliver,  the 
property  back  to  his  vendor,  or  show  some  good  reason  for 
not  doing  so.  Although  the  defendants  may  have  been  ap- 
prised of  an  outstanding  title,  and  may  have  believed  that 
this  was  the  paramount  title,  and,  in  fact,  it  may  have  been, 
they  had  no  right  to  deliver  possession  of  the  property  to 
this  claimant  without  some  legal  necessity  for  it.  No  such 
necessity  existed  at  the  time  and  there  may  never  have  been 
such  a  necessity. 

For  these  reasons  we  think  the  answer  of  the  defendants 
did  not  state  facts  sufficient  to  constitute  a  defense,  and  that 
the  plaintiff  was  entitled  to  a  judgment  on  the  pleadings. 

The  refusal  of  th^  court  below  to  permit  the  defendant  to 
file  an  amended  answer  is  assigned  as  error. 

The  refusal  to  allow  a  party  to  amend  his  pleadings  rests 
in  the  sound  legal  discretion  of  the  court  to  whom  the  ap- 
plication is  made,  and  this  court  can  only  review  that  ruling 
when  it  appears  that  there  has  been  some  abuse  of  that  dis- 
cretion. It  appears  that  the  defendants  had  obtained  per- 
mission before  to  amend  their  answer,  and  that  the  answer 
in  this  cause  was  filed  in  pursuance  to  that  permission. 

The  attorneys  for  the  defendants  make  affidavit  on  their 
second  application  to  amend  their  answer,  that  the  defend- 
ants, in  their  judgment,  have  a  good  defense  to  the  action, 
but  these  affidavits  do  not  show  what  that  defense  is,  and 
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why  it  was  not  interposed  before,  although  from  their  affi- 
davits it  would  appear  that  such  defense  must  have  been 
within  their  knowledge. 

Under  such  circumstances  we  can  see  no  abuse  of  discre- 
tion in  refusing  to  allow  this  second  amendment  of  defend- 
ants to  their  answer. 

For  these  reasons  the  judgment  of  the  court  below  is 

Affirmed. 


Collier,  respondent,  v.  Field  et  ai.,  appellants. 

Beijsabb  —  consideration — seal  A  release  that  is  executed  for  a  oousideration 
aud  does  not  affect  real  estate,  is  valid  without  a  seal. 

RiBTiTBABB  —judgment — mortgage — release  of  one  obligor.  The  writteu  release  for 
a  valuable  consideration  of  one  of  the  joint  and  several  makers  of  a  promi»- 
Boiy  note  from  all  liability  on  the  judgment  entered  in  the  district  court 
thereon,  and  the  mortgage  securing  the  payment  of  the  note,  satisfies  the 
judgment  and  releases  all  the  judgment  debtors  and  mortgagors. 

Keleasir— repugnant  proviso  void.  The  proviso  in  a  release  of  one  judgment 
debtor,  which  states  that  the  liability  of  the  other  judgment  debtors  shall 
not  be  affected  thereby,  is  repugnant  to  the  release  and  void. 

8AI.B  UNDER  EXECUTION  SET  ASIDE— ^aud.  The  Sale  of  property  under  an 
execution  to  satisfy  adjudgment  for  the  foreclosure  of  a  mortgage,  after  the 
judgment  creditor  has  released  oue-half  of  the  property  from  the  mortgage 
aud  judgment,  aud  received  one-half  of  the  judgment,  is  fraudulent  aud 
must  be  set  aside  by  the  court. 

Case  affirmed  —  interest  The  case  of  Davis  v.  Hendiie,  atUe,  496,  holding 
that  parties  could  contract  for  a  higher  rate  of  interest  than  ten  per  centum 
per  annum  after  the  maturity  of  the  note,  affirmed. 

Promissory  votk— interest  wiiil  paid.  Apromissoiy  note,  in  which  the 
maker  agrees  to  pay  a  certain  sum,  **  on  or  before  "  a  certain  day,  •*  with  in- 
terest at  the  rate  of  three  per  cent  per  month- until  paid,"  does  not  provide 
for  the  rate  of  interest  after  its  maturity  on  that  day,  and  the  holder  can 
then  collect,  under  the  statute,  interest  at  the  rate  of  ten  per  centum  per 
annum. ' 

Appeal  from  the  First  District,  Jefferson  County. 

In  May,  1872,  the  court,  Murphy,  J.,  overruled  the 
motion  of  Ervin  and  Metcalf  to  set  aside  the  sale  of  certain 
property  by  the  sheriff  under  execution,  and  they  appealed. 
The  facts  are  stated  in  the  opinion. 
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Page  &  Coleman,  for  appellants. 

Where  two  or  more  debtors  are  jointly  and  severally 
bonnd,  a  release  of  one  is  a  release  of  all.  Story  on  Prom. 
Notes,  §425;  Byles  on  Bills,  §232;  Brightly's  Fed.  Dig. 
**  Release ;"  Nicholson  v.  RemUe^  4  Ad.  &  El.  675 ;  Hoffman 
V.  Dunlap^  6  Cal.  183 ;  TucTcei^Tnan  v.  NewhaU^  17  Mass. 
681. 

Such  a  release  need  not  be  under  seal.  The  rule  of  the 
ancient  courts  in  this  respect  has  been  changed.  1  Pars. 
Notes  &  Bills,  248  ;  Benjamin  v.  McConnell^  4  Gilm.  (111.) 
636.  Where  a  consideration  is  expressed,  or  proved  to  have 
passed,  a  seal  is  immaterial.  Ayer  v.  Ashmead^  31  Conn. 
447 ;  MilUJcen  v.  Brown^  1  Rawle,  391. 

A  general  release  can  be  restrained  by  the  recital,  which 
refers  to  an  enumeration  of  the  debts  extinguished,  never 
to  the  parties  affected  thereby.  A  proviso  in  a  release  that 
other  parties  shall  not  take  advantage  of  it  is  void.  Bacon's 
Abr.,  Release,  "G;"  Omen  v.  Homan^  20  L.  J. ;  Wiggin 
v.  Tudor,  23  Pick.  434 ;  Rice  v.  Webster,  18  HI.  331. 

The  release  extinguishes  the  obligation,  and  there  must 
be  a  new  and  separate  promise  to  pay  to  bind  the  co-obligors. 
Stearns  v.  Tappin,  5  Duer,  244 ;  Hoosac  v.  Rogers,  8  Paige, 
229. 

Equity  will  not  relieve  except  where  there  is  fraud  or  un- 
fair practices.    Joy  v.  Warz,  2  Wash.  C.  C.  266. 

The  release  in  this  case  cannot  be  construed  a  covenant 
not  to  sue.  No  right  to  bring  a  suit  against  all  the  debtors 
is  reserved  in  the  release.  Bronson  v.  Fitzhugh,  1  Hill,  185 ; 
Ayer  v.  Ashmead,  31  Conn.  447. 

Parol  testimony  is  inadmissible  to  contradict  or  vary  the 
terms  of  a  release  under  seal.  Bronson  v.  Fitzhugh,  1 
Hill,  185. 

In  this  case  the  releases  are  under  seal,  and  the  whole 
debt  was  extinguished  thereby. 

The  sale  should  have  been  set  aside  on  other  grounds. 
The  execution  was  for  the  amount  of  the  original  judgment, 
whereas  the  release  acknowledged  a  payment  of  $1,500. 
The  sheriff  was  not  an  officer  of  the  chancery  court,  and 
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had  no  authority  to  make  the  sale.    The  sheriff  advertised 
for  sale  the  property  of  Field,  which  had  been  released. 

Q.  G.  Symes,  a.  G.  p.  Geokoe  and  W.  P.  Sanders,  for 
respondent. 

There  is  no  appeal  from  the  judgment.  Setting  aside  a 
sale  is  in  the  discretion  of  the  court,  and  will  not  be  done 
unless  the  substantial  rights  of  the  parties  have  been  affected. 
The  sale  can  only  be  set  aside  for  errors  appearing  in  the 
record.  The  evidence  heard  in  the  court  below  was  not 
saved  by  a  bill  of  exceptions. 

A  sale  of  real  estate,  after  the  report  of  sale  has  been  re- 
turned and  certificate  of  sale  delivered,  cannot  be  set  aside 
except  by  bill  in  equity.  Mere  irregularities  and  errors  in 
the  proceedings  of  the  court  will  not  invalidate  a  sale.  1 
Dan.  Ch.  168. 

The  release  only  released  Field's  portion  of  the  debt ;  it 
being  a  several  liability,  the  whole  debt  is  not  released. 
Acts  1865,  454 ;  Story  on  Prom.  Notes,  §§  445,  550. 

Our  statute  makes  this  a  several  contract  The  release  of 
one  on  a  joint  and  several  contract  does  not  release  all,  where 
the  contrary  is  expressly  stipulated. 

This  court  cannot  reverse  the  decision  of  the  court  below, 
without  hearing  the  evidence  on  which  the  court  below  based 
its  decision.    Injustice  would  be  done  by  such  a  ruling. 

Wade,  C.  J.  This  was  an  action  to  foreclose  a  mortgage, 
upon  certain  mining  property,  situate  in  Jefferson  county, 
given  by  defendants  to  jAaintiff,  to  secure  the  payment  of 
two  certain  promissory  notes,  as  follows : 

**Springville,  JtUy  19,  1869. 
"On  or  before  the  first  day  of  June,  1870,  for  value 
received,  we  jointly  or  severally  promise  to  pay  C  T. 
Collier,  or  order,  the  sum  of  four  hundred  dollars,  in  good 
bankable  gold  dust,  at  eighteen  dollars  per  ounce,  with 
interest  at  the  rate  of  three  per  cent  per  month  until  paid. 

"R.  B.  FIELD, 
"WM.  M.  ERVIN, 
"W.  H.  METCALP.'' 


Digitized  by 


Google 


1873.]  CoLLiBB  9.  Field.  616 

"  Sprinoville,  July  19, 1869. 
"On  or  before  the  first  day  of  August,  1870,  for  value 
received,  we  jointly  or  severally  promise  to  pay  C.  T^ 
Collier,  or  order,  the  sum  of  fifteen  hundred  dollars,  in 
good  bankable  gold  dust,  at  eighteen  dollars  per  ounce, 
with  interest  at  the  rate  of  three  per  cent  per  month  until 
paid. 

"R.  B.  FIELD, 
"WM.  M.  ERVIN, 
"W.  H.  METCALF." 

The  defendants  were  duly  notified  of  the  pendency  of  the 
action,  and  made  default,  whereupon  at  the  October  term 
of  the  district  court  for  said  county,  to  wit,  on  the  12th  day 
of  October,  1871,  a  decree  was  rendered  in  the  action  in  the 
usual  form,  ascertaining  the  amount  due  frojn  defendants 
to  the  plaintiff,  on  said  notes,  to  wit,  the  sum  of  $3,025.70, 
and,  in  default  of  payment,  ordering  a  sale  of  the  mortgaged 
premises. 

Afterward,  on  the  8th  day  of  November,  1871,  the  plaintiff 
filed  with  the  clerk  of  said  court  a  release  of  defendant  R. 
B.  Field,  as  follows. 

"I  do  hereby  certify  that  the  sum  of  $1,628.30  has  been 
paid  me  by  R.  B.  Field,  and  for  which  sum  I  do  release  the 
said  Field  from  all  liability  on  the  judgment  recovered  on 
the  12th  day  of  October,  1871,  and  I  do  further  stipulate  and 
agree,  that  the  undivided  one-half  of  the  mining  ground, 
mentioned  in  a  certain  decree,  signed  on  the  12th  day  of 
October,  1871,  is  also  released,  and  the  title  now  of  the  same 
vests  in  R.  B.  Field,  said  decree  having  been  entered  in  the 
above-entitled  action.  But  this  stipulation  does  not  release 
any  other  parties  mentioned  in  the  decree,  nor  any  other 
property  mentioned,  save  and  except  the  undivided  half  the 

mining  ground. 

"0.  T.  COLLIER." 
"Witness:  A.  Q.  P.  aEOEGB." 

At  the  same  date,  the  following  release  of  the  mortgage 
was  filed  in  thelrecorder's  office  of  Jefferson  county,  to  wit : 


Digitized  by 


Google 


616  Collier  o.  Field.  [Aug.  T., 

"I,  C.  T.  Collier,  of  Jefferson  county,  Montana  Territory, 
do  hereby  certify  that  a  certain  mortgage,  bearing  date  the 
19th  day  of  July,  1869,  made  and  executed  by  R.  B.  Field, 
Wm.  M.  Ervin  and  W.  H.  Metcalf,  and  recorded  in  the 
county  recorder's  office  of  Jefferson  county,  in  Book  A 
of  mortgages,  on  pages  187,  188,  and  filed  on  the  20th  day 
of  July,  1869,  lias  been  paid  so  far  as  the  same  relates  to 
R.  B.  Field,  and  I  do  hereby  consent  the  same  be  discharged 
of  record,  so  far  as  the  undivided  one-half  of  the  placer 
mining  claims  are  mentioned^  and  I  do  further  consent, 
hereby,  to  release  the  said  R.  B.  Field  from  all  further  lia- 
bility on  said  mortgage,  and  on  the  two  joint  and  several 
promissory  notes  of  even  date  with  said  mortgage,  and 
signed  by  the  aforesaid  parties  who  signed  said  mortgage, 
and  all  of  the  undivided  one-half  said  mining  ground  des- 
ignated in  said  mortgage  is  fully  released,  and  the  title  to 
the  same  to  vest  in  R.  B.  Field.  But  this  satisfaction  of 
mortgage  is  not  to  release  any  other  parties  to  said  mortgage 
or  notes,  or  any  other  property  mentioned  in  said  mortgage, 
save  and  except  the  party  before  named  and  th^  property 
hereinbefore  designated. 

"  In  witness  hereof  I  have  hereunto  set  my  hand  and  seal 
this  8th  day  of  November,  A.  D.  1871. 

*'C.  T.  COLLIER.  [L.  8.] 

"  In  presence  of  A.  G.  P.  George." 

Which  release  was  duly  acknowledged  and  recorded  in 
the  recorder's  office  of  said  Jefferson  county. 

Afterward,  on  the  25th  day  of  November,  1871,  an  order 
of  sale  was  duly  issued  for  all  the  mining  ground  mentioned 
and  described  in  said  mortgage  and  decree,  and  for  the  full 
amount  found  due  upon  said  notes,  no  credit  having  been 
given  on  account  of  the  payment  of  $1,528.30  made  by  the 
defendant  Field,  and  on  the  27th  day  of  December,  1871,  all 
the  mortgaged  property  was  sold  by' the  sheriff,  at  public 
sale,  to  plaintiff  Collier  for  the  sum  of  $3,200,  he  being  the 
highest  and  best  bidder  therefor. 

Thereupon,  at  the  May  term  of  said  district  court,  to  wit : 
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On  the  13th  day  of  May,  1872,  the  defendants  Ervin  and 
Met^alf  filed  their  motion  to  set  aside  the  sale  made  on  the 
27th  day  of  December,  1871,  assigning  as  cause  therefor, 
among  others,  the  following  reasons  : 

1.  The  original  debt  was  Qxtinguished  before  the  issuance 
of  the  execution  or  order  of  sale  herein. 

2.  Before  the  issuance  of  said  order  of  sale,  these  defend- 
ants were  discharged  from  the  judgment  or  decree  upon 
which  it  was  founded. 

3.  At  the  time  of  the  sale  there  was  no  subsisting  indebt- 
(idness  of  these  defendants  to  plaintiflF,  by  virtue  of  the 
judgment  or  decree  rendered  herein,  or  by  reason  of  any 
claim  or  claims  upon  which  such  judgment  or  decree  was 
founded. 

4.  The  debt,  upon  which  said  judgment  or  decree  was 
founded,  had  been  fully  paid  and  discharged. 

This  motion  was  overruled  by  the  court,  to  which  ruling 
the  defendants  duly  excepted,  and  appealed  to  this  court. 

1.  The  questions  presented  by  this  appeal  relate  to  the 
legal  eflfect  of  the  release  of  the  defendant  Field,  as  shown 
by  the  releases  herein  set  forth,  upon  the  defendants  Ervin 
and  Metcalf,  and  to  the  necessary  consequences  that  follow 
such  release.  The  notes,  upon  which  the  judgment  was 
rendered,  were  joint  and  several  promissory  notes,  signed 
by  the  defendants.  Field,  Ervin  and  Metcalf.  After  the 
rendition  of  the  judgment,  and  before  the  order  of  sale  was 
issued,  the  plaintiff,  for  the  consideration  of  $1,528.30,  paid 
to  him  by  Field,  released  Field  from  all  his  liability  on 
account  of  said  notes  and  judgment,  reciting,  in  the  release, 
that  the  discharge  of  Field  should  in  no  manner  affect  the 
liability  of  the  defendants  Ervin  and  Metcalf. 

The  first  release,  herein  mentioned,  was  filed  with  the 
clerk  of  the  court,  and  is  not  under  seal.  The  second  one, 
however,  which  is  a  release  from  all  liability  on  account  of 
the  notes  and  mortgage,  and  necessarily  a  release  from  the 
judgment  and  decree  rendered  thereon,  is  a  formal  instru- 
ment, properly  sealed,  witnessed,  acknowledged  and  re- 
corded, and  is  of  the  same  character  of  instrument  as  the 
Vol.  L— 78. 
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mortgage  which  it  discharges,  so  that  the  question  of  the 
yalidity  of  a  release  under  seal,  or  not  under  seal,  does  not 
necessarily  arise  here ;  but,  as  the  question  has  been  made 
and  argued,  we  feel  justified  in  saying  that  the  first  release, 
being  not  under  seal,  but  a  valuable  consideration  having 
been  paid  for  the  execution  thereof,  is  a  valid  instrument, 
and  that  a  seal  thereto  would  not  add  to  its  validity.  Where 
a  consideration  is  expressed  in  a  release,  or  admitted,  or 
otherwise  proved  to  have  passed  between  the  parties,  a  seal 
is  entirely  immaterial. 

The  consideration  gives  character  to  the  instrument,  and 
the  technical  effect  of  a  seal  is  only  important,  as  it  relates 
to  a  question  of  evidence.  A  seal  imports  a  consideration. 
It  furnishes  evidence  of  itself  that  a  consideration  passed 
between  the  parties ;  but,  if  a  consideration  can  be  other- 
wise proved,  a  seal  is  not  necessary,  except  in  those  cases 
where  a  release  is  designed  to  effect  the  conveyance  or 
transfer  of  real  estate,  or  some  interest  therein.  A  release, 
without  a  seal  and  without  a  consideration,  is  void ;  and  the 
same  rule  applies  as  well  to  bonds,  promissory  notes,  and 
all  other  instruments  in  writing,  as  to  releases.  And  so  a 
release  with  a  consideration,  but  without  a  seal,  is  of  bind- 
ing force,  subject  to  the  foregoing  limitation  as  to  real  estate, 
the  distinction  being  that,  where  the  consideration  is  not 
implied  or  expressed,  it  must  be  proved.  1  Pars,  on  Notes 
&  Bills,  248 ;  Benjamin  v.  McConnell  et  aLj  4  Gill.  545 ;  13 
Johns.  87 ;  1  Cow.  122. 

These  releases,  then,  being  valid  instruments,  we  come  to 
the  consideration  of  the  question  as  to  the  effect  of  the  re- 
lease of  Field  upon  his  co-joint  debtors,  Ervin  and  Metcalf. 
Does  his  release  discharge  his  co-obligors  ? 

It  is  contended  by  the  plaintiff  that  these  notes  being  sev- 
eral as  well  as  joint  obligations,  the  Release  of  one  of  the 
makers  does  not  discharge  the  others.  In  other  words,  that 
the  plaintiff,  the  payee,  can  discharge  either  of  the  joint 
makers,  and  retain  the  liability  against  the  others,  because 
of  the  several  characters  of  the  obligation.  We  do  not 
think  that  reaaon  or  the  authorities  support  the  proposl- 
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tion.  On  the  contrary,  we  hold  that  a  release  of  one  of  two 
or  more  joint  and  several  debtors,  is  a  release  of  all,  and 
this  seems  to  be  the  language  of  the  books  since  before  the 
time  of  Lord  Coke.  The  reason  for  the  rule  is  obvious. 
The  debt  is  entire,  and  when  once  satisfied  or  released,  can 
no  longer  be  enforced  against  any  party  to  it.  One  satisfac- 
tion to  an  entire  debt,  duty  or  obligation,  be  it  several  as 
well  as  joint,  is  all  the  law  will  enforce.  The  several  char- 
acter of  the  obligation  does  not  change  the  rule  or  the  rea- 
son thereof.  The  doctrine  contended  for  seems  to  be  that  in 
a  joint  and  several  obligation  the  obligee  can  enforce  pay- 
ment as  many  times  as  there  are  obligors  to  the  instrument. 
There  is  no  authority  for  such  a  proposition.  Where  there 
is  one  entire  debt  there  can  be  but  one  discharge,  one  pay- 
ment>  and  one  satisfaction,  and  if  one  of  the  joint  and  sev- 
eral debtors  pays  the  debt  and  receives  his  discharge,  such 
discharge  must  necessarily  release  his  co-debtors. 

A  reference  to  the  authorities,  we  believe,  will  sustain  the 
foregoing  propositions. 

In  Bacon's  Abridgment^  vol.  8,  p.  276  (gr),  it  is  laid  down 
that  if  two  or  more  are  jointly  and  severally  bound  in  a 
bond,  a  release  to  one  discharges  the  others ;  and,  in  such 
case,  the  joint  remedy  being  gone,  the  several  is  so  likewise. 

In  Story  on  Promissory  ^otes,  section  425,  the  same  prin- 
ciple is  enunciated  as  follows:  A  release  of  one  joint 
maker  or  indorser  by  the  holder,  whether  they  are  accom- 
modation parties  or  not,  will  discharge  all  the  parties,  for 
such  a  release  is  a  complete  bar  to  any  joint  suit,  and  no 
separate  suit  can  be  maintained  in  such  a  case.  In  short, 
when  the  debt  is  extinguished  as  to  one  it  discharges  all, 
whether  the  parties  intended  it  or  not  The  like  rule  ap- 
plies to  cases  where  a  satisfaction  has  been  made  by  any 
one  joint  maker  or  indorser,  or  by  any  one  partner  in  two 
firms  where  each  firm  is  bound  upon  the  note.  See  Chitly 
on  Bills,  ch.  9,  449,  460  ;  Bayley  on  BUls,  ch.  9,  342,  344  ;  1 
Story's  Eq.  Jur.,  §  112  ;  Byles  on  Bills,  232. 

So  in  the  case  of  Tktckerman  et  aZ.  v.  JfewhaU^  17  Mass* 
680,  the  same  doctrine  is  fully  maintained. 
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This  was  an  action  of  assampsit  on  a  joint  and  several 
promissory  note,  signed  hy  Joel  and  Isaac  Newhall  as 
principal,  and  by  Clieever  Newhall  as  surety.  The  defend- 
ants pleaded  the  general  issue,  which  was  joined,  and  a 
special  plea  in  bar,  wherein  it  was  alleged  that  after  making 
the  note  an  indenture  of  three  parts  was  entered  into  by 
said  Joel  and  Isaac  Newhall,  who  were  copartners  in  trade, 
of  the  one  part,  three  persons  as  trustees,  of  the  second 
part,  and  divers  of  the  creditors  of  the  said  J.  &  I.  Newhall, 
among  whom  was  the  plaintiflF,  of  the  third  part,  in  and  by 
which  indenture  the  plaintiffs,  for  the  considerations 
therein  mentioned,  released  the  said  J.  &  I.  Newhall  from 
all  claims  and  demands  which  they  had  against  them. 

Upon  the  questions  made  by  this  plea  in  bar,  the  court 
say:  As  to  the  first  point  made  by  plaintiffs'  counsel, 
that  admitting  the  indenture  to  operate  as  a  release  to  J.  & 
I.  Newhall,  yet  it  will  not  have  that  effect  on  the  defendant, 
because  his  promise  is  several  as  well  as  joint.  This  has 
already  been  answered. 

The  authorities  are  perfectly  clear  that  a  release  to  one 
joint  and  several  obligor  discharges  both. 

And  so  in  the  case  of  Wiggin  v.  Tudor ^  23  Pick.  444,  the 
court  say :  The  rule  of  law  is,  that  a  release  of  one  of  two 
joint  and  several  debtors  is,  in  legal  operation,  a  discharge 
of  both,  because  the  debt  is  entire;  and,  when  once  satisfied, 
can  no  longer  be  enforced. 

In  the  case  of  Benjamin  v.  McCormell  and  others^  4 
Gill.  (111.)  536,  the  court  say :  A  release  of  one  of  two  or 
more  joint,  or  joint  and  several  obligors  or  promisors,  is  a 
release  of  all ;  and  this  doctrine  is  affirmed  in  the  case  of 
Mice  V.  Webster  et  al,  18  111.  331. 

It  seems  useless  to  multiply  authorities,  upon  a  proposition 
so  well  settled,  and  we  have  no  hesitation  in  saying,  that  the 
release  of  Field,  for  a  valuable  consideration,  from  all  liabil- 
ity upon  the  notes  and  mortgages  mentioned  and  set  out 
herein,  is  also  a  release  of  Ervin  and  Metcalf.  There  can  be 
but  one  discharge,  but  one  satisfaction  of  the  debt,  and  if  Field 
discharged  the  debt,  then  there  is  no  claim  against  Ervin  and 
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Metcalf.  It  is  not  possible  to  discharge  one  of  two  joint  and 
several  obligors,  and  retain  a  legal  obligation  against  the 
others.  And  this  leads  us  to  the  consideration  of  the  pro- 
viso in  the  release,  wherein  it  is  specified  that  the  release 
of  Field  shall  not  affect  the  liability  of  Ervin  and  Metcalf. 

Recurring  again  to  Bacon's  Abridgment,  vol.  8,  p.  277  (</), 
we  find  this  language :  "  If  two  are  bound  in  an  obligation, 
and  the  obligee  releases  to  one  of  them,  proviso  that  the  other 
shall  not  take  advantage  of  it,  the  proviso  is  void.'-' 

In  the  case  of  Benjamin  v.  McCormeU  et  al.y  the  appellees 
sued  the  appellant,  upon  a  note  payable  on  demand,  for 
$204.44,  payable  to  Murray  McConnell  and  HoUoway  Van 
Syckel,  and  signed  by  C.  Benjamin  &  Co.  The  appellant 
pleaded  payment;  second,  that  appellant  and  Delehay 
made  the  note  as  partners ;  that  on  the  27th  day  of  March, 
1844,  appellees  made  an  agreement  in  writing  with  Delehay, 
and  filed  the  same  of  record  in  the  Scott  circuit  court,  in  a 
chancery  suit  then  pending  in  that  court,  between  McOon- 
nelly  Van  Syckel  and  James  A.  McDougally  complainants, 
V.  Mark  W.  Delehay^  defendant^  by  which  agreement  Dele- 
hay was  discharged  from  the  payment  of  the  note,  and  the 
same  as  against  him  was  released  and  canceled ;  that,  by 
this  agreement,  it  was  expressly  provided  that  the  same 
should  not  operate  to  release  Benjamin,  nor  to  be  considered 
as  canceled  as  to  him,  and  that  this  agreement  was  made 
upon  a  compromise  and  settlement  of  the  chancery  suit. 
It  will  be  seen  that  the  proviso  to  this  release  was  the  same 
in  effect  as  the  one  in  the  case  under  consideration.  As  to 
the  effect  to  be  given  to  this  proviso,  the  court  say :  That  a 
proviso  in  a  contract,  totally  repugnant  to  the  contract  itself, 
is  void.  Delehay  has  been  wholly  released  from  the  pay- 
ment of  the  note ;  on  his  part  there  is  no  longer  any  liability. 
Benjamin  cannot  be  sued  alone.  K  an  action  be  brought 
against  them  jointly,  Delehay  can  interpose  no  plea  founded 
on  this  agreement,  personal  to  himself.  The  release,  when 
set  up,  is  an  effectual  bar  to  the  cause  of  action,  and 
destroys  the  right  to  maintain  the  suit.  The  contract  is 
entire,  whatever  discharges  one  releases  the  other. 
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Id  the  case  of  Hicev,  Webster  et  aZ.,tbe  court  having 
under  consideration  a  release  containing  a  proviso  similar 
to  that  in  the  case  last  cited,  and  of  the  same  legal  import 
as  the  proviso  in  the  case  at  bar,  say :  Here  is  manifestly  an 
attempt  to  discharge  absolutely  one  of  the  parties,  and  to 
retain  the  legal  obligation  against  the  other.  Thid  the  law 
will  allow  no  ingenuity  of  language  to  effect.  The  paper  is 
a  nullity  or  it  must  be  made  effectual.  It  is  either  a  release 
of  both,  or  it  is  of  no  benefit  to  either.  It  is  founded  upon 
a  legal  consideration  moving  from  one  of  the  parties  which 
has  the  same  legal  effect  as  if  it  had  moved  from  the  other 
party  or  both  parties  jointly.  It  releases  Willey  forever 
from  all  process  arising  upon  the  joint  demand,  and  then 
undertakes  to  impose  the  condition  or  to  make  the  release 
depend  upon  the  condition  that  Rice  should  not  thereby  be 
released.  To  give  effect  to  this  condition  would  be  to 
destroy  the  release  itself,  even  as  to  Willey.  The  condition 
is  therefore  repugnant  to  the  previous  covenant,  and  must 
destroy  it,  or  be  destroyed  by  it.  When  that  is  the  case  the 
rule  of  law  is  well  settled  that  the  condition  must  give  way 
that  the  covenant  may  stand.  See,  also,  Owen  v.  Homan^  20 
L.  J.;  Wiggins  v.  Tudor ^  23  Pick.  434  ;  Stearns  v.  Tapping 
6  Duer,  294  ;  Hoosdc  v.  Rogers^  8  Paige,  229 ;  Joy  v.  Warz^ 
2  Wash.  C.  C  266. 

So  we  say  in  the  case  we  are  considering  ;  the  release  to 
Field  is  a  nullity  or  it  must  be  made  effectual.  Field  paid 
more  than  $1,500  for  this  release,  and  the  effect  of  this  pay- 
ment and  the  execution  of  the  release  is  precisely  the  same 
as  if  this  consideration  had  moved  from  Field,  Ervin  and 
Metcalf.  It  not  only  releases  Field,  but  also  Ervin  and 
Metcalf,  or  Field  is  still  liable  for  the  full  amount  of  the 
debt  notwithstanding  the  payment  of  $1,500.  The  proviso 
is  repugnant  to  the  covenant,  and  must  fall  that  it  may 
stand.  We,  therefore,  say  that  the  legal  effect  of  the  re- 
lease to  Field  was  a  payment  and  cancellation  of  the  entire 
debt  and  judgment  against  Field,  and  also  against  Ervin 
and  Metcalf,  and  the  order  of  sale  having  been  issued,  and 
the  sale  made,  upon  a  judgment  that  had  been  fully  can- 
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celed  and  discharged,  the  same  are  utterly  void  and  of  no 
effect. 

2.  After  the  rendition  of  the  judgment,  and  in  the  proceed- 
ings to  sell  the  mortgaged  premises,  the  plaintiff  seems  to 
have  acted  upon  the  supposition  that  the  release  to  Field  was 
a  nullity,  not  only  as  to  Ervin  and  Metcalf,  but  as  to  Field 
himself,  and  that  the  payment  by  Field  to  him  of  $1,628.30, 
was  a  pure  donation ;  for,  we  find  that  the  execution  and 
order  of  sale  was  issued  for  the  full  amount  of  the  judg- 
ment, no  credit  having  been  given  on  account  of  the  pay- 
ment by  Field,  and  all  the  mining  ground  mentioned  and 
described  in  the  mortgage,  including  the  one-half  released 
to  Field,  was  sold  and  bid  in  by  plaintiff  for  the  sum  of 
$3,200,  that  being  the  amount  of  the  judgment  and  costs,  so 
that,  as  the  case  stands,  the  plaintiff  has  received  $3,026.70, 
the  amount  of  the  judgment^  and  also  $1,628.30,  making 
the  sum  of  $4,644  recovered  upon  a  judgment  of  $3,026.70J 
Such  a  proceeding,  in  the  absence  of  any  explanation  thereof, 
violates  every  principle  of  honesty  and  fair  dealing ;  and  to 
confirm  this  sale  would  be  to  rob  one  man  that  another* 
might  receive  twice  what  belongs  to  him. 

If  the  release  was  utterly  void  as  to  all  the  parties,  the 
sale,  under  the  circumstances  disclosed  in  the  record,  would ' 
have  to  be  set  aside. 

3.  The  remaining  question  relates  to  the  computation  of 
interest  upon  the  notes  herein  set  forth. 

The  first  bears  date  July  19,  1869,  and  is  payable  on  or 
before  the  1st  day  of  June,  1870,  with  interest  at  the  rate 
of  three  per  cent  per  month  until  paid. 

The  second  note  is  of  the  same  character,  bearing  date 
July  19,  1869,  and  payable  on  or  before  the  1st  day  of 
August,  1870,  with  interest  at  the  rate  of  three  per  cent  per 
month  until  paid. 

Our  statute  provides  (Bannack  Stat.  636):  *' Creditors 
shall  be  allowed  to  collect  and  receive  interest,  when  there 
is  no  agreement  as  to  the  rate  thereof,  at  the  rate  of  ten  per 
cent  per  annum,  for  all  moneys  after  they  become  due,  upon 
any  bond,  promissory  note,"  etc.,  etc. 
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Section  3  of  the  same  act  proyides  that :  "  The  parties  to  any 
bond,  bill,  promissory  note,  or  other  instrument  in  writing, 
may  stipulate  therein  the  payment  of  a  greater  or  higher 
rate  of  interest  than  ten  per  cent  per  annum,  and  any  such 
stipulation  contained  in  any  such  instrument  of  writing  may 
be  enforced  in  any  court  of  law  or  equity,  of  competent 
jurisdiction,  in  this  Territory." 

Under  this  statute,  we  have  already  heard  {Davis  v.  Ben- 
drie,  ante,  499),  that  it  was  competent  for  parties  to  con- 
tract for  a  higher  or  greater  rate  of  interest  than  ten  per 
cent  per  annum,  after  the  maturity  of  the  note,  so  that  the 
only  question  now  for  us  to  determine  is :  Did  the  parties  so 
contract  in  the  notes  upon  which  the  decree  in  this  case  was 
founded  ? 

By  the  terms  of  the  notes,  was  there  any  contract  or  agree- 
ment to  pay  interest  at  the  rate  of  three  per  cent  per  month 
after  the  notes  became  due?  Do  the  words  "with  interest 
at  the  rate  of  three  per  cent  per  month  until  paid"  import 
a  contract  to  pay  interest  at  that  rate  after  the  maturity  of 
.the  notes  ? 

It  will  be  seen  by  a  computation  of  the  interest  upon  the 
notes,  that  interest  at  the  rate  of  three  per  cent  per  month 
was  calculated  and  allowed  in  the  decree  from  the  date  of 
the  notes  up  to  the  •  date  of  the  rendition  of  the  decree, 
whereas  the  defendants  contend  that  by  the  terms  of  the 
notes  they  only  contracted  to  pay  interest  at  that  rate  to  the 
maturity  of  the  notes. 

The  contract  set  out  in  these  notes  must  be  construed  like 
any  other  contracts.  If  there  is  no  ambiguity  or  uncertainty 
in  the  agreement,  we  must  look  to  the  words  of  the  contract 
to  arrive  at  the  intention  of  the  parties. 

Let  us  examine  this  contract.  Take  for  instance  the  first 
note.  The  makers  promise  to  pay  to  the  payee  $400  on  or 
before  the  1st  day  of  June,  1870,  with  interest  at  the' rate 
of  three  per  cent  per  month  until  paid.  This  agreement  to 
pay  interest  must  be  construed  witli  reference  to  the  balance 
of  the  contract.  The  contract  is  to  continue  in  force  until 
the  1st  day  of  June,  1870,  at  which  time  the  note  becomes 
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due  and  payable,  and  the  agreement  as  to  interest  cannot  be 
extended  without  express  words  to  that  effect  beyond  the 
time  fixed  for  the  payment  of  the  principal.  The  payee 
promises  that  the  makers  may  have  the  money  until  the 
1st  day  of  June,  1870,  and  no  longer,  and  the  makers 
promise  that  they  will  pay  at  that  date.  There  is  no  inti- 
mation that  this  contract  is  to  be  extended  beyond  the  date 
fixed  by  the  parties,  and  the  contract  being  reduced  to  writ- 
ing would  preclude  any  parol  understanding  of  the  kind. 
So,  then,  after  the  note  has  run  its  allotted  time,  at  a  given 
rate  of  interest,  that  is  when  the  contract  has  expired  by  its 
own  limitation,  the  relative  rights  of  the  parties,  as  fixed  by 
the  contract,  ceases.  They  contract  for  a  definite  fixed 
period.  The  time  expires,  the  money  becomes  due,  and  its 
payment  can  be  enforced,  and  if  not  enforced,  the  amount 
of  the  note  becomes  so  much  money  due,  and  the  statute 
fixes  the  rate  of  interest. 

The  case  of  McLane  v.  Abrams  et  aZ.,  2  Nev.  199,  is 
relied  upon  as  opposed  to  the  view  herein  expressed.  The 
Nevada  statute  which  controlled  the  case  is  as  follows : 

"Parties  may  agree  in  writing  for  the  payment  of  any 
rate  of  interest  whatever  on  money  due  or  to  become  due  on 
any  contract.  Any  judgment  rendered  on  such  contract 
shall  conform  thereto  and  shall  bear  the  interest  agreed 
upon  by  the  parties,  and  which  shall  be  specified  in  the 
judgment." 

This  statute  was  held  to  continue  the  rate  of  interest  as 
fixed  in  the  note,  after  its  maturity,  and  up  to  the  time  of 
the  rendition  of  the  judgment.  The  case  depended  for  its 
decision  entirely  upon  the  wording  of  the  Nevada  statute, 
and  in  the  absence  of  any  such  provision  in  our  statute  the 
case  cannot  be  taken  as  authority  here. 

The  doctrine  that  the  words  "until  paid,"  must  be  con- 
strued with  reference  to  the  date  of  payment,  is  sustained 
in  the  decision  of  Brewster  v.  Wakefield^  22  How.  118.  In 
that  case  it  appears  that  Brewster,  on  the  11th  day  of  July, 
1854,  executed  his  two  promissory  notes.  Whereby  in  one 
of  them  he  promised  to  pay,  twelve  months  after  the  date 
Vol.  L— 79 
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thereof,  to  the  order  of  Wakefield,  the  sum  of  $5,683.36, 
with  interest  thereon  at  the  rate  of  twenty  per  cent  x)er  an- 
num from  the  date  thereof,  for  value  received,  and  in  the 
other  promised  to  pay  to  the  order  of  said  Wakefield  the 
further  sum  of  $2,000,  twelve  months  after  date,  with  in- 
terest thereon  at  the  rate  of  two  per  cent  per  month  from 
the  date. 

In  one  of  the  notes  it  was  an  agreement  to  pay  interest  at 
such  a  rate  per  annum^  and  in  the  other  at  such  a  rate  per 

Chief  Justice  Taney,  in  delivering  the  opinion  of  the 
court,  says:  ^^ The  contract  being  entirely  silent  as  to  in- 
terest if  the  notes  should  not  be  punctually  paid,  the  cred- 
itor is  entitled  to  interest  after  that  time  by  operation  of  law 
and  not  by  any  provision  of  the  contract.  Nor  is  there  any 
thing  in  the  character  of  this  contract  that  should  induce 
the  court  by  supposed  intendment  of  the  parties  or  doubtful 
inferences  to  extend  the  stipulation  for  interest  beyond  the 
time  specified  in  the  written  contract." 

That  is  to  say,  the  intention  of  the  parties  shall  be  arrived 
at  by  the  words  they  use  to  convey  their  meaning.  And  in 
the  case  at  bar,  we  say  the  words,  *'  until  paid,"  when  taken 
in  connection  with  the  balance  of  the  contract  wherein  the 
date  of  payment  is  fixed,  are  controlled  by  this  limitation, 
and  they  do  not  extend  the  contract  beyond  this  date,  any 
more  than  the  words  per  annum  or  per  month  did  in  the 
case  of  Brewster  v.  Wakefield.  These  words  in  and  of 
themselves  do  not  make  a  contract,  and  when  construed 
with  the  balance  of  the  agreement  are  in  perfect  harmony 
with  it  and  together  make  a  complete  contract.  To  hold 
that  these  words  extend  the  contract  the  court  must  say 
that  the  parties,  in  the  absence  of  any  stipulation  upon  the 
subject,  agreed  for  a  valuable  consideration  that  these  notes 
should  not  be  paid  at  their  maturity,  but  that  they  should 
run  for  an  indefinite  period,  at  the  pleasure  of  either  party, 
and  that  the  time  of  payment  was*  wholly  indefinite  and 
uncertain.  Tl  the  court  should  take  upon  itself  to  say  this, 
it  would  simply  make  a  contract  for  the  parties,  to  which 
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the  parties  themselves  would  be  utter  strangers,  which  con- 
tract would  be  perfectly  indefinite  as  to  its  duration  and 
void  for  the  want  of  a  consideration. 

There  is  nothing  in  the  nature  of  the  contract  to  induce  a 
court  by  doubtful  inferences  to  extend  the  stipulation  as  to 
interest,  and  we  are  certainly  not  called  upon  to  manufac- 
ture a  new  contract  for  the  parties,  and  then  to  give  a  con- 
struction to  this  child  of  our  own  imaginations. 

We  have  held  that  parties  may  stipulate  and  agree  as  to 
the  rate  of  interest  after  the  maturity  of  the  note,  but  the 
court  cannot  supply  such  an  agreement,  and  if  a  greater 
rate  of  interest  than  ten  per  cent  per  annum  is  to  be  re- 
ceived after  t\^e  note  becomes  due,  it  must  be  so  written 
down  in  the  bond. 

Judgment  reversed  and  cause  remanded. 

Judgmeni  reversed. 


WoBMALL,  respondent^  v.  ^ei^s,  appellant 

Pbactios— OfnerMlments  to  pleadings.  Ck>art8,  in  their  disoretion,  can  aUoT' 
amendments  to  a  complaint  before  the  case  is  submitted  to  a  jury,  to  make 
the  allegations  correspond  with  the  proof. 

Pbactick— amendments  to  aUegationa  not  denied  in  answer.  In  this  action,  to 
reooyer  damages  for  mal-practioe  by  a  physician,  the  court  did  not  abase 
its  discretion  in  allowing  the  plaintiff  to  amend  the  complaint,  after  the 
testimony  had  been  closed,  by  striking  out  the  words  "fractured"  and 
"broken,**  although  the  answer  did  not  deny  the  allegation  of  the  com- 
plaint, that  the  elbow  and  arm  of  plaintiff  were  "dislocated,  put  out  of 
joint,  disrupted,  broken,  fractured,  wounded  and  bruised.*' 

PBAcnos — contintMince  c^r  amendments  during  trioL  The  court  did  not 
abuse  its  discretion  in  refusing  a  continuance,  after  the  plaintiff  had  been 
permitted  to  make  an  amendment  to  the  complaint  during  the  trial,  which 
did  not  present  a  new  material  issue. 

Appeal/ram  the  Third  District^  Lewis  and  Clarke  Coimty. 

This  case  was  before  the  court  at  the  January  term,  1872, 
ardej  42i.    After  the  action  was  commenced  by  plaintiff,  she 
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was  maxried  to  A.  H.  Wormall.    In  March,  1872,  the  case 
was  tried  by  a  jury,  that  found  for  plaintiff  for  $6,000  dam- 
ages.   The  court.,  Wade,  J.,  overruled  a  motion  for  a  new 
trial,  and  Keins  appealed. 
The  facts  are  stated  in  the  opinion. 

E.  W.  Toole,  Chumasebo  &  Chadwiok,  and  Shobeb  & 
LowBY,  for  appellant. 

The  complaint  avers,  and  the  answer  does  not  deny  the 
averment,  that  the  coronoid  process  of  respondent's  arm  was 
broken  and  fractured.  The  evidence  of  the  medical  experts 
shows  that  such  an  injury  was  not  susceptible  of  cure.  Re- 
spondent must  prove  that  appellant  treated  an  incurable 
injury  to  respondent  in  an  unskillful  manner.  The  allow- 
ance of  the  amendment  to  the  complaint,  omitting  the  words 
"  fractured  and  broken,"  changed  the  gist  of  the  action.  It 
injured  the  appellant,  and  did  not  subserve  substantial 
justice.  It  rendered  inapplicable  all  the  evidence  for  the 
appellant.  Appellant  is  entitled  to  a  new  trial,  to  meet  an 
issue  unknown  to  the  case  when  it  was  tried. 

The  affidavits  of  appellant  and  his  attorneys  show  that 
they  were  surprised  by  the  allowance  of  this  amendment, 
and  the  continuance  should  have  been  granted.  This  refusal 
to  continue  the  case  was  arbitrary.  In  all  cases  in  which 
amendments  are  allowed,  to  conform  to  the  proof  and  sur- 
prise followed,  a  continuance  is  always  granted.  Appellant 
has  a  right  to  meet  the  newly-made  issue  at  a  subsequent 
Jxial. 

W.  F.  Sanbebs  and  G.  G.  Symes,  for  respondent. 

The  allowance  of  amendments  and  granting  of  continu- 
ances are  entirely  within  the  discretion  of  the  court.  A  case 
will  not  be  reversed  on  this  ground  unless  it  is  clearly  shown 
that  there  was  an  abuse  of  discretion.  .  1  Van  Sant.  PL 
812-818 ;  Kreisten  v.  Madden,  38  Cal.  158 ;  Pierson  v.  Mo 
Cahill,  22  id.  127 ;  WaMen  v.  Oraig,  7  Wheat.  676. 

The  amendment  was  made  in  this  case  to  make  the  plead- 
ings conform  to  the  proof,  and  enable  the  jury  to  decide  the 
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case  on  the  evidence.  It  was  allowed  in  fhrtherance  of 
justice.    Hunter  v.  Hudson  Biver^  20  Barb.  493. 

Appellant  was  not  surprised  by  the  amendment  The 
testimony  for  one  week  turned  upon  the  point  whether  or 
not  the  coronoid  process  was  fractured.  If  appellant  thought 
that  this  fact  was  admitted  in  the  complaint,  why  did  he 
allow  evidence  to  be  introduced  regarding  it!  And  why 
did  he  introduce  evidence  to  prove  what  he  claims  the  com- 
plaint admitted  % 

Amendments  can  be  allowed  during  the  trial  to  present 
the  real  issues ;  and  it  is  not  too  late  after  the  testimony  is 
closed.  3  Estee's  PL  301,  and  cases  cited;  Valencia  v. 
Couch,  32  Cal.  339 ;  Stringer  v.  Davis,  30  id.  318. 

Knowles,  J.  This  is  an  action  for  damages  for  the  mal- 
practice of  the  appellant  Reins  while  acting  as  a  surgeon. 

The  only  errors  complained  of  in  the  argument  of  ap- 
pellants is  the  allowing  of  an  amendment  to  the  complaint 
after  the  close  of  the  testimony  on  the  trial  of  the  cause 
and  the  refusal  of  the  court  to  continue  the  cause  on  ihe  ap- 
plication of  the  defendants  after  all6wing  such  amendment. 

The  complaint  averred  that  the  elbow  and  arm  of  the 
plaintiff,  Minnie  Wormall,  was  dislocated,  put  out  of  joint, 
disrupted,  broken,  fractured,  wounded  and  bruised.  The 
answer  of  the  defendant  did  not  traverse  this  allegation. 
The  contest  in  the  case  seems  to  have  been  from  the  state- 
ment of  the  evidence  in  the  record  upon  the  point  as  to 
whether  the  elbow  was  put  out  of  joint  and  dislocated,  and 
what  is  termed  the  coronoid  process  of  the  ulna  at  the  elbow 
was  broken.  The  plaintiff  introduced  evidence  to  the  effect 
that  the  elbow  was  only  put  out  of  joint  and  dislocated,  and 
that  the  coronoid  process  was  not  broken.  The  defendant 
offered  evidence  to  the  effect  that  the  elbow  was  not  only 
dislocated,  but  this  coronoid  process  was  broken.  It  seemed 
to  be  conceded  by  all  the  experts  in  the  case,  that  if  the 
coronoid  process  at  the  elbow  had  been  broken,  that  the  hurt 
suffered  by  plaintiff  was  a  much  more  serious  one  than  a 
simple  dislocation  of  the  elbow  joint,  and  one  much  more 
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difficult  to  be  treated.  The  defendant's  attorneys  asked  the 
conrt  to  instruct  the  jury  that  the  plaintiff  had  admitted  in 
the  pleadings  that  tiie  arm  was  both  fiuctured  and  dislo- 
cated, and  the  jury  must  fake  this  allegation  as  true,  and 
in  considering  whether  the  defendant  is  liable,  take  this  fact 
into  consideration.  The  plaintiffs  tiiereupon  offered  to 
amend  their  complaint  to  correspond  with  the  proofs  in  the 
case,  and  show  that  the  arm  of  the  defendant  was  only  dis- 
located at  the  elbow.  This  the  court  permitted  them  to  do. 
The  court  may,  in  furtherance  of  justice  and  upon  such 
terms  as  are  just,  allow  the  amendment  of  any  pleading  at 
any  stage  of  a  proceeding.  This  power  is  a  discretionary 
one,  and  this*  court  cannot  review  the  exercise  of  the  same. 
Unless  there  has  been  some  abuse  of  that  discretion,  courts 
have  frequently  permitted  pleadings  to  be  amended  even 
after  verdict  and  judgment  to  correspond  with  the  proofs  in 
the  case,  and  I  can  see  no  reason  for  refusing  to  allow  the 
amendment  of  a  pleading  to  correspond  with  the  proofs 
before  the  cause  is  submitted  to  a  jury. 

In  the  second  place  the  power  to  grant  or  the  refusal  to 
grant  a  continuance,  also  rests  in  the  legal  discretion  of  the 
court 'to  whom  such  application  is  made,  and  the  refusal  to 
grant  the  same,  or  the  granting  thereof,  cannot  be  reviewed 
by  this  court  unless  there  appears  to  have  been  an  abuse  of 
this  discretion. 

Where  the  evidence,  on  a  trial,  introduced  by  the  plaintiff 
goes  to  the  point  that  only  a  dislocation  of  the  elbow  joint 
was  the  injury  suffered  by  the  plaintiff,  and  that  the  coronoid 
process  of  the  ulna  was  not  fractured,  and  the  testimony  in- 
troduced by  the  defendant  goes  to  the  point  that  the  elbow 
joint  was  not  only  dislocated,  but  that  the  coronoid  process 
of  the  ulna  was  fractured  and  the  court  permitted  the  plain- 
tiff to  amend  his  pleadings  so  as  to  present  this  issue,  we 
cannot  see  that  such  action  would  be  any  ground  for  a  con* 
tinuance.  It  may  be  proper  to  remark,  also,  tliat  the 
amendment  of  the  plaintiffs  was  not  of  such  a  serious  char- 
acter as  the  plaintiffs  seem  to  think  it  was.  It  is  true  that 
the  complaint  did  allege  that  the  arm  and  elbow  were  both 
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dislocated  and  fractured.  This  was  not,  howeyer,  an  ad- 
mission tl)at  the  elbow  was  dislocated  and  that  the  coronoid 
process  of  the  ulna  was  fractured,  a  peculiar  and  unusual 
fracture.  There  may  be  other  fractures  of  the  arm  and 
elbow  besides  that  of  the  coronoid  process  of  the  ulna, 
and  fractures  which  would  not  very  materially  have  affected 
the  treatment  of  a  dislocated  elbow.  It  cannot  then  be 
considered  that  this  admission  was  one  of  any  great  im- 
portance in  this  case  because  it  is  not  an  admission  of  a 
fracture  that  rendered  the  treatment  of  the  dislocated  elbow 
difficult.     . 

Section  79,  page  42,  of  our  practice  act  provides  that  *'  the 
court  shall,  in  every  stage  of  an  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  shall  not 
affect  the  substantial  rights  of  the  parties,  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  de 
feet." 

As  the  admission  in  the  record  cannot  be  considered  as 
an  admission  of  the  fracture  of  the  coronoid  process  of  the 
ulna,  the  most  material  issue  in  the  case,  and  the  only 
one  claimed  by  the  defendant  to  have  existed,  I  think  that 
admission  was  not  one  that  affected  the  substantial  rights 
of  the  parties. 

The  allowing  of  an  amendment  in  the  pleadings  so  as  to 
preclude  this  admission,  was  not  one  that  presented  any 
new  material  issue  in  the  case,  and  hence  there  could  have 
been  no  abuse  of  discretion  in  refusing  a  continuance  for 
that  cause. 

,  Judgment  of  the  court  below  is  affirmed,  with  costs. 

.  Jvdgmeni  affla-med. 
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2    837 

"l~632  Eadee,  respondent,  v.  Ebvin  et  al.,  appellants- 

MoBTGAOB— decree  of  foredoaure— rights  of  redemplionen.  A  decree,  which 
orders  a  sale  of  mortgaged  premises  to  satisfy  the  aggregate  amount  of  sev- 
eral mortgages  ou  separate  parcels  of  property,  made  to  secure  the  pajrment 
of  distinct  debts  of  different  sums,  due  at  different  times  and  bearing  diflbr- 
ent  rates  of  interest,  and  which  does  not  preserve  the  rights  of  redemption- 
ers,  is  void. 

MoBTOAQE  —  ouisigMnent  ~  seal.  The  assignment  of  a  mortgage  is  valid  with- 
out a  seal. 

Casb  affirmed.  The  case  of  CoUier  v.  JYeld,  anU^  612,  holding  tliat  certain 
promissory  notes  bear  certain  rates  of  interest,  affirmed. 

Appeal  from  the  First  District,  Jefferson  County, 

In  May,  1872,  the  court,  Mukphy,  J.,  overruled  the  mo- 
tion of  Ervin  and  Metcalf  to  set  aside  the  sale  of  certain 
property  under  a  decree  of  court  for  the  foreclosure  of  cer- 
tain mortgages,  and  they  appealed.  The  facts  are  stated  in 
the  opinion. 

Page  &  Coleman,  for  appellants. 

The  decree  is  void  as  to  appellants,  and  should  be  set 
aside.  The  action  was  not  brought  as  a  chancery  suit.  The 
complaint  is  not  framed  as  a  bill  in  chancery,  and  prays 
,  legal  rather  than  equitable  relief.  Dunphy  v.  Klein- 
schmidt,  11  Wall.  (U.  S.)  610 ;  Orchard  v.  Hughes,  1  id. 
76. 

Appellants  were  not  made  parties  defendant,  as  no  pro- 
cess was  prayed  against  them.  1  Dan.  Ch.  Pr.  391 ;  Story's 
Eq.  PL,  §  44. 

Courts  cannot  take  judicial  notice  of  the  signatures  of  per- 
sons, not  officers  thereof.  No  proof  was  made  to  the  court 
of  the  genuineness  of  the  signatures  of  what  purports  to  be 
an  acknowledgment  of  service  indorsed  on  the  summons. 
Alderson  v.  BeU,  9  Cal.  315.  No  order  pro  confesso  was 
made  before  the  decree  was  entered. 

The  decree  is  not  warranted  by  the  complaint.  The 
note  to  Blacker  could  be  sued  upon  again  by  the  holder. 
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The  notes  that  respondent  paid  could  not  be  sued  upon 
again.  Respondent's  only  remedy  is  for  money  paid  to  the 
use  of  appellants. 

The  assignments  of  the  last  two  mortgages  to  respondent 
are  not  under  seal  and  are  invalid.  Ilesj)ondent  could  not 
bring  a  suit  on  those  mortgages.  The  common-law  rules 
as  to  such  instruments  are  not  changed  by  our  statute.  Acts 
1866,  479. 

The  property  enumerated  in  the  mortgages  is  not  identi- 
cal in  any  two  of  them.  The  court  erred  in  making  the  sum 
of  the  alleged  debts  a  lien  upon  the  whole  property  mort- 
gaged. Property  included  in  first  mortgage  should  be  ex- 
hausted before  recourse  is  had  upon  a  second,  so  that  the 
amount  of  redemption  money  due  upon  each  may  be  accu- 
rately ascertained.    Roan  v.  ReyTiolds^  11  Cal.  14. 

The  computation  of  interest,  upon  which  the  decree  is 
founded,  is  erroneous.  There  was  no  contract  for  interest 
after  the  maturity  of  the  notes.  Brewster  v.  Wakefield^  22 
How.  (U.  S.)  118.  Respondent  could  collect  legal  interest 
only.    Acts  1865,  536 ;  TaZcott  v.  Marston^  3  Minn.  344. 

^e  sale  of  property  under  the  decree  is  void.  The  sheriflT 
is  not  an  officer  of  the  chancery  court.  The  transfer  of  the 
judgment  from  respondent  to  Collier  satisfied  the  same. 
Brightly's  Fed.  Dig.,  "Release,"  15. 

W.  F.  Sanders,  G.  G.  Symes  and  A.  G.  P.  Geoege,  for 
respondent. 

Appellants  appeared  and  made  no  objection  to  the  entry 
of  the  decree  in  the  court  below.  The  decree  is  in  accord- 
ance with  the  rules  of  practice  of  the  supreme  court  of  the 
United  States  in  equity  and  the  provisions  of  the  Code. 
Rule  92,  U.  S.  Sup.  Ct.  Rules. 

Appellants  voluntarily  appeared,  and  no  process  was 
required.  The  court  heard  proof  sufficient  to  enable  it  to 
render  judgment.  The  decree  also  recites  that  due  proof  of 
service  of  process  was  heard,  which  would  include  proof 
of  the  genuineness  of  signatures  of  appellants  admitting 
service  of  process. 
Vol.  I  — 80. 
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The  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action  on  each  of  the  notes.  The  decree  is  sup- 
ported by  the  complaint  The  surety  in  a  note  may  pay 
the  same  and  sue  the  maker,  and  foreclose  the  mortgage 
given  to  secure  it  the  same  as  the  original  payee. 

The  assignment  *of  a  debt  secured  by  mortgage  is  not  re- 
quired to  be  under  seal.  The  mortgage  follows  the  note  as 
collateral  without  assignment.   . 

This  court  has  decided  in  Davis  y.  Eendriej  antCj  499, 
that  the  interest  was  properly  calculated. 

•  Appellants  cannot  raise  the  point  that  respondent  is  not 
the  owner  of  the  notes,  after  judgment.  Such  an  objection 
can  only  be  raised  by  demurrer  or  answer. 

Collier  pul'chased  the  judgment  to  protect  his  lien  on  the 
same  property,  which  was  subject  to  the  lien  of  respondent 
The  transfer  of  the  judgment  from  respondent  to  Collier  did 
not  satisfy  the  judgment. 

The  question  of  setting  aside  the  sale  was  in  the  discre- 
tion of  the  court  The  decision  will  not  be  reversed  unless 
there  was  an  abuse  of  discretion  affecting  the  substantial 
rights  of  the  parties. 

Most  of  the  objections  raised  by  appellants  are  mere 
irregularities  which  are  cured  by  the  judgment  They 
could  only  have  been  taken  advantage  of  during  the  pro- 
gress of  the  proceedings.    ' 

There  is  no  order  in  the  transcript  overruling  the  motion 
to  set  aside  the  sale.  This  objection  cannot  be  noticed. 
The  only  question  is,  will  the  complaint  support  the  decree  t 
A  sale  cannot  be  set  aside  after  the  sheriff's  report  of  sale 
and  delivery  of  the  certificate  of  sale,  on  motion.  A  bill  in 
equity  must  b^  filed. 

Wadb,  C.  J.  This  is  an  appeal  from  an  order  in  the  court 
below,  overruling  a  motion  to  set  aside  a  sale  of  real  prop- 
erty, made  under  and  by  virtue  of  a  proceeding  to  foreclose 
certain  mortgages,  mentioned  and  described  in  plaintiff's 
complaint,  and  the  correctness  or  incorrectness  of  the  ruling 
upon  this  motion  can  only  be  determined  by  a  determi- 
nation of  the  sufficiency  of  the  complaint 
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The  complaint  substantially  avers,  that  on  the  12th  day 
of  September,  1870,  the  defendants,  William  M.  Ervin,  W. 
H.  Metcalf,  David  Blacker  and  Beuben  Rader,  executed  a 
promissory  note  to  A.  M.  Woolfolk,  for  the  sum  of  $1,300, 
payable  in  twelve  months  after  date,  with  interest  at  the 
rate  of  two  per  cent  per  month,  from  date,  until  paid  ;  also, 
that  said  defendants  executed  to  Clark,  Conrad  and  Curtin, 
a  certain  other  promissory  note,  for  the  sum  of  $500,  pay- 
able on  or  before  the  1st  day  of  June,  1871,  with  interest 
at  the  rate  of  two  per  cent  per  month,  from  date,  until  paid ; 
that  said  notes  were  signed  by  said  Blacker  and  Bader,  as 
sureties  for  said  Ervin  and  Metcalf;  that  to  secure  said 
sureties  for  so  signing  said  notes,  in  the  event  that  they 
were  compelled  to  pay  the  same,  said  defendants,  on  the 
19th  day  of  September,  1870,  executed  to  said  Reuben 
Bader  a  mortgage  upon  certain' mining  property,  situate  in 
Jefferson  county,  which  mortgage  was  duly  acknowledged 
and  recorded ;  that  to  secure  said  Blacker  for  so  signing 
said  notes,  said  defendants  executed  to  said  Blacker  a  cer- 
tain other  mortgage  upon  the  same  and  other  property,  as 
described  in  the  mortgage  to  Rader,  which  mortgage  was 
properly  acknowledged  and  recorded ;  that  on  the  22d  day 
qf  September^  1871,  said  notes  were  duty  paid  by  said 
Jtader,  and  indorsed  on  said  notes;  that  the  mortgage  to 
Blacker  also  provided  for  the  payment  of  ia,  certain  other 
note,  for  $1,000,  given  to  said  Blacker  by  said  defendants, 
Ervin  and  Metcalf,  bearing  interest  at  the  rate  of  two  per 
cent  per  month ;  that  on  the  26th  day  of  September,  1871, 
said  mortgage  was  duly  assigned  to  said  Rader. 

For  a  second  cause  of  action,  said  complaint  alleges  that 
on  the  16th  day  of  March,  1869,  the  defendants,  Ervin  and 
Metcalf,  executed  and  delivered  to  T.  C.  Collier  their  cer- 
tain promissory  note,  for  the  sum  of  $800,  payable  on  or 
before  the  1st  day  of  August,  1869,  in  bankable  gold  dust, 
with  interest  at  the  rate  of  four  x>er  cent  per  month ;  that  to 
secure  the  payment  of  said  note,  said  defendants  executed 
and  delivered  to  said  Collier  a  mortgage  of  that  date,  which 
mortgage  covers  a  part  of  the  same  property  as  the  mort- 
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gage  to  Racier  and  the  mortgage  to  Blacker,  and  said 
mortgage,  also,  covers  other  property  not  included  in  the 
Rader  and  Blacker  mortgages,  which  mortgage  wa^  duly 
acknowledged  and  recorded ;  that  on  the  26th  day  of  Sep- 
tember, 1871,  said  note  and  mortgage  was  duly  assigned  to 
this  plaintiff. 

Upon  this  showing,  the  plaintiff  demands  judgment 
against  defendants,  Ervin  and  Metcalf,  for  the  sum  of 
$4,819.10,  that  being  the  amount  due  upon  the  notes,  in  the 
complaint  described,  with  interest  at  the  rate  mentioned  in 
the  notes,  from  their  respective  dates,  up  to  the  time  of  filing 
the  complaint,  and  for  a  decree  ordering  a  sale  of  the  mort- 
gaged premises. 

The  defendants  make  default,  and  thereupon  a  decree  is 
entered  in  favor  of  the  plaintiff,  wherein  the  sum  of 
$4,819.10  is  found  due  the  plaintiff,  upon  the  notes  in  the 
complaint  described,  and  it  is  ordered  and  adjudged,  that 
all  and  singular,  the  mortgaged  premises,  mentioned  and 
described  in  the  complaint,  be  sold  to  satisfy  the  amount 
BO  found  due  the  plaintiff.  Afterward,  on  the  8th  day  of 
November,  1871,  the.  plaintiff  sold  and  assigned  his  interest 
in  this  decree  to  T.  C.  Collier,  and  on  the  27th  day  of 
December,  1871,  the  mortgaged  property,  mentioned  in  the 
complaint,  was  sold  in  one  parcel  by  the  sheriff  of  said 
county,  to  T.  C.  Collier,  for  the  sum  of  $3,300.  Afterward, 
at  the  May  term,  1872,  of  the  district  court  for  Jefferson 
county,  to  wit,  on  the  16th  day  of  May,  1872,  the  defend- 
ants made  their  motion  to  set  aside  such  sale,  which  motion 
was  overruled,  and  the  defendants  appealed  to  this  court. 

It  will  be  seen  by  an  examination  of  the  record  that 
Rader,  by  virtue  of  his  mortgage,  had  a  lien  upon  certain 
property  belonging  to  defendants ;  that  Blacker,  by  virtue 
of  his  mortgage,  had  a  lien  upon  certain  other  property, 
and  that  Collier,  by  his  mortgage,  had  a  lien  upon  certain 
other  property  still.  These  mortgages  were  assigned  to 
Rader,  and  he  thereby  held  separate  mortgages  on  separate 
parcels  of  property  to  secure  the  payment  of  separate  and 
distinct  debts  of  different  amounts,  and  due  at  different 
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times  with  different  rates  of  interest.  The  decree  does  not 
ascertain  the  amount  secured  by  each  or  either  of  these 
mortgages,  but  does  ascertain  the  aggregate  amount 
secured  by  all  the  mortgages  taken  together,  and  orders  a 
sale  of  the  mortgaged  premises  to  satisfy  such  amount. 
The  result  x>f  the  decree  is  to  order  the  sale  of  property  to 
satisfy  mortgages  that  are  not  and  never  were  liens  upon 
the  property  ordered  sold  ;  that  is  to  say,  the  effect  of  the 
decree  is  to  give  to  Rader  a  lien  to  secure  his  debt  upon 
property  not  included  in  his  mortgage,  and  to  give  to  Blacker 
a  lien  for  his  debt  upon  property  not  included  in  his  mort- 
gage, and  to  give  to  Collier  a  lien  upon  the  property  of 
Rader  and  Blacker,  included  in  their  mortgages  but  not 
included  in  the  Collier  mortgage ;  so  that  Rader  receives  the 
benefit  of  Slacker's  mortgage,  and  Blacker  of  Rader' s,  and 
Collier  of  both  the  others,  and  both  the  others  of  Collier's. 

In  a  word,  the  decree  creates  liens  for  the  parties  where 
they  have  failed  to  do  it  themselves  ;  and  not  only  this,  it 
injures  and  destroys  the  liens  made  by  the  parties,  and  gives 
to  the  subsequent  mortgagee  the  same  security  as  that  of 
the  prior  mortgagee. 

Suppose  the  mortgage  to  Rader  had  been  ample  to  secure 
his  indebtedness,  while  that  to  Collier  had  been  entirely  in- 
sufficient to  secure  the  indebtedness  to  him,  yet  by  the 
decree  Collier  is  made  equal  to  Rader,  and  secures  a  lien 
upon  property  to  which  he  was  and  is  a  perfect  stranger. 

There  is  another  peculiarity  about  this  decree.  It  is  a 
fraud  upon  the  rights  of  redemptioners  under  the  statute. 
The  statute  provides  that  property  of  this  kind  sold,  by  vir- 
tue of  the  foreclosure  of  a  mortgage,  may  be  redeemed  by 
the  judgment  debtor  or  by  his  successor  in  interest,  or  by  a 
creator  having  a  lien  by  judgment  or  mortgage  on  the 
-pToperty  sold,  or  on  some  part  thereof,  subsequent  to  that 
on  which  the  property  was  sold,  and  the  statute  further  pro- 
vides that  the  judgment  debtor  or  redemptioner  may  redeem 
by  paying  the  purchaser  the  amount  of  his  .purchase,  with 
twelve  per  cent  thereon  in  addition.  Now  suppose  that  the 
judgment  debtors  desired  to  redeem  the  property  mort- 
gaged to  Rader,  what  amount  shall  be  paid  t 
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The  decree  is  silent  as  to  the  amount  due  upon  this  mort- 
gage, and  for  any  thing  that  appears  in  the  decree  there 
may  be  nothing  due,  or  the  fall  amount  of  the  decree  may 
have  been  based  upon  this  mortgage. 

Suppose  a  subsequent  mortgagee  upon  the  property  mort- 
gaged to  Bader  desired  to  redeem  the  proi)erty  covered  by 
Rader's  mortgage,  for  the  purpose  of  securing  his  own 
debt }  He  can  only  redeem  by  paying  $4,819.19,  that  being 
the  amount  found  due  by  the  decree,  and  twelve  per  cent 
penalty  thereon,  while  it  is  a  fact  that  $4,819.10  represents 
the  amount  found  due  not  only  upon  the  Rader  mortgage, 
but  upon  two  other  mortgages  given  to  other  parties,  and 
upon  separate  and  distinct  parcels  of  property. 

The  decree  virtually  prohibits  redemption,  and  thereby 
deprives  the  parties  of  rights  secured  by  the  statute. 

If  it  is  competent  in  any  event  to  join  in  one  decree  sev- 
eral mortgages,  given  to  different  parties,  upon  separate 
and  distinct  parcels  of  property,  to  secure  separate  debts 
of  different  dates  and  amounts  (which  is  a  very  doubtful 
proposition),  the  decree  must  be  so  drawn  as  to  preserve  the 
rights  of  redemptioners  to  each  and  every  parcel  of  prop- 
erty included  in  the  decree.  Mortgages  are  not  made  for 
the  sole  and  exclusive  benefit  of  the  mortgagee.  The  mort- 
gagor has  certain  rights,  and  any  decree  that  deprives  and 
robs  him  of  any  substantial  right  given  by  the  statute  is 
void,  and  the  decree  in  this  case  is  of  that  character. 

The  complaint  avers  that  Rader  fully  paid  the  notes  upon 
which  he  was  surety,  and  notwithstanding  the  averment  of 
payment,  the  complaint  declares  that  the  ftill  amount  of  the 
notes  still  remains  due  and  unpaid.  We  conceive  that  the 
averment  should  be,  not  that  there  is  so  much  due  upon  the 
notes,  but  that  Rader  having  paid  the  notes,  the  amount  of 
such  payment  is  due  to  him  as  for  so  much  money  paid, 
laid  out  and  expended  for  defendants.  The  notes  having 
been  fully  paid,  it  cannot  be  said  there  is  any  thing  due 
upon  them,  but  the  amount  paid  is  due  on  account  of  such 
payment. 

The  appellant  maintains  that  the  written  assignments  of 
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the  mortgages,  mentioned  in  the  complaint,  not  being  nnder 
seal,  are  therefore  void.  The  objection  is  not  weU  taken. 
An  assigment  nnder  seal  is  not  necessary.  The  mortgage  is 
an  incident  to  the  debt.  The  debt  is  the  principal  thing,  and 
the  mortgage  follows  it  as  a  shadow  does  the  substance. 
The  assignment  of  the  debt  carries  with  it  the  mortgage, 
and  the  rule  is  not  changed  if  the  assignment  is  in  parol. 
An  assignment  of  a  mortgage  without  the  assignment  of  the 
debt  it  was  intended  to  sfecure  is  a  nullity. 

Interest  upon  the  notes  mentioned  in  the  complaint  should 
be  computed  according  to  the  rule  declared  in  the  case  of 
Collier  v.  Fields  decided  at  this  term. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

JudgToent  reversed. 


Cbeighton  et  al.,  appellants,  v.  Hebshfisld  et  al., 
respondents. 

Casb  affibmxd.  The  case  of  QallaoKeT  v.  Basey^  ante  ,  467,  holding  that  legal 
and  equitable  causes  cannot  be  blended  together,  affirmed. 

Equity— /ury  trial— void  decree,  A  decree,  which  is  rendered  upon  the  ver- 
dict of  a  jury  in  an  equitable  action,  that  has  been  .tried  as  a  suit  at  common 
law,  is  Yoid. 

liQUiTT —^risdiction  of  cowia  und€r  organic  acL  The  jurisdiction  as  to  law 
and  equity,  of  the  courts  of  the  Territory  created  by  the  organic  act,  are 
as  separate  and  distinct  as  those  tliat  were  known  and  defined  at  the  time 
of  the  adoption  of  the  constitution. 

Bquitt- actions  at  lato— -trial— -  jurisdiction.  A  court  has  no  jurisdiction  in 
this  Territory  to  try  a  common-law  action  as  a  suit  in  equity;  and  it  can- 
not try  an  equitable  action  as  an  action  at  common  law. 

ik}UiTT  — foreclosure  of  mortgage  —  personal  jttdgment.  In  an  equitable  action 
to  foreclose  a  mortgage,  a  court  cannot  render  a  personal  judgment  against 
the  mortgagors,  and  decree  a  sale  of  the  mortgaged  premises  to  satisfy  such 
judgment. 

JxTDQUVNT—- jurisdiction.  The  judgment  of  a  court  that  exceeds  its  jurisdic- 
tion is  void. 

XJndxbtakino  on  afpsai«— void  judgment  for  deficiency.  An  action  for  the 
non-payment  of  a  judgment  cannot  be  brought  upon  an  undertalcing  on 
appeal,  providing  for  the  payment  of  any  deficiency  arising  upon  the  sale 
of  mortgaged  premises,  if  no  judgment  for  such  deficiency  was  rendered 
in  the  original  suit. 
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Appeal  from  the  Third  District^  Lewis  and  Clarke  Cowniy. 

This  case  was  before  the  court  in  December,  1868,  ante^  66. 

In  November,  1870,  the  court,  Symes,  J.,  rendered  a  judg- 
ment in  favor  of  Creighton  et  al.^  plaintiflfs,  for  $4,400.  The 
court.  Wade,  J.,  sustained  the  motion  of  Hershfield  et  al.^ 
defendants,  for  a  new  trial  in  December,  1871,  and  plaintiffs 
appealed.    The  facts  are  stated  in  the  opinion. 

B.  W.  &  J.  K.  Toole,  for  appellants. 

Bespondents  were  intervenors  in  the  original  suit  of 
appellants'  assignors.  Orifflth  et  al.  v.  Hermann  et  al.  Re- 
spondents appealed  from  the  decree  therein  and  executed 
the  undertaking  sued  on.  The  decree  was  in  accordance  with 
the  old  chancery  practice.  The  bond  subserved  its  purpose, 
and  stayed  the  sale  of  the  mortgaged  premises  and  secured 
a  hearing  in  the  appellate  court.  The  decree  was  sustained 
by  the  supreme  court  and  became  the  law  of  the  case  until 
reversed  by  some  competent  tribunal.  This  decree  is  in  full 
force  until  reversed,  and  cannot  be  attacked  in  this  action 
or  collaterally.  The  undertaking  speaks  for  itself  and  there 
was  a  consideration  to  support  it.  Lomme  v.  Smeeney^  ante^ 
684. 

The  bond  provides  for  the  payment  of  the  deficiency  after 
a  sale  under  the  decree,  which  was  affirmed,  and  not  for  any 
judgment  that  may  be  docketed.  The  bondsmen  have  noth- 
ing to  do  with  the  clerk's  duty  to  docket  a  judgment  for 
deficiency  on  the  coming  in  of  the  sheriff's  return.  It  is  not 
one  of  the  conditions  of  their  bond.  The  bondsmen  are  lia- 
ble under  the  statute,  and  their  undertaking  upon  a  sale  of 
the  property  under  the  decree,  when  the  amount  of  the 
deficiency  is  ascertained.  The  decree,  sheriff's  return,  sale, 
etc.,  were  made  before  this  suit  was  commenced. 

If  the  statute  prevails,  respondents  cannot  escape  tht 
liability  fixed  by  the  decree,  sale,  bond  and  judgment.  If 
the  statute  does  not  prevail,  it  is  a  bond  executed  by  princi- 
pals and  sureties,  and  subserved  its  purpose  on  appeal 
Respondents  are  bound  by  the  conditions  of  their  bond.   The 
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^  legislature  has  properly  provided  for  the  giving  of  under- 
'  takings  on  appeal.    Civ.  Prac.  Act  1867,  §§  202,  386. 

Chitmasebo  &  Chadwiok,  for  respondents. 

The  decree  in  the  case,  in  which  the  undertaking  sued  on 
was  given,  blended  law  and  equity  in  the  same  proceeding. 
The  relief  demanded  was  a  personal  judgment  and  a  sale  of 
mortgaged  property.  The  case  was  tried  by  a  jury  and  a 
general  verdict  was  rendered.  No  judgment  for  any  deficiency 
was  ever  entered  or  asked  for.  The  trial  was  conducted  as 
a  trial  at  common  law,  and  the  decree  was  entered  thereon. 
The  decree  was,  therefore,  void.  Dunphy  v.  Kleinschmidt^ 
11  Wall.  610 ;  Noonan  v.  Lee,  2  Black,  499 ;  Orchard 
V.  Hughes,  1  Wall.  77 ;  Fenn  v.  Holme,  21  How.  (U.  S.) 
484. 

^o  action  can  be  maintained  on  a  bond  given  on  appeal 
from  a  void  decree.  When  a  court  acts  without  authority, 
its  judgments  are  void.  Elliott  v.  Piersol,  1  Pet.  340 ; 
HolUngsworth  v.  Bariour,  4  id.  471. 

A  void  judgment  is  not  made  valid  by  an  aflSrmance  on 
ground  not  aflfecting  its  validity.  Brightly 's  Dig.  606,  §§ 
78,  79,  82,  and  cases  cited. 

The  jurisdiction  of  any  court  may  be  inquired  into  by 
every  court,  where  the  proceedings  of  the  former  are  relied 
on  and  brought  before  the  latter  by  the  party  claiming  the 
benefit  of  such  proceedings.  Chemung  C.  B.  v.  Judson,  4 
Seld.  264  ;  Brightly  ^s  Dig.  606,  §  77,  and  cases  cited. 

Where  it  is  manifest  on  the  record  that  a  court  has  ex- 
ceeded its  jurisdiction,  the  judgment  is  void.    21  Barb.  9. 

The  bond  sued  on  contains  a  provision  not  required  by 
the  statutes.  If  more  be  added  to  the  condition  of  a  bond 
prescribed  by  statute  than  the  statute  requires,  no  breach 
can  be  assigned  on  such  part  of  the  condition.  Bright- 
ly's  Dig.  104,  and  cases  cited. 

Wade,  C.  J.    This  cause  comes  into  this  court  on  appeal 
from  an  order  in  the  qpurt  below,  granting  a  new  trial.    The 
record  discloses  the  following  state  of  facts:   Some  time 
Vol.  1  —  81. 
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prior  to  the  13th  day  of  May,  1868,  Joseph  Griffith  and 
William  Thompson  commenced  an  action,  in  the  district 
court  for  the  third  district,  against  John  Hermann  and  Solo- 
mon Star,  to  foreclose  a  certain  mortgage,  given  by  said 
Hermann  and  Star  to  said  Griffith  and  Thompson.  The  de- 
fendants, Lewis  H.  Hershfield  and  A.  Hanaur,  having  a 
mortgage  against  the  same  parties  and  upon  the  same  prop- 
erty, and  claiming  priority  over  Griffith  and  Thompson, 
were  made  defendants  in  said  action,  and  permitted  to  set 
up  their  claim  of  priority.  The  cause  was  tried  and  sub- 
mitted to  a  jury,  upon  the  evidence  and  instructions  from 
the  court,  and  the  jury,  having  found  that  the  Griffith  and 
Thompson  mortgage  was  a  prior  lien  to  that  of  Hershfield 
and  Hanaur,  and  having  found  a  general  verdict  for  the 
plaintiffs  for  the  amount  of  their  claim,  thereupon  the  court 
rendered  a  personal  judgment  upoti  such  verdict  against 
said  Hermann  and  Star,  for  the  amount  of  plaintiffs'  debt 
and  costs,  and,  in  default  of  payment,  ordered  a  sale  of  the 
mortgaged  premises,  directing  that  the  proceeds  of  such  sale 
be  applied  first  to  the  payment  of  Griffith  and  Thompson, 
and  the  balance,  if  any,  to  the  payment  of  the  claim  of 
Hershfield  and  Hanaur.  From  this  decree,  rendered  on  the 
13th  day  of  May,  1868,  the  defendants^  Hershfield  and 
Hanaur,  appealed  to  the  supreme  court  of  the  Territory, 
and  executed  a  bond  for  such  appeal,  in  pursuance  of  the 
statute.  The  case  was  tried  in  the  supreme  court,  and  the 
judgment  below,  having  been  modified  as  to  the  amount  of 
interest  included  in  the  judgment,  was  affirmed. 

The  plaintiffs,  Griffith  and  Thompson,  having  assigned 
the  undertaking,  given  on  appeal  to  these  plaintiffs,  they, 
on  the  21st  day  of  June,  1870,  commenced  a  suit  thereon  to 
recover  the  amount  of  the  judgment  rendered  as  aforesaid, 
less  the  amount  received  from  the  sale  of  said  mortgaged 
premises.  The  defendants,  Hershfield  and  Hanaur,  appeared 
and  defended  in  said  action,  and  in  their  answer  set  out  the 
record  in  the  original  suit,  wherein  it  appeared  that  said 
action,  being  a  suit  to  foreclose, a  mortgage  and  to  adjust 
priorities  of  liens,  was  submitted  to  a  jury,  and  a  general 


Digitized  by 


Google 


1872.]  Greighton  v.  Hbbshfisld.  648 

verdict  rendered  therein,  upon  whicli  verdict  the  court  ren- 
dered a  personal  judgment  against  the  defendants,  and 
ordered  a  sale  of  the  mortgaged  premises ;  and  the  jury, 
having  found  plaintiffs'  mortgage  to  be  a  prior  lien  to  that 
of  defendants,  Hershfield  and  Hanaur,  the  court  directed 
and  ordered  the  proceeds  of  such  sale  to  be  applied  accord- 
ingly. That  part  of  the  answer  setting  up  said  judgment 
and  decree  having,  on  motion,  been  stricken  from  said  answer, 
the  cause  was,  by  consent  of  parties,  submitted  to  the  court, 
sitting  without  a  jury. 

The  court  made  a  finding  of  facts  and  conclusions  of  law, 
and  thereupon  rendered  judgment  for  plaintiffs. 

Afterward,  at  the  December  term,  1871,  of  said  court,  the 
statement  having  been  settled,  the  defendants  submitted  a 
motion  for  a  new  trial,  on  consideration  whereof  the  same 
was  sustained,  and  a  new  trial  granted,  and  from  the  order 
granting  a  new  trial  the  plaintiffs  appeal  to  this  court. 

The  solution  of  one  question  ought  to  determine  this  case. 
The  suit  of  Griffith  and  TTixynvpson  v.  Hermann  omd  Star  waa 
an  equitable  action  to  foreclose  a  mortgage  and  adjust  prior- 
ity of  liens,  and  regularly  the  chancery  jurisdiction  of  the 
court  would  have  been  invoked.  The  case  was,  in  fact, 
tried  as  a  common-law  action  to  a  jury,  and  the  decree  was 
rendered  upon  the  verdict,  and  not  upon  the  facts  founded 
by  the  chancellor. 

Did  such  action  rend^  the  judgment  void,  or  was  it  sim- 
ply an  irregularity  that  did  not  affect  its  validity  % 

We  have  already  decided  in  the  case  of  Gallagher  et  al. 
V.  Basey  et  al.y  antej  467,  that  legal  and  equitable  causes 
of  action  cannot  be  joined  in  one  suit ;  neither  can  an  equi- 
table defense  be  made  to  a  legal  cause  of  action,  and  it  may 
be  well  in  determining  the  question  at  bar  to  tocertain  the 
reasons  for  this  decision.  By  the  organic  act,  section  9, 
the  supreme  and  district  courts  are  clothed  with  chancery 
as  weU  as  common-law  jurisdiction,  and  in  interpreting 
this  language,  we  may  safely  recur  to  decisions  of  the 
federal  courts,  wherein  the  .meaning  of  section  3,  article  8 
of  the  constitution,  in  which  it  is  declared  ^' that  the  judi- 


Digiti 


zed  by  Google, 


644  Creighton  v.  Hebshfield.  [Aug.  T./ 

cial  power  of  the  United  States  shall  extend  to  all  cases  in 
law  and  eqnity  arising  under  the  constitution,  the  laws  of 
the  United  States,"  etc.,  is  judicially  settled  and  determined; 
for  the  federal  courts  in  the  States,  by  this  language  of  the 
constitution,  are  given  the  same  jurisdiction  ^  to  law  and 
equity,  as  are  the  supreme  and  district  courts  of  this  Terri- 
tory by  the  organic  act. 

We  believe  that  an  examination  of  these  decisions  wiU 
show  that  this  language  of  the  constitution  and  of  our 
organic  act,  was  intended  to  and  did  confer  upon  the  courts 
therein  named,  chancery  as  well  as  common-law  jurisdic- 
tion, as  these  two  jurisdictions  were  known  and  defined  at 
the  time  of  the  adoption  of  the  constitution,  and  that  the 
jurisdictions  thus  conferred  are  entirely  separate  and  dis- 
tinct from  each  other ;  that  they  cannot  be  blended  together 
in  this  Territory ;  and  that  if  a  common-law  action  is  tried 
as  a  suit  in  chancery,  or  an  equitable  action  as  an  action  at 
law,  in  either  case  the  proceedings  are  void,  for  the  reason 
that  in  either  case  the  court  would  act  within  its  jurisdiction 
or  authority,  and  its  act  would  be  a  nullity. 

In  the  case  of  J^enn  v.  Holme,  21  How.  484,  the  court 
say :  "By  the  constitution  of  the  United  States,  and  by  the 
acts  of  congress  organizing  the  federal  courts,  and  defining 
and  investing  the  jurisdiction  of  these  tribunals,  the  distinc- 
tion between  common-law  and  equity  jurisdiction  has  been 
explicitly  and  carefully  defined  and  established.'  *  * '  In  the 
act  of  congress  to  establish  the  judicial  courts  of  the  United 
States  this  distribution  of  law  and  equity  powers  is  fre- 
quently referred  to,  and  by  the  sixteenth  section  of  that  act, 
as  if  to  place  the  distinction  between  these  powers  beyond 
misapprehension,  it  is  provided  *  that  suits  in  equity  shall 
not  be  maintained  in  either  of  the  courts  of  the  United 
States  in  any  case  where  plain,  adequate  and  complete 
remedy  may  be  had  at  law,'  at  the  same  time  affirming  and 
separating  the  two  classes  or  sources  of  judicial  authority. 
In  every  instance  in  which  this  court  has  expounded  the 
phrases,  proceedings  at  common  law  and  proceedings  in 
equity,  with  reference  to  the  exercise  of  the  judicial  power 
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of  the  courts  of  the  United  States,  they  wUl  be  found  to 
have  interpreted  the  former  as  signifying  the  application  of 
the  definitions  and  principles  and  rules  of  the  common  law 
to  rights  and  obligations  essentially  legal ;  and  the  latter,  as 
meaning  the  administration  with  reference  to  equitable,  as 
contradistinguished  from  legal  rights  of  the  equity  law,  ails 
defined  and  enforced  by  the  court  of  chancery  of  England." 

In  the  case  of  Parsons  v.  Bedford  et  aL,  3  Pet.  446,  the 
court  holds  this  language :  ^^  The  constitution  had  declared 
in  the  third  article,  '  that  the  judicial  power  shall  extend  to 
all  cases  in  law  and  equity  arising  under  this  constitution, 
is  the  laws  of  the  United  States,'  etc.  It  is  well  known 
that  in  civil  causes,  in  courts  of  equity  and  admiralty,  juries 
do  not  intervene,  and  that  courts  of  equity  use  the  trial  by 
jury  only  in  extraordinary  cases,  to  inform  the  conscience 
of  the  court.  When,  therefore,  we  find  that  the  amend- 
ment (7th  amendment)  requires  that  the  right  of  trial  by 
jury  shall  be  preserved  in  suits  at  common  law,  the  natural 
conclusion  is  that  the  distinction  was  present  in  the  minds 
of  the  framers  of  the  amendment.  By  common  law  they 
meant  what  the  constitution  in  the  lliird  article  denom- 
inated, 'law,'  not  merely  suits  which  the  common  law 
recognized  among  its  old  and  settled  proceedings,  but  suits 
in  which  legal  rights  were  to  be  ascertained  and  determined 
in  contradistinction  to  those  where  equitable  rights  alone 
were  recognized  and  equitable  rights  administered." 

In  the  case  of  Bennett  v.  BvUerwai'th^  11  How.  669,  the 
chief  justice  of  the  United  States  uses  this  language : 

"  The  common  law  has  been  adopted  in  Texas,  but  the 
forms  and  rules  of  pleading  in  common-law  cases  have  been 
abolished,  and  the  parties  are  at  liberty  to  set  out  their 
respective  claims  and  defenses  in  any  form  that  wiU  bring 
them  before  the  court  And  as  there  is  no  distinction  in  its 
courts  between  cases  at  law  and  equity,  it  has  been  insisted 
in  this  case,  on  behalf  of  the  defendant  in  error,  that  this 
court  may  regard  the  plaintiffs'  petition  either  as  a  dec- 
laration at  law  or  as  a  bill  in  equity.  Whatever  may  be  the 
laws  of  Texas  in  this  respect  they  do  not  govern  the  pro- 
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ceedingfi  in  the  courts  of  the  United  States.  And  although 
the  forms  of  proceeding  and  practice  in  the  State  courts 
haye  been  adopted  in  the  district  courts  yet  the  adop- 
tion of  the  State  practice  must  not  be  understood  as 
confounding  the  principles  of  law  and  equity^  nor  as 
authorizing  legal  and  equitable  claims  to  be  blended  to- 
gether in  one  suit  The  constitution  of  the  United  States, 
in  creating  and  defining  the  judicial  power  of  the  general 
goyemment,  establishes  this  distinction  between  law  and 
equity,  and  a  party  who  claims  a  legal  title  must  proceed 
at  law,  and  may  undoubtedly  proceed  according  to  the 
forms  of  practice  in  such  cases  in  the  State  court.  But  if 
the  claim  be  an  equitable  one  he  must  proceed  according  to 
the  rules  which  this  court  has  prescribed,  regulating  pro- 
ceedings in  equity  in  the  courts  of  the  United  States." 

These  authorities,  it  seems  to  us,  ought  forever  to  settle 
the  question  as  to  the  blending  of  law  and  equity  in  one 
action  in  this  Territory,  while  our  organic  act  remains 
unchanged,  and  applying  the  principles  herein  enunciated 
to  the  case  under  consideration,  we  are  compelled  to  say  it 
was  error  in  the  court  below  to  render  a  personal  judgment 
against  defendants  in  the  first  instance,  and  then  to  decree 
a  sale  of  the  mortgaged  premises  to  satisfy  such  judgment, 
thus  granting  both  legal  and  equitable  relief  in  the  same  suit. 

And  we  deduce  from  the  foregoing  authorities,  that  in 
determining  whether  a  case  shall  be  tried  as  at  common  law 
or  in  chancery,  we  simply  determine  a  question  of  jurisdic- 
tion, and  we  say,  in  the  light  of  these  authorities,  that  a 
oourt  haying  common-law  as  well  as  equity  jurisdiction,  has 
no  authority  to  try  an  equity  case  as  a  case  at  common  law, 
neither  has  it  authority  or  jurisdiction  to  try  a  case  at  law 
as  a  suit  in  chancery. 

In  a  suit  in  chancery  the  decree  must  emanate  from  the 
chancellor.  He  must  fiad  the  facts.  He  alone  is  responsi- 
ble, and  the  decree  must  proceed  directly  from  him;  while  in 
an  action  at  law  the  jury  find  the  facts,  and  the  court  has  no 
jurisdiction  whatever  over  the  facts. 

The  suit  at  bar  was  an  equitable  action  to  foreclose  a  mort- 
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gage  on  oertadn  real  property,  and  to  ascertain  the  priority 
of  liens  between  the  several  mortgages.  There  were  no  facts 
fonnd  in  the  case  by  either  coart  or  jury.  There  was  a  gen- 
eral verdict  for  plaintiffs,  and  a  personal  judgment  against 
defendants,  and  a  decree  ordering  a  sale  of  the  premises 
rendered  thereon.  The  case  was  tried  as  a  simple  common- 
law  action.  The  testimony  was  produced  before  the  jury, 
instructions  given  by  the  court,  verdict  for  plaintiff  and 
judgment  and  decree  thereon. 

Suppose  this  had  been  a  suit  at  law,  for  instance,  to 
recover  damages  for  breach  of  contract^  and  the  court  had 
denied  the  plaintiff  a  jury  trial,  and  had  ordered  the  trial 
to  the  court,  and  had  rendered  judgment  in  such  suit ;  this 
would  have  been  manifest  error,  and  the  judgment  void,  for 
the  reason  that  the  court  has  not  jurisdiction  or  authority  to 
try  such  a  case  without  the  intervention  of  a  jury.  And  so, 
for  the  same  reason,  suppose  this  had  been  an  equitable 
action,  for  example,  to  compel  the  specific  performance  of 
a  contract,  or  to  correct  an  accident  or  mistake  where  there 
was  no  adequate  remedy  at  law,  and  the  court  had  refused  to 
try  the  case  as  a  chancdlor,  finding  the  facts  and  rendering 
a  decree  thereon,  but  had  ordered  the  case  to  be  tried  to  a 
jury  and  had  directed  them  to  find  a  general  verdict^  mak- 
ing the  jury  alone  responsible  for  the  finding  of  fact.  Such 
verdict  and  such  finding  would  be  a  nullity,  for  the  reason 
that  the  court  has  not  jurisdiction  or  authority  to  try  such 
a  case  to  a  jury. 

In  equity  causes,  where  the  chancery  jurisdiction  of  the 
court  is  rightfully  invoked,  the  judge,  sitting  as  chancellor, 
has  the  sole  and  exclusive  jurisdiction  to  find  the  facts  and 
to  make  the  decree,  and  this  authority  cannot  be  delegated 
to  the  jury,  only  in  such  a  manner  as  to  make  the  chancel- 
lor alone  responsible  for  the  facts.  This  is  an  elementary 
principle  in  equity  jurisprudence,  and  is  one  of  its  distin- 
guishing features,  whereas  in  an  action  at  law  the  jury  has 
the  sole  and  exclusive  jurisdiction  over  the  facts,  and  the 
court  simply  renders  judgment  upon  the  facts  found.  We 
arrive  at  this  conclusion:  that  an  equity  case  wherein  the 
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chancery  jurisdiction  of  the  court  is  properly  called  into 
requisition,  cannot  be  tried  as  a  common-law  action  to  a 
jury,  and  if  so  tried  and  prosecuted  to  judgment  and  decree, 
such  judgment  and  decree  is  void. 

This  view  of  the  law  is  clearly  presented  in  the  case  of 
Dunphy  V.  Kleinsmith^  H  Wall.  614.  In  that  case  the 
court  say :  ''  This  case  was  clearly  a  case  of  chancery  juris- 
diction and  one  necessarily  requiring  equitable  as  distin- 
guished from  legal  relief.  The  property,  according  to  the 
charge  of  the  complaint,  had  been  put  beyond  the  reach  of 
the  ordinary  process  of  the  law.  It  had  been  disposed  of 
by  the  assistance  and  through  the  co-operation  of  Dunphy 
in  such  a  manner  that  the  judgment  creditors  could  not  find 
it  to  satisfy  their  claims,  or  if  found,  it  was  held  by  Dun- 
phy under  cover  of  an  assignment,  which  prima  facie  gave 
him  the  legal  title."  *'  In  a  country  or  territory  where  the 
systems  of  common  law  and  chancery  both  substantially  pre- 
vail, it  is  perfectly  clear  that  chancery  only  could  give  ade- 
quate relief  in  such  a  case.  And  then  the  case  was  insti- 
tuted and  the  pleadings  were  framed  strictly  in  accordance 
with  this  view.  The  biU  is  strictly  a  bill  in  chancery  pray- 
ing for  equitable  relief.  Now  it  is  perfectly  obvious  that, 
with  the  exception  of  the  verdict  being  rendered  by  nine 
jurors,  the  trial  was  altogether  conducted  as  a  trial  at  com- 
mon law,  and  that  the  decree  was  rendered  on  the  verdict 
precisely  as  a  judgment  is  rendered  on  a  verdict  at  common 
law.     This  was  clearly  an  err  or. ^^ 

^^The  case  being  a  chancery  case,  and  being  instituted  as 
such,  should  have  been  tried  as  a  chancery  case,  by  the 
modes  of  proceeding  known  to  courts  of  equity.  In  those 
courts,  the  judge  or  chancellor  is  responsible  for  the  decree. 
If  he  refers  any  questions  of  fact  to  the  jury,  as  he  may  do 
by  a  feigned  issue,  he  is  still  to  be  satisfied  in  his  own  con- 
science that  the  finding  is  correct,  and  the  decree  must  be 
made  as  the  result  of  his  own  judgment,  aided,  it  is  true, 
by  the  finding  of  the  jury.  Here,  the  judgment  is  pro- 
nounced as  the  mere  conclusion  of  law,  upon  the  &ct8 
found  by  the  jury." 
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If  we  shonld  substitute  the  names  of  the  parties  to  the 
suit  we  are  considering,  the  foregoing  language  would 
apply  with  equal  force.  It  is  perfectly  obvious  in  the  case 
under  consideration,  as  it  was  in  the  Dunphy  and  Klein- 
smith  case,  that  the  trial  was,  altogether,  conducted  as  a 
trial  at  common  law,  and  that  the  decree  was  rendered  on 
the  verdict  precisely  as  a  judgment  is  rendered  on  a  verdict 
at  common  law.  And  this  being  a  chancery  case,  and  ad- 
mitted to  be  such,  as  the  Dunphy  case  was,  and  being  insti- 
tuted as  such,  should  have  been  tried  as  a  chancery  case,  by 
the  modes  of  proceeding  known  to  courts  of  equity.  And 
if  the  failure  to  try  the  Dunphy  and  Kleinsmith  case, 
according  to  the  modes  of  the  chancery  practice,  was  error, 
the  same  failure  in  this  case  was  equally  erroneous. 

In  the  case  referred,  to,  the  court  say,  that  its  trial  as  a 
common-law  action  was  clearly  an  error.  This  language 
must  be  taken  to  mean,  that  the  judgment  and  decree,  in 
that  case,  were  null  and  void,  for  they  reverse  the  case  and 
send  it  back  for  a  new  trial,  because  of  this  error  ;  whereas, 
if  they  had  considered  this  error  as  a  mere  irregularity,  not 
going  to  the  validity  of  the  judgment,  they  would  have 
afiBrmed  it  in  a  modified  form,  so  as  to  cure  the  irregularity. 
An  error  or  irregularity,  going  to  the  jurisdiction  of  the 
court  that  will  reverse  a  judgment,  is  such  an  error  that 
renders  such  judgment  void. 

Why  was  the  judgment  and  decree  in  the  Dunphy  and 
BJeinsmith  case  erroneous  and  void  %  Simply  because  the 
court  exceeded  its  jurisdiction,  in  trying  an  equity  case  as 
an  action  at  common  law.  It  is  purely  a  question  of  juris- 
diction, and  as  clearly  defined  as  the  law,  which  prohibits 
a  justice  of  the  peace  from  trying  the  title  to  real  property. 

Where  it  is  manifest  on  the  record  that  a  court  has  ex- 
ceeded its  jurisdiction,  the  payment  is  simply  void.  21  Barb. 
9  ;  16  U.  S.  Digest,  169,  §  8. 

To  uphold  the  judgment  and  decree  in  the  case  of  OriffUh 

A  Thompson  v.  Hermann  <fe  Stary  we  must,  at  one  blow, 

abolish  all  distinction  in  the  modes  of  trial  in  actions  at  law 

and  suits  in  equity,  and  we  must  say  that  these  two  juris- 

Vol.  L— 82. 
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dictions,  so  carefally  preserved  in  the  constitntion,  in  our 
organic  act^  and  in  the  nnmerons  decisions  of  the  supreme 
court  of  the  United  States,  are  entirely  meaningl^s,  and 
that  it  is  equally  competent  to  try  an  equity,  as  a  common 
law  case  to  a  jury.  We  must  say,  further,  that  our  district 
courts  have  no  distinctive  equity  jurisdiction ;  that  the  evi- 
dence should  not  be  preserved  in  a  chancery  suit ;  that  the 
jury,  and  not  the  chancellor,  is  responsible  for  decrees  in 
chancery ;  that  such  decree  can  be  rendered  upon  a  general 
verdict,  in  the  absence  of  any  finding  of  fia^t,  and  that  the 
statute  of  the  Territory,  and  the  rule  of  the  supreme  court 
of  the  United  States,  in  suits  to  foreclose  mortgages  requir- 
ing judgment  for  deficiency  to  be  entered  after  the  coming 
of  the  return  of  sale,  showing  that  the  full  amount  of  the 
claim  has  not  been  made  by  the  sale,  are  mere  nullities  and 
of  no  force  or  authority  whatever.  We  are  not  prepared  to 
thus  overturn  the  very  source  and  foundation  of  our  juris- 
prudence. 

The  judgment  and  decree  in  the  case  of  Qriffiih  & 
Thompson  v.  Hermann  &  Star  being  void,  the  undertak- 
ing, given  on  appeal  from  the  same,  is  also  void,  and  cannot 
furnish  the  foundation  for  a  right  of  recovery  in  this  action. 

The  undertaking  sued  on  is  in  proper  form,  and  provides 
for  the  payment  of  any  deficiency  arising  upon  the  sale  of 
the  mortgaged  premises,  in  pursuance  of  the  statute ;  but  no 
judgment  for  deficiency  is  asked  for  or  given,  as  required 
by  the  rule  of  the  supreme  court  of  the  United  States,  and 
the  statute  of  this  Territory,  in  suits  to  foreclose  mortgages, 
so  that  the  bond  provides  for  a  condition  not  contained  in 
the  case,  and  no  breach  of  the  bond  or  undertaking  can  be 
assigned  for  non-payment  of  the  judgment,  unless  we  say 
that  the  personal  judgment  for  the  full  amount  of  the  mort- 
gage, rendered  upon  the  verdict  of  a  jury,  is  a  judgment 
for  deficiency,  as  contemplated  and  required  by  the  statute 
and  the  rule  aforesaid.  We  are  not  called  upon  to  create  a 
condition,  and  then  to  assign  a  breach  of  the  undertaking 
for  a  violation  thereof. 

If  the  case  had  been  tried  to  the  court,  sitting  as  a  chan* 
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cellor,  and  if  the  decree  had  been  based  upon  &ct8  found 
by  the  court  or  judge,  and,  through  inadvertence,  accident 
or  mistake,  a  personal  judgment  had  been  rendered  for  the 
full  amount  of  the  money  due  on  the  mortgage,  undoubtedly 
this  court  could  correct  such  mistake  or  irregularity,  and 
render  a  judgment  for  deficiency ;  but  the  judgment^  being 
Yoid  from  its  inception,  we  cannot  give  it  vitality  and  then 
correct  an  irregularity  thereon. 

The  order  granting  a  new  trial  was  properly  made,  and 
the  judgment  below  is  affirmed. 

Judgment  affirmed. 


Thorp  et  al.,  appellants,  v.  Freed  et  al.,  respondents. 

"PnAcncm—cuatgnment  of  errors.  This  court  will  not  review  errors  which  do 
not  point  oat  wherein  the  evidence  Is  insoffloient  to  support  the  findings  of 
fact. 

Pbaoticjb  —  opinion— findings.  The  opinion  of  the  chancellor  in  an  equitable 
action  is  not  a  finding  of  facts. 

'Practicz— reasons  for  JxAdgment.  A  cause  will  not  be  reversed  because  the 
court  rendered  its  judgment  for  erroneous  reasons. 

Watbr — appropriaUon  for  irrigation — riparian  proprietors — Zgnm  of  Territory 
and  congress  relating  to  water  rights  — local  customs.  Wadb,  C.  J.,  and 
KNOWi^Bg,  J.,  have  discussed  these  questions  In  their  opinions  and  arrived 
at  different  conclusions.  Mubpht,  J.,  could  not  act  as  a  member  of  the 
court,  and  did  not  express  any  opinion  at  the  time  the  case  was  examined. 
There  is  no  opinion  of  the  court  and  a  syllabus  of  these  opinions  is  omitted 
by  the  reporter. 

Appeal  from  the  Third  District^  Lewis  and  OlarJce  County. 

The  court,  Wade,  J.,  rendered  the  decision  in  this  case. 
The  facts  are  stated  in  the  opinions. 

Chumasero  &  Chadwiok  and  E.W.  Toole,  for  appellants. 
Counsel  filed  an  argument  containing  authorities  on  the 
questions  on  which  there  was  no  opinion  of  the  court. 

Shober  &  LowRY,  W.  F.  Saitders  and  B.  Lawrence,  for 
respondents. 
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[The  reporter  has  omitted  that  part  of  the  aigument  relating 
to  the  water  questions.] 

There  are  no  written  findings  in  this  case  and  none  were 
demanded  by  appellants.  Ci7.  Prac.  Act,  §  180 ;  Sanchez 
V.  McMahoriy  35  Cal.  226. 

No  defects  or  specifications  of  errors  are  pointed  out,  as 
required  by  statute.  Hidden  v.  Jordan^  28  Cal.  302  ;  Beans 
V.  EmanueUij  36  id.  120. 

Findings  must  be  excepted  to  specially  and  exception 
must  be  saved  in  the  court  below.  Hurlhurt  v.  Jones,  26 
Cal.  226  ;   Warner  v.  HoJman,  24  id.  228. 

The  opinion  of  the  court  below  cannot  be  treated  as  a 
finding.    3  Estee's  PI.  432,  and  cases  cited. 

Chumasero  &  Chadwiok  and  B.  W.  Toole,  for  appel- 
lants, in  reply. 

This  is  an  equity  case,  governed  by  the  rules  of  the 
supreme  court  of  the  United  States  and  chancery  practice. 
It  is  unnecessary  to  specify  errors,  as  when  a  case  at  law  is 
appealed.  2  Abb.  (U.  S.)  Prac.  228  ;  2  Dan.  Ch.  Prac.  1484 ; 
Wiscart  v.  Dauchy,  3  Dall.  821 ;  The  San  Pedro,  2  Wheat. 
132. 

The  civil  practice  act  and  California  decisions  under  the 
same  are  not  applicable  to  this  case.  This  court  must  enter 
into  a  re-examination  and  rehearing  of  the  entire  case  upon 
the  record., 

Knowles,  J.  This  case,  in  some  respects,  is  anomalous. 
The  plaintiff's  assert  a  right  to  the  waters  of  Prickley  Pear 
creek,  as  appropriators  thereof  for  the  purposes  of  irriga- 
tion, and  complain  that  the  defendants  have  diverted  some 
of  the  waters  of  said  creek,  and  prevented  the  same  from 
flowing  into  plaintiffs'  irrigating  ditches,  and  ask  for  an 
injunction  to  prevent  the  continuance  of  this  breach  of  their 
rights. 

The  question  of  the  right,  in  this  Territory,  to  appropriate 
water  for  the  purposes  of  irrigation,  is  one  of  great  import- 
ance and  general  interest,  and  which,  perhaps,  ought  to  be 
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determined  at  the  earliest  day  possible.  Undoubtedly,  this 
cause  might  be  decided,  in  view  of  the  manner  in  which 
it  is  presented  to  this  courts  without  considering  this  ques- 
tion; but,  as  it  was  presented  in  the  trial,  in  the  court 
below,  and  is  ably  discussed  in  the  arguments  of  both  appel- 
lants and  respondents,  we  feel  caUed  upon  to  express  our 
views  concerning  it. 

The  common-law  rule  was,  that  he  who  owned  land  upon 
the  banks  of  a  running  stream,  or  land  over  which  the  same 
flowed,  had  a  right  to  have  the  waters  thereof  flow  down, 
to  or  over  his  land,  undiminished,  materially,  in  quantity 
or  quality.  The  riparian  proprietor  could  use  the  water 
flowing  past  or  over  his  land  for  domestic  purposes  and  to 
quench  the  thirst  of  man  and  animals ;  but  no  one  was  per- 
mitted to  divert  water  from  the  channel  where  it  was  accus- 
tomed to  run,  for  the  purposes  of  irrigation.  Certainly  such 
a  diversion  of  water  would  both  diminish  materially  its 
quantity  and  quality.  The  first  legislative  assembly  of  Mon- 
tana Territory  enacted : 

''That  the  common  law  of  England,  so  far  as  the  same  is 
applicable  and  of  a  general  nature,  and  not  in  conflict  with 
the  special  enactmente  of  this  Territory,  shall  be  the  law 
and  rule  of  decision,  and  shall  be  considered  as  of  full  force 
until  repealed  by  legislative  authority."  Laws  of  Montana 
for  1864  and  1866,  366. 

The  only  way  that  a  court  can  escape  the  bearing  of  this 
statute  on  this  subject  would  be  to  hold  that  the  common 
law,  upon  the  question  of  riparian  proprietors,  was  either 
inapplicable  or  was  not  of  a  general  nature,  or  was  in  con- 
flict with  some  enactment  of  the  legislative  assembly  of  this 
Territory,  or  of  the  congress  of  the  United  States. 

We  have  running  streams,  upon  whose  banks  people  live 
and  hold  land,  and  this  would  be  sufficient  to  show  ite  appli- 
cability. We  do  not  conceive  that  a  court  can  say  that  the 
provisions  of  the  common  law  are  not  for  the  best  interests 
of  this  section  of  country,  and  therefore  inapplicable.  The 
question  of  whether  or  not  a  law  is  for  the  good  of  the 
people  in  our  Territory,  is  a  matter  for  legislative,  and  not 
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judicial,  consideration.  Much  of  the  common  law  of  Eng- 
land pertains  to  the  English  form  of  government,  and  the 
privileges  of  castes,  which  are  not  at  all  applicable  to  our 
form  of  government ;  and  these  are  the  provisions  of  the 
common  law,  I  presume,  the  legislative  assembly  had  in 
view  in  the  enactment  above  referred  to  as  inapplicable.  It 
seems  to  be  contended,  by  the  court  below,  that  the  natural 
wants  of  man,  and  the  physical  and  climatic  conditions  of 
this  Territory,  have  of  necessity  changed  the  common  law 
upon  the  subject  of  riparian  proprietors,  or  that  these  show 
that  that  law  is  inapplicable,  in  part  at  least.  And  it  was 
held  by  the  court  below  that,  in  accordance  with  the  demands 
of  our  section,  the  common  law  was  so  modified  that  any 
one,  living  upon  the  banks  of  a  running  stream,  as  a  rii)ariaii 
proprietor,  can  divert  the  waters  thereof,  for  the  purposes 
of  irrigation,  to  the  extent  of  the  land  he  cultivates ;  and 
that  he  who  is  nearest  to  the  source  of  the  stream  shall  have, 
by  virtue  of  his  position,  the  right  to  first  divert  the  waters 
of  the  same,  to  the  exclusion  of  those  below  him  thereon, 
if  necessary  to  irrigate  his  land,  even  though  those  whose 
lands  are  nearer  the  mouth  of  the  stream  should  have  occu- 
pied them  for  years,  and  spent  large  sums  of  money  in 
improving  them  and  making  a  homestead  thereon,  prior  to 
the  fortunate  settler  above  them.  Surely  the  climatic  and 
physical  conditions  of  this  country  cannot  be  such  as  to 
create  a  law  so  at  variance  with  natural  equity  and  so  fatal 
to  the  improvement  and  prosperity  of  our  best  agricultural 
districts.  It  must  be  apparent  to  all  that  the  best  agricul- 
tural lands  in  this  Territory  are  not  at  the  sources  of  the 
streams.  Our  broad  valleys,  as  a  rule,  are  better  adapted 
by  nature  for  settlement  and  agriculture  than  our  narrow 
and  rocky  canons  and  mountain  gorges.  If  we  were  called 
upon  to  say  what  were  the  necessities  of  this  country,  in 
regard  to  the  use  of  water  for  the  purposes  of  irrigation,  we 
should  reply  that  there  was  a  demand  that  water  should  be 
used  for  that  purpose,  and  that  the  considerations  of  the 
general  welfare  of  the  country  and  the  principles  of  natural 
equity  should  guaranty  to  the  prior  appropriator  of  water 
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for  such  use  the  first  right  to  the  use  of  the  same,  to  the 
extent  of  his  necessities  for  domestic  purposes,  the  quench- 
ing of  the  thirst  of  himself  or  animals,  and  for  agricultural 
purposes.  We  can  see  no  reason  why,  if  the  common  law 
is  to  be  changed  by  the  considerations  above  named,  it 
should  not  be  changed  to  suit  the  wants  of  the  country  and 
in  accordance  with  the  principles  of  equity.  We  hold,  how- 
ever, that  a  law  that  is  a  part  of  a  system  of  laws  which 
our  legislative  assembly  have  adopted  cannot  be  annulled 
or  varied  by  a  court,  through  any  such  considerations. 

In  the  second  place  the  common-law,  upon  the  subject  of 
riparian  proprietors,  is  of  a  general  nature. 

In  the  third  place,  has  this  law  been  repealed  or  modified 
by  the  act  of  the  legislative  assembly  or  by  act  of  congress  ? 

The  congress  of  the  United  States,  by  an  act  approved  July 
26,  1866,  entitled  "  An  act  granting  the  right  of  way  to  ditch 
and  canal  owners  over  the  public  lands  and  for  other  pur- 
poses," provides  "  that  whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agricultural,  manu- 
facturing or  other  purposes  have  vested  and  accrued,  and 
the  same  are  recognized  and  acknowledged  by  the  local  cus- 
toms, laws,  and  the  decisions  of  the  courts,  the  possessors 
and  owners  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same,  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  purposes  aforesaid, 
is  hereby  acknowledged  and  confirmed." 

If  the  right  to  the  waters  of  Prickly  Pear  creek  have 
accrued  to  and  become  vested  in  the  plaintiffs  by  priority 
of  possession,  and  the  right  to  the  same  has  been  acknowl- 
edged and  recognized  by  the  customs,  laws,  and  decisions  of 
the  courts  of  this  Territory,  then  there  is  no  doubt  but  that 
the  common-law  doctrine,  in  relation  to  the  rights  of  ripa- 
rian proprietors,  has  been  changed.  It  is  not  denied  in  the 
answer  but  that  the  plaintiffs  have  appropriated  a  portion 
of  the  waters  of  the  said  creek.  The  plaintiffs  must  recover, 
if  at  all,  upon  their  right  of  appropriation.  They  have 
based  their  right  upon  this,  and  not  as  riparian  proprietors. 

Ever  since  the  settiement  of  this  Territory,  it  has  been  the 
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custom  of  those  who  settled  themselves  upon  any  portion 
of  the  public  domain,  and  devoted  any  part  thereof  to  the 
purposes  of  agriculture,  to  dig  ditches,  and  turn  out  the 
waters  of  some  stream  to  be  used  to  irrigate  the  same.  This 
right  has  been  generally  recognized  by  our  people.  It  has 
been  universally  conceded  that  this  was  a  necessity  in  agri- 
cultural pursuits.  So  universal  has  been  this  usage  that  I 
do  not  suppose  there  has  been  a  parcel  of  land  to  the  extent 
of  one  acre  cultivated  within  the  bounds  of  this  Territory 
that  has  not  been  irrigated  by  water  diverted  from  some 
running  stream.  Both  plaintiffs  and  defendants  recognize 
this  custom  and  the'  necessity  of  the  same.  Both  are 
diverting  water  from  the  Prickly  Pear  creek  for  this  pur- 
pose. If  a  practice  so  universal,  and  which  has  So  long  pre- 
vailed, does  not  establish  a  custom,  it  would  be  most  difficult 
to  do  so.  There  have  been  but  few  disputes  up  to  this  time 
upon  the  subject  of  the  use  of  water  for  the  purposes  of 
irrigation,  and  in  not  one  of  these,  as  far  as  we  are  informed, 
has  the  right  to  devote  water  to  such  a  use  been  denied.  It 
may  safely  be  asserted  the  right  to  appropriate  water  for 
the  purposes  of  agriculture  have  been  recognized  and 
acknowledged  by  the  customs  of  this  Territory. 

In  the  second  place,  has  this  right  been  acknowledged 
and  recognized  by  law  \  The  first  legislative  assembly  of 
this  Territory  passed  an  act  upon  the  subject  of  irrigation. 
The  first  section  of  that  act  is  as  follows : 

*'  That  all  persons  who  claim,  own  or  hold  a  possessory 
right  or  title  to  any  land  or  parcel  of  land  within  the  bound- 
ary of  Montana  Territory,  as  defined  in  the  organic  act  of 
this  Territory,  when  those  claims  are  in  the  banks,  margin 
or  neighborhood  of  any  stream  of  water,  creek  or  river,  sliall 
be  entitled  to  the  use  of  the  water  of  said  stream,  creek  or 
river  for  the  purpose  of  irrigation,  and  making  said  claim 
available  to  the  full  extent  of  the  soil  for  agricultural 
purposes." 

The  second  section  provides  for  the  right  of  way  for  the 
construction  of  ditches,  for  the  purpose  of  taking  water  out 
of  a  stream,  creek  or  river  for  the  purposes  of  irrigation. 
See  Bannack  Stat.  367,  §§  1,  2. 
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This  statute  was  in  force  at  the  time  the  plaintiffs  made 
their  appropriation  of  water,  and  at  the  time  the  act  of  con- 
gress above  referred  to  became  a  law.  This  statute,  as  far  as 
it  could,  established  and  recognized  the  right  of  appropria- 
tion of  water  for  agricultural  purposes.  Of  course  it  could 
not  establish  this  right  as  against  the  general  government, 
or  any  person  claiming  thereunder.  But  as  against  any 
other  parties  the  plaintiffs  would  have  the  right  to  the  use 
of  any  water  appropriated  for  that  purpose  if  they  are  prior 
appropriators.  As  far  as  the  legislative  assembly  of  Mon- 
tana had  the  power,  they  repealed  the  common-law  doctrine 
in  regard  to  riparian  proprietors.  If  it  is  claimed  that  this 
statute  does  not  recognize  the  doctrine  of  "prior  in  time, 
prior  in  right,"  the  answer  to  this  is,  that* when  the  law  gives 
a  man  the  right  to  divert  water  from  a  stream  to  irrigate  his 
land  to  the  full  extent  of  the  'soil  thereof,  and  in  pursuance 
of  this  law  he  goes  and  digs  a  ditch,  or  constructs  machinery 
for  the  purpose  of  taking  water  from  a  stream  for  this  pur- 
pose at  great  expense,  the  principles  of  equity  come  in  and 
say  that  no  other  man  can  come  in- and  divert  this  water 
away  from  him.  That  he  is  prior  in  time  in  availing  him- 
self of  the  benefits  of  such  a  statute,  and  his  rights  are 
prior  to  any  subsequent  appropriator.  It  is  claimed  by  the 
respondents,  and  it  would  appear  was  held  by  the  court 
below,  that  this  statute  had  been  decided  to  be  void  as  in 
conflict  with  the  organic  act  of  this  Territory.  The  decis- 
ion referred  to  did  not  hold  that  the  whole  of  this  statute 
was  void,  but  only  a  portion  of  it.  The  statute  conferred 
upon  certain  officers,  called  commissioners,  the  right  to  appor- 
tion the  water  of  any  creek  "  having  reference  to  the  legal 
rights  of  the  parties."  This  court  held  that  this  conferred 
upon  these  commissioners  the  power  to  determine  what 
were  the  legal  rights  of  the  parties,  that  this  was  a  judicial 
.  power,  and  that  the  judicial  power  of  this  Territory  was 
vested  in  certain  courts  by  the  organic  act,  and  that  our 
legislative  assembly  had  no  authority  to  confer  any  portion 
of  it  upon  the  commissioners  provided  for  in  that  act.  The 
declaring  of  certain  provisions  of  ft  statute  void  will  not 
Vol.  I.— 83 
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certainly  have  the  eflfect  of  declaring  all  of  the  provisions 
of  a  statute  a  nullity.  One  part  of  a  statute  may  be  good 
and  one  part  bad.  We  can  see  no  reason  for  holding  any 
other  portions  of  that  statute  void  at  this  time  than  were 
declared  such  by  the  decision  referred  to.  It  was  a  right- 
ful subject  of  legislation  to  repeal  or  modify  the  doctrine 
of  riparian  proprietors  in  this  Territory  so  far  as  the  same 
aflfected  the  possessory  rights  to  the  soil  thereof.  The  fact 
that  this  law  was  subsequently  repealed  does  not  affect  the 
decision  in  this  case.  The  rights  of  the  plaintiff  had  become 
vested  and  had  accrued  before  that  repeal.  The  repeal  of 
a  statute  will  not  destroy  vested  rights.  Another  act  recog- 
nizing the  same  right  was  enacted  in  its  place.  I  hold,  then, 
that  the  law  of  this  Territory  did  recognize  and  acknowl- 
edge the  right  to  the  use  of  water  for  the  purposes  of  irriga- 
tion, and  that  it  recognized  it  in  the  prior  appropriator,  to 
the  extent  his  soil  could  be  devoted  to  agriculture  and  no 
further. 

Thirdly,  has  this  right  been  recognized  and  acknowledged 
by  the  decisions  of  the  courts  ? 

In  California  the  courts  have  sustained  the  rights  to  appro- 
priate water  for  mining  purposes.  The  courts  of  this  Ter- 
ritory have  followed  and  repeatedly  approved  of  those 
decisions.  The  legal  grounds  for  sustaining  such  a  right 
have  been  based  upon  the  view  that  the  unsurveyed  lands 
of  the  United  States,  upon  which  any  community  settles, 
must  be  treated  as  belonging  to  no  one.  Hence,  the  one  who 
first  appropriates  any  portion  thereof,  or  incident  thereto 
belonging,  for  a  beneficial  purpose,  would  become  the  owner 
thereof  until  the  general  government,  or  some  one  claiming 
thereunder,  should  assert  title  to  the  same.  The  right  of 
the  first  appropriator  to  unowned  property  has  always  been 
recognized  and  protected  by  the  common  law.  Of  course 
this  right  can  be  regulated  by  law.  The  California  decisions 
hold  that  there  is  no  difference  between  the  appropriation 
of  water  for  mining  and  milling  purposes.  Ortman  et  al.  v. 
Dixon  et  al.^  13  Cai.  33 ;  McDonald  &  Blackburn  v.  The 
Bear  Hiver  and  Auburn  Water  &  Mining  Company j  id.  220. 
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In  this  case  the  court  hold  the  following  language :  *'  We 
have  held  that  there  is  no  diflference  in  respect  to  this  use, 
or  rather  purpose  to  which  the  water  is  to  be  applied,  at 
least,  that  an  appropriation  for  the  use  of  a  mill  stands  on 
the  same  footing  as  an  appropriation  for  the  use  of  mines." 

We  would  be  justified  in  the  inference  from  this  language 
that  that  court  did  not  make  any  difierence  in  the  use  or 
purpose  for  which  water  was  appropriated,  if  the  use  was 
a  beneficial  one. 

The  courts  of  this  Territory,  and  of  California,  have  sus- 
tained the  right  to  appropriate  agricultural  land  for  agricul- 
tural purposes  upon  the  unsurveyed  public  domain.  The 
water  that  flows  over  land  is  but  an  incident  to  it.  There 
are  no  grounds  upon  which  a  court  could  sustain  the  right 
to  appropriate  land  that  would  not  apply  to  the  right  to 
appropriate  the  water  flowing  over  land,  an  incident  to  the 
land  itself.  To  give  the  one  right  and  deny  the  other,  would 
be  the  granting  of  the  right  to  a  party  to  appropriate  every 
vestige  of  a  piece  of  property  and  deny  him  the  right  to 
appropriate  a  small  portion  thereof.  The  right  to  appro- 
priate water  for  mining  or  milling  purposes,  resting  in  this 
country  before  the  act  of  congress  above  referred  to,  upon  the 
grounds  that  no  one  owns  the  property,  and  that  the  appro- 
priation is  for  a  beneficial  purpose,  establishes  a  principle 
that  certainly  ought  to  allow  the  appropriation  of  water  for 
the  purposes  of  irrigation.  In  this  latter  case  no  one,  it 
would  be  presumed,  owned  the  water,  and  the  appropriation 
would  be  for  a  beneficial  use. 

Whenever  a  legal  rule  is  once  established  by  legal  decisions, 
it  controls  all  cases  which  come  within  the  reason  of  the 
rule.  *'  Adjudged  cases  become  precedents  for  future  cases 
resting  upon  analogous  facts  and  brought  with  the  same 
reason.''    1  Kent's  Com.  537. 

"  Ubi  eadem  ratio  ibi  idem  Jus^^  is  a  familiar  legal 
maxim,  one  which  courts  of  law  have  long  acted  upon  in 
arriving  at  legal  determinations. 

Broom,  in  his  work  on  Legal  Maxims,  page  131,  shows 
how  a  decision  in  relation  to  the  alteration  of  a  deed  or  bond 
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was  declared  to  be  authority  in  the  alteration  of  a  bill  of 
exchange  and  a  promissory  note,  because  the  reason  of  the 
rule  established  in  the  former  cases  was  applicable  to  the 
latter,  and  finally  the  decisions  in  these  were  held  to  be 
authority  in  the  case  of  the  alteration  of  a  guaranty  for  the 
same  reason. 

^'The  law  consists  not  in  particular  instances  and  pre- 
cedents, but  in  the  reason  of  the  law,  for  reason  is  the  life  of 
the  law."     Broom's  Legal  Maxims,  130. 

The  reason  of  the  rule  that  allows  parties  to  appropriate 
water  for  mining  or  milling  purposes  being  such  that  it 
would  fully  sanction  the  appropriation  of  water  for  the  pur- 
poses of  agriculture,  and  there  being  no  reason  why  the 
courts  should  sustain  the  right  to  appropriate  land  and 
deny  the  right  to  appropriate  water,  a  mere  incident  to  land^ 
for  the  purposes  of  irrigation,  I  think  we  can  safely  say 
that  the  appropriation  of  water  for  that  purpose  has  been 
acknowledged  and  recognized  by  the  decisions  of  the  courts* 
To  hold  otherwise,  because  no  decision  had  been  made  in 
this  Territory  maintaining  the  right  to  appropriate  water  for 
this  identical  purpose,  would  be  "sticking  in  the  bark'^ 
and  ignoring  the  spirit  of  the  law,  and  disregarding  the 
maxim  of  which  our  common-law  jurisprudence  has  been  so 
boastful,  that  reason  is  the  soul  of  the  common  law. 

The  right  to  appropriate  water  for  the  purposes  of  irriga- 
tion having,  in  our  opinion,  been  acknowledged  and  recog- 
nized by  the  customs,  laws  and  decisions  of  the  courts  of 
this  Territory,  the  law  of  congress  comes  in  and  says  that 
whenever,  by  priority  of  possession,  the  right  to  the  use  of 
water  for  this  purpose  "have  vested  and  accrued,"  "the 
possessors  and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same." 

This  is  in  effect  a  grant  to  such  parties  of  this  right  It 
appears  from  the  statement  of  the  evidence  in  this  case,  that 
all  of  the  parties  to  this  action  now  own  the  government 
title  to  their  lands.  But  this  will  not  vary  the  rule  above 
established  in  this  case.  Whatever  rights  the  parties  had  in 
relation  to  the  waters  of  the  Prickly  Pear  creek,  vested 
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before  any  of  these  parties  acquired  their  rights  to  the  land 
under  the  general  government.  This  decision,  it  will  be 
understood,  does  not  go  to  the  extent  of  allowing  parties  to 
appropriate  and  divert  water  so  as  to  prevent  the  same  from 
flowing  over  land  to  which  a  party  had  obtained  the  gov- 
ernment title  after  the  acquisition  of  this  title.  K  no  one 
before  the  pre-emption  and  entry  of  land  by  a  party  has 
acquired  the  right  to  divert  the  waters  of  a  stream,  then  the 
patent  from  the  general  government  conveys  the  water  as 
an  incident  to  the  soil  over  which  it  flows.  If  it  has  been 
appropriated  before  the  time  when  the  patent  takes  effect, 
it  does  not. 

It  is  claimed,  however,  that  this  act  of  congress  wa&  only 
to  affect  settlers  upon  the  public  domain  as  long  as  it 
remained  unsurveyed  and  was  not  open  for  pre-emption  and 
entry.  There  is  no  reservation  of  this  kind  in  the  act  itself. 
And  to  show  that  this  was  not  the  intention  of  congress  we 
have  an  amendment  to  that  act,  approved  July  9,  1870.  A 
part  of  the  seventeenth  section  of  this  amendatory  act  is  as 
follows : 

"  And  be  it  further  enacted,  That  none  of  the  rights  con- 
ferred by  sections  6,  8  and  9  of  the  act  to  which  this  act  is 
amendatory  shall  be  abrogated  by  this  act,  and  the  same 
are  hereby  extended  to  all  public  lands  affected  by  this  act, 
and  all  patents  granted  or  pre-emption  or  homesteads 
allowed,  shall  be  subject  to  any  vested  and  accrued  water 
rights  or  rights  to  ditches  and  reservoirs  used  in  connection 
with  such  water  rights  as  may  have  been  acquired  under  or 
recognized  by  the  ninth  section  of  the  act  of  which  this  is 
amendatory." 

This  part  of  that  section  clearly  demonstrates  that  con- 
gress did  not  and  does  not  intend  that  the  rights  granted  by 
section  9  of  the  previous  act  should  be  confined  to  the  unsur- 
veyed public  domain.  This  amendatory,  or  rather  con- 
firmatory, section  only  declares  what  the  courts  would  have 
been  compelled  to  hold  was  the  legal  effect  of  section  9  of 
the  previous  act.  A  grant  of  a  right  cannot  be  divested  by 
a  subsequent  grant.    The  words  used  in  section  9  were,  as 
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we  have  said,  in  effect  a  grant.  A  grant  made  by  law  is  as 
effectual  as  a  grant  made  by  deed  or  j)atent.  And  a  snbse- 
qnent  grant  of  land  would  be  subject  to  any  previous  grant 
of  a  water  right  After  a  full  consideration  we  are  impelled 
to  the  conclusion  that  the  right  to  appropriate  water  for  the 
purposes  of  irrigation  in  this  Territory  stands  upon  as  good, 
if  not  a  better,  footing  as  the  right  to  appropriate  water  for 
mining  purposes.  This  right  has  been  and  is  subject  to  be 
regulated  by  law.  And  that  the  doctrine  in  relation  to  ripa- 
rian proprietors  has  been  abrogated  to  a  considerable  extent- 
Before  the  government  title  to  land,  over  which  water  flows, 
has  been  acquired  by  a  private  person,  such  water  may  be 
appropriated  and  diverted  in  accordance  with  legal  provis- 
ions. Afterward  it  cannot,  and  the  doctrine  of  riparian 
proprietors  would  prevail  as  to  it 

The  case  of  VansicU  v.  Haines^  7  Nevada,  cited  in  this 
case,  is  not  in  point  In  that  case  the  government  had  parted 
with  the  title  to  the  soil  over  which  the  water  flowed  before 
the  act  of  congress  of  July  26, 1866,  above  referred  to.  The 
patent  to  Haines  of  the  soil  before  the  passage  of  that  over 
which  the  water  flowed  carried  with  it  the  water  as  an  inci- 
dent thereto,  and  after  the  government  had  parted  with  this 
incident  to  the  soil  it  could  not  grant  it  to  any  one  else. 
I  certainly  agree  with  the  opinion  of  the  court  in  that  case. 

Having  arrived  at  the  legal  rules  by  which  we  will  be 
governed  in  relation  to  the  appropriation  of  water  for  the 
purpose  of  irrigation,  we  come  now  to  the  consideration  of 
whether  under  the  issues  presented  in  this  case  and  the 
facta  found  by  the  court  any  rights  of  the  plaintiffs  have 
been  infringed  so  as  to  entitle  them  to  the  injunction  prayed 
for  in  their  complaint. 

The  plaintiffs  aver  in  their  complaint  that  during  the 
years  1865,  1866  and  1867  they  appropriated  all  of  the 
waters  of  Prickly  Pear  creek  for  the  purposes  of  irrigation. 
That  all  of  the  waters  of  said  creek  are  necessary  to  irrigate 
their  lands,  which  they  aver  they  located  during  the  same 
years  they  appropriated  the  water,  and  that  the  said  lands 
are  upon  and  contiguous  to  the  said  creek.    That  all  of  the 
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•waters  of  said  creek  are  necessary  to  irrigate  their  land, 
and  was  used  by  them  for  that  purpose,  and  without  it  they 
would  be  unable  to  produce  any  crop,  and  aver  that  the  de- 
fendants have  diverted  and  used  the  water  of  said  creek 
appropriated  by  them,  and  continue  and  threaten  to  con- 
tinue to  do  so. 

The  defendants  deny  that  the  plaintiffs  appropriated  all 
of  the  waters  of  Prickly  Pear  creek.  Deny  that  all  of  the 
waters  of  said  creek  are  necessary  to  irrigate  the  land  of 
the  plaintiffs,  and  deny  that  they  have  diverted  more  than 
five  hundred  inches  of  the  water  of  said  creek,  and  aver 
that  their  appropriation  of  the  same  was  prior  to  any  appro- 
priation of  the  plaintiffs  thereof.  There  are  other  issues 
presented  in  the  pleadings.  These  are  enough,  however,  for 
the  purpose  of  determining  the  points  presented. 

The  court  refused  to  grant  the  injunction  prayed  for  by 
plaintiffs  and  gave  the  defendants  judgment  for  costs. 

The  plaintiff  moved  for  a  new  trial,  and  as  grounds  there- 
for assigned  the  following  list  of  errors : 

1.  The  court  erred  in  refusing  to  grant  the  plaintiffs  the 
injunction  prayed  for  in  their  complaint. 

2.  The  court  erred  in  ordering  judgment  to  be  in  favor  of 
defendants  and  against  the  plaintiffs. 

3.  The  court  erred  in  its  finding  of  fact. 

4.  The  court  erred  in  its  conclusions  of  law. 

5.  That  the  findings  of  both  law  and  fisu^t  are  against  the 
evidence. 

There  are  no  other  specifications  of  error  in  the  record 
than  the  above.  This  assignment  of  errors  is  so  general 
that,  as  has  been  frequently  held  by  this  court,  they  cannot 
be  considered.  This  court,  in  this  particular,  has  followed 
those  of  California.  See  HvMon  v.  Reed^  25  Cal.  483  ;  Part- 
ridge V.  San  Francisco^  27  id.  415 ;  Mtch  v.  Bunchy  30 
id.  208. 

The  assignment  of  error  should  point  out  wherein  the 
error  was  committed.  Upon  that  distinct  point,  our  prac- 
tice act  provides:  '^When  the  notice  designates  as  the 
ground  upon  which  the  motion  will  be  made,  the  insuffi- 
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ciency  of  the  evidence  to  justify  the  verdict^  or  other  decis- 
ion, the  statement  shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insui&cient." 

In  this  case  there  was  no  verdict,  the  cause  being  a  chan- 
cery one  and  no  findings  of  fact  by  the  court.  When  the 
court  fails  to  file  any  fiudings,  the  presumption  of  law  is 
that  the  court  found  every  material  issue  in  the  case  against 
the  losing  party  and  in  favor  of  the  party  that  was  success- 
ful. The  opinion  of  the  court  cannot  be  treated  as  a  find- 
ing of  facts.  It  is  not  what  is  contemplated  by  the  statutes 
of  this  Territory  as  a  fiuding  of  facts.  Our  statute  upon 
this  subject  is  the  same  as  that  of  California.  The  courts 
of  that  State  have-  held  that  it  cannot  be  treated  as  such. 
See  Bidden  v.  Jordan^  28  Cal.  805 ;  McClory  v.  McClory^ 
88  id.  575. 

The  statement  does  not  specify  the  particulars  in  which 
the  evidence  is  insufficient  to  support  any  of  the  findings  of 
fact  which  the  law  presumes  were  found.  Treating  the 
opinion  of  the  district  court  as  a  finding  of  facts,  and  the 
statement  does  not  specify  the  particulars  in  which  any 
thing  expressed  therein  which  could  be  considered  as  a  find- 
ing of  fact,  is  unsupported  by  the  evidence.  Under  our 
statute,  then,  the  statement  musibe  disregarded.  Laws  of 
1867,  p.  172,  §  195. 

Although  there  may  in  fact  have  been  errors  in  the  find- 
ings of  facts,  which  this  court  will  presume  were  found  by 
the  court  below,  we  have  no  means  of  reviewing  them. 

The  material  issues  having  been  found  against  the  plain- 
tiffs and  in  favor  of  the  defendants,  there  certainly  was  no 
error  in  law  for  the  court  to  refuse  to  grant  the  injunction 
asked  for  by  the  plaintiffs,  unless  the  defendants  in  their 
answer  raised  no  material  issue  which  it  was  necessary  for 
the  plaintiffs  to  establish  in  order  to  entitle  them  to  recover. 
No  such  claim  is  made  by  the  appellants.  This  court  will 
not  reverse  a  cause  because  it  holds  that  the  reasons  a  court 
may  have  given  for  his  decision  were  erroneous. 

JudgrnerU  affirToedj  with  costs. 

Wade,  C.  J.    I  concur  with  Justice  Knowles,  that  the 


Digitized  by 


Google 


1872.]  Thorp  v.  Fbeed. 

judgment  pf  the  court  below  should  be  affirmed,  with 
costs,  but  being  unable  to  agree  with  him  as  to  some  of  the 
doctrines  enunciated  in.  his  opinion  herein,  and  the  ques- 
tions involved  in  this  case  being  of  absorbing  and  general 
interest,  I  feel  justified  in  stating  my  views  thereon. 

Both  the  plaintiffs  and  defendants  have  acquired  title 
from,  the  government  to  the  lands  they  possess.  They  are 
the  absolute  owners  thereof.  The  plahitiffs'  farms  are  situ- 
ate on,  contiguous  to  and  in  the  neigborhood  of  the  Prickly 
Pear  stream,  below  the  farms  of  the  defendants.  The  de- 
fendants' farms  are  situate  on  and  contiguous  to  said  stream, 
and  above  those  of  the  plaintiffs.  The  plaintiffs  located  their 
farms  in  1865,  1866  and  1867,  and  claim  to  have  appro- 
priated all  the  waters  of  said  Prickly  Pear  stream.  The 
farms  of  defendants  were  located  subsequently  to  those  of 
plaintiffs,  and  their  appropriation  of  water  for  the  purpose 
of  irrigating  their  said  farms  was  subsequent  to  that  of  the 
plaintiffs.  The  plaintiffs  claim  all  the  waters  of  the  stream 
by  virtue  of  their  said  appropriation,  and  bring  this  action 
to  restrain  the  defendants. 

It  is  claimed  that  the  local  customs,  laws  and  decisions 
of  the  courts  of  this  Territory  authorized  the  plaintiffs  to 
hold  said  waters  by  virtue  of  their  prior  appropriation ;  and 
also  that  the  law  of  congress  of  July  26,  1866,  quoted  in 
the  foregoing  opinion,  establishes  plaintiffs'  right. 

It  will  be  observed  that  three  things  must  concur  before 
this  act  of  congress  can,  in  any  manner,  affect  the  rights  of 
the  parties  here,  if  it  is  at  aU  applicable  to  the  questions 
at  issue. 

Mrst  The  plaintiffs'  right  to  appropriate  such  waters 
must  be  recognized  and  acknowledged  by  the  local  custoTos 
of  the  Territory. 

Second.  This  right  must  be  established  by  the  laws  of  the 
Territory;  and 

Third.  It  must  be  acknowledged  and  recognized  by  the 
decisions  of  the  courts. 

Under  and  by  virtue  of  this  law  of  congress,  it  is  not 
enough  to  say  that  this  right  of  appropriation  is  established 
Vol.  L— 84 
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by  the  local  custom^  nor  is  it  sufficient  that  the  law  author- 
izes it,  or  that  the  decisions  of  the  courts  uphold  it,  but  all 
three  of  these  requisites  must  concur  and  affirmatively  exist 
to  establish  this  right. 

There  is  no  proof  whatever  in  the  case  tending  to  show 
the  existence  of  any  peculiar  local  custom  or  usage  within 
the  district  where  these  lands  are  located  authorizing  the 
appropriation  of  said  waters  by  the  plaintiffs.  And  to  say 
there  is  such  custom,  we  must  do  so  in  the  absence  of  any 
proof  to  establish  the  fact,  and,  as  I  believe,  when  the  fact 
itself  does  not  exist 

What  is  a  custom,  and  how  does  it  become  a  part  of  the 
law?  In  the  first  place  it  must  be  certain.  It  must  be 
clearly  defined  and  unmistakable.  It  must  be  free  from 
doubt.  And  it  must  be  reasonable.  It  must  not  be  incon- 
sistent with  itself.  Customs  cannot  make  a  contradictory 
or  unreasonable  law.  It  must  be  continuous.  It  must  have 
existed  uninterruptedly  for^a  long  period  of  time.  Every 
custom  varying  the  general  law  presumes  a  grant  at  its  in- 
ception. To  establish  a  local  custom  derogating  from  the 
general  law,  it  is  not  enough  to  prove  that  the  act  has  been 
frequently  done;  it  must  be  shown  to  be  so  generally 
known  and  recognized  that  a  fair  presumption  arises,  that 
the  parties  entered  into  their  contract  with  a  silent  refer 
ence  ±o  it. 

A  custom  is  only  obligatory  upon  the  parties  when  the 
law  does  not  provide  for  the  case.  A  local  custom,  opposed 
to  the  provisions  of  a  statute,  is  not  binding.  This  is  the 
general  law  upon  the  subject  of  customs,  and  there  is 
nothing  in  the  case  to  intimate  that  the  local  usages  and 
rules  of  the  district  where  this  controversy  arose  have,  in 
any  manner,  varied  or  changed  the  general  doctrine  upon 
the  subject  of  customs.  So  we  are  compelled  to  resort  to 
the  general  law  in  order  to  ascertain  what  a  custom  is. 

This  Territory  was  organized  in  1864,  and  hardly  a  set- 
tlement in  it  is  eight  years'  old,  and  the  notion  that  a  cus- 
tom can  grow  up  in  that  short  period,  and  become  a  part 
of  the  established  law  of  the  land,  it  seems  to  me  viohttes 
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every  rule  applicable  to  customs.  It  is  certain  enough  that 
men  have  taken  np  and  claimed  to  appropriate  the  waters 
of  the  streams  of  this  Territory,  but  ever  since  the  settle- 
ment of  the  Territory,  the  question  as  to  the  right  to  do 
this  has  been  in  constant  litigation,  and  the  right  has  not 
been  established  or  acquiesced  in. 

Let  ns  inquire,  how  this  doctrine,  that  prior  appropriation 
of  water  carried  with  it  priorty  of  right,  first  made  its 
appearance. 

When  the  mineral  lands  of  California  were  discovered, 
people  flocked  there  by  thousands.  The  lands  they  entered 
upon  belonged  to  the  government  and  were  unsurveyed. 
They  were  simple  trespassers  upon  the  public  domain,  and 
the  courts  of  California  held, /or  the  reason  that  they  were 
trespassers  and  had  no  rights  upon  the  grounds  they  were 
occupying,  that  the  first  trespasser  who  took  up  and  appro- 
priated water  could  hold  it  against  a  second  trespasser. 
This  was  a  correct  holding  under  the  peculiar  situation, 
and  the  peculiar  circumstances  of  the  case,  but  this  doc- 
trine grew  out  of  these  peculiar  and  anomalous  circum- 
stances, and  had  its  foundation  in  the  fact  that  the  occupiers 
of  these  mineral  lands  were  trespassers.  This  doctrine 
was  never  applied  to  agricultural  lands  in  California,  for 
the  whole  reason  thereof  falls  to  the  ground  when  the 
government  comes  to  part  with  its  title,  and  sells  its  lands 
to  actual  purchasers. 

Aud  because  this  principle  of  *' prior  in  time,  prior  in 
right "  became  thus  established  in  California,  as  applied  to 
mineral  lands  of  the  public  domain,  an  effort  has  been 
made  in  this  Territory  to  apply  the  same  doctrine  to 
agricultural  or  farming  lands,  but  the  principle  has  never 
been  acquiesced  in  by  the  people,  and  is  now  in  litigation  all 
over  the  Territory.  And  it  seems  to  me  perfectly  clear  that 
the  reason  for  the  doctrine  as  applied  to  trespassers  upon 
the  public  domain,  utterly  fails  when  applied  to  actual 
purchasers  from  the  government  of  agricultural  lands. 

So  we  say  the  principle  of  "  prior  in  time,  prior  in  right," 
as  applied  to  the  appropriation  of  water  for  the  purposes  of 
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irrigation,  is  not  an  established  custom  of  the  countiy. 
This  alone  would  make  inoperative  the  act  of  congress  of 
July  26,  1866.  But  let  us  inquire  if  this  principle  is  estab- 
lished by  the  statutes  of  the  Territory. 

It  is  claimed  by  the  act  of  the  Territorial  l^slatuie  of 
January  11,  1866,  that  priority  of  appropriation  carries 
with  it  priority  of  right,  and  two  sections  of  said  act  are 
quoted  in  the  opinion  of  Justice  Enowles,  to  establish  tMs 
view  of  the  statute.  We  submit  that  in  the  constructioE  of 
this  statute  it  must  be  taken  as  a  whole,  and  we  have  the 
right,  and  it  is  our  duty,  to  look  at  the  whole  statute  in 
order  to  arrive  at  the  intention  of  the  legislature.  And 
looking  at  the  whole  statute,  we  say  most  unhesitatingly, 
that  the  whole  purpose  of  the  statute  was  to  utterly  abolish 
and  annihilate  the  doctrine  of  prior  appropriation,  and  to 
establish  an  equal  distribution  of  the  waters  of  any  given 
stream  in  the  agricultural  districts  of  the  T^ritory. 

The  fourth  section  of  said  act  provides:  "That  in  case 
the  volume  of  water  in  said  stream  or  river  shall  not  be  snf- 
ficient  to  supply  the  continued  wants  of  the  entire  country 
through  which  it  passes,  then  the  nearest  justice  of  the 
peace  shall  appoint  three  commissioners  as  hereinafter  pro- 
vided, whose  duty  it  shall  be  to  apportion  in  a  jusi  and 
equitable  proportion  a  certain  amount  of  said  winter  upon 
certain  alternate  weekly  days  to  different  locators,  as  they 
may  in  their  judgment  think  best,  for  the  interest  of  all  the 
parties  oortcerned^  and  with  due  regard  to  the  legal  rights 
of  aU." 

If  this  section  of  the  law  does  not  mean  that  there  shall 
be  an  equal  distribution  of  the  waters  of  a  stream  among 
all  the  parties  concerned  in  such  water,  without  any  r^rd 
whatever  to  the  date  of  location  or  appropriation,  then  we 
are  utterly  unable  to  comprehend  the  language  used  It 
provides  that  the  commissioners  shall  apportion  the  waters 
of  the  stream  in  a  just  and  equitable  manner  among  all  the 
parties  along  the  stream.  Suppose  one  man  had  appro- 
priated all  the  waters  of  a  stream,  and  twenty  other  men 
lower  down   had   and  owned  farms  through  which  the 
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stream  ran,  can  it  be  doubted  that  under  this  statute  the 
commissioners  would  have  been  compelled  to  apportion  the 
waters  of  the  stream  among  the  riparian  owners  equally } 
It  seems  to  me  the  question  does  not  admit  of  a  doubt. 

Then  the  doctrine  contended  for  is  not  established  by  the 
Territorial  statute  of  1865,  and  again,  does  the  law  of  con- 
gress of  July  26,  1866,  become  inoperative  t 

It  is  not  claimed  that  the  decision  of  any  court,  either  in 
this  Territory  or  Califomia,  has  pretended  to  establish  the 
doctrine  of  prior  appropriation  as  here  sought  to  be  applied 
to  agricultural  lands. 

Then  there  being  no  local  custom,  no  local  or  statute  law, 
and  no  decision  of  any  court  establishing  the  principle  con- 
tended for,  it  is  evident  enough  that  no  one  can  acquire  any 
vested  rights  under  and  by  virtue  of  the  act  of  congress  of 
July  26,  1866,  for  this  act  only  claims  to  authorize  and  per- 
mit what  is  already  established  by  the  local  customs,  laws 
and  decisions  of  courts. 

Then  how  are  the  rights  of  these  parties  to  be  settled  and 
determined  ?  The  act  of  the  legislature  of  January  11, 1866, 
having  been  declared  void  by  the  supreme  court  and  subse- 
quently repealed  by  the  legislature,  and  the  act  of  congress 
of  July  26, 1866,  not  applying  to  the  case  in  any  respect,  we 
are  necessarily  compelled  to  look  to  the  common  law  to 
settle  the  questions  at  issue.  The  common  law  is  in  force  in 
this  Territory,  when  not  in  conflict  with  the  statute  laws.  In 
the  Bannack  statute,  p.  866,  it  is  enacted : 

^^  That  the  common  law  of  England,  so  far  as  the  same  is 
applicable  and  of  a  general  nature  and  not  in  conflict  with 
the  special  enactments  of  this  Territory,  shall  be  the  law 
and  rule  of  decision,  and  shaU  be  considered  as  of  full  force 
until  repealed  by  legislative  authority." 

We  therefore  have  now  arrived  at  a  point  in  this  investi- 
gation where  we  are  authorized  and  required  to  go  into  an 
examination  of  the  rights  of  riparian  owners  as  at  conimon 
law,  and  also  to  the  applicability  of  that  law  to  the  wants, 
needs,  circumstances  and  conditions  surrounding  the  people 
of  this  mountain  and  mineral  region ;  and  it  would  not  be 


Digitized  by 


Google 


670  Thoep  v.  Peeed.  [Aug.  T^ 

unsafe  to  say,  that  the  common  law,  so  sacred  to  every 
lawyer  and  jurist,  and  formed  as  it  was  from  the  customs, 
usages,  habits  and  thoughts  of  a  people  of  a  different  climate 
from  our  own,  where  the  rains  caused  an  abundance  of 
moisture  for  farming  and  agricultural  purposes,  and  the 
annual  crops  were  produced  and  perfected  without  the  aid 
of  irrigation,  cannot  be  followed  in  its  strictness  and  its 
technicality  in  a  country  where  the  physical  conditions 
and  the  nature  of  the  climate  renders  it  impossible.  But 
if  we  can  discover  the  reason  of  the  law,  and  the  principles 
upon  which  it  was  founded,  and  the  natural  wants  and 
requirements  of  the  people  for  whose  prosperity  and  benefit 
the  law  was  instituted  and  established,  we  have  then  a 
foundation  from  whence,  by  analogy  and  deduction,  we  can 
apply  the  principles  we  have  found  to  other  peoples,  sur- 
rounded by  other  and  diflferent  circumstances,  wants  and 
conditions.  And  so  the  principles  and  the  reason  of  the 
common  law  adapts  itself  to  every  climate,  and  to  the  physi- 
cal conditions  of  every  country,  as  dictated  by  the  natural 
wants  of  the  people  in  whose  behalf  the  law  is  invoked. 

If  the  common  law  cannot  be  taken  as  authority  from 
whence  the  rights  of  these  parties  are  to  be  eliminated  and 
determined,  then  we  have  no  law  on  the  subject,  and  neither 
of  the  parties  here  have  any  definable  rights  in  the  premises. 
But  we  hold  that  the  common  law  is  applicable  to  the  case 
in  hand,  and  that  it  settles  and  determines  the  rights  of  the 
parties  to  this  litigation  justly  and  with  explicit  certainty- 
•  The  common  law  declares  that  a  stream  begins  at  its  source 
where  it  comes  to  the  surface,  and  the  owners  of  lands  adjoin- 
ing it  have  a  natural  right  to  the  use  of  the  water  from  its 
source  to  its  termination. 

We  maintain  this  as  the  established  uniform  doctrine  of 
the  common  law :  that  a  water-course  is  essentially  a  part 
of  the  freehold  through  which  it  passes,  and  the  authorities 
abundantly  uphold  this  position.  We  will  cite  a  few  of 
them : 

''  A  river  or  stream,  of  common  right,  belongs  to  the  pro- 
prietors of  the  land  between  which  it  runs,  to  each  that  part 
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nearest  the  land,  and  this  rule  is  mainly  derived  from  the 
fact  that  the  riparian  proprietor  is  the  owner  of  the  soil 
under  the  water,  and  by  the  general  law  of  property  becomes 
entitled  as  of  right  to  all  accessories.  And  therefore  it  is 
that  a  grant  of  land  conveys  to  the  grantee  not  only  the 
field  or  the  meadow,  but  all  growing  timber  or  water,  stand- 
ing or  being  thereupon,  and  thus  it  is  that  a  stream  of  water 
becomes  the  property  for  certain  uses  of  the  owner  of  the 
soil  over  which  it  passes.  It  has  therefore  been  held  that 
the  right  to  a  water-course  is  a  part  of  the  freehold  of  which 
no  man  can  be  disseized  but  by  due  process  of  law."  Ang. 
on  Water-Courses, 

"The  owners  of  water-courses  are  denominated  by  the 
ciYTiiaxiQ  riparian  proprietors^  and  the  use  of  this  term  is 
now  fully  introduced  into  the  common  law.  The  soil  of  the 
bed  of  the  stream,  and  consequently  the  water,  may  be,  and 
most  often  is,  divided  between  the  two  riparian  owners ;  that 
is,  the  land  on  one  side  may  be  owned  by  one  person  and 
on  the  opposite  side  by  another ;  when  such  is  the  case,  each 
proprietor  owns  to  the  middle  of  the  stream.  There  is  but 
one  difference  between  the  stream  running  through  a  man's 
land  and  one  which  runs  by  the  side  of  it ;  in  the  former 
case  he  owns  the  whole  and  in  the  latter  but  half."  Starr  v. 
Chielj  20  Wend.  149. 

"  If  the  propmetor  of  a  large  tract  of  land  through  which 
a  stream  of  water  flows  sells  parcels  thereof  above  and  below 
him,  each  grantee  would  take  his  parcel  with  full  right  to 
use  the  flowing  water  on  h,is  own  land,  subject  to  the  same  ' 
rights  as  proprietors  above  him."    Ang.  on  Water-Courses. 

"It  is  a  settled  principle  of  law,  that  owners  of  lands  on 
the  banks  of  fresh  water  rivers,  above  the  ebbing  and  flow- 
ing of  the  tide,  has  the  exclusive  right  of  fishing  as  well  as 
the  right  of  property  opposite  their  respective  lands,  ad 
fllum  medium  acquce.  And,  when  the  lands  on  each  side 
of  the  river  belonged  to  the  same  person,  he  had  the  exclu- 
sive right  of  fishing  in  the  whole  river,  so  far  as  his  land 
extended  along  the  same."    3  Kent,  411. 

Land,  says  Lord  Coke  (4  Co.),  in  legal  signification,  com- 
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prehendeth  any  ground,  soil  or  earth  whatsoever,  as  mead- 
ows, pastures,  woods,  moors,  waters,  marshes,  fruses  and 
heath.  Terra  est  nomen  generalissimum  et  cofraprehendit 
omnes  species  terrce. 

*'  The  only  mode  by  which  a  right  of  property  in  a  water- 
course above  tide  water  can  be  withheld  from  a  person  who 
receives  a  grant  of  the  land,  is  by  a  reservation  directly 
expressed  or  clearly  implied  to  such  effect.  If  the  intention 
of  the  grantor  is  not  to  convey  any  interest  in  the  water,  or 
any  portion  of  it,  he  can  exclude  it  by  the  insertion  in  the 
instrument  of  conveyance,  of  proper  words  for  the  purpose 
of  so  doing ;  but,  in  the  absence  of  such  words,  the  bed  and 
consequently  the  stream  itself  passes  by  the  conveyance." 
Ang.  on  Water-Courses. 

"The  uses  of  the  waters  of  private  streams  belong  to  the 
owners  of  the  land  over  which  they  flow.  They  are  as 
DQuch  individual  property  as  the  stones  scattered  over  the 
soil."    10  Ohio,  297. 

"  A  right  to  a  stream  of  water  is  as  sacred  as  a  right  to  the 
soil  over  which  it  flows.  It  is  a  part  of  the  freehold  of  which 
no  man  can  be  disseized  but  by  the  lawful  judgment  of  his 
peers  or  by  due  process  of  law."  Oardner  v.  Village  of 
Neu)hurg,  2  Johns.  Ch.  166. 

In  a  note  to  Ex  parte  Jennings^  6  Cow.  543,  it  is  held  : 
"The  general  distinction,  deemed  of  so  ftiuch  excellence 
and  importance  by  the  learned  judges,  and  which  at  this 
day  no  lawyer  will  hazard  his  reputation  by  controverting, 
is,  that  rivers  not  navigable,  that  is,  fresh  water  rivers  of 
what  kind  soever,  do  of  ^common  right  belong  to  the  owners 
of  the  soil  adjacent  to  the  extent  of  their  land  in  length  ; 
but  that  rivers  where  the  tide  ebbs  and  flows  belong,  of 
common  right,  to  the  State ;  that  this  ownership  of  the 
citizen  is  of  the  whole  river,  viz.  :  the  soil  and  the  water  of 
the  river." 

In  Wadsworth  v.  Tillotson^  15  Conn.  372,  speaking  of 
water-courses,  the  court  say:  "This  right  is  not  an  ease- 
ment or  appurtenance,  but  it  is  inseparaby  annexed  to  the 
soil,  and  is  parcel  of  the  land  itself." 
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^^  The  right  to  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  properi;yin  the  land."  Elliotts. Fitchr 
hurg  Railroad  Qo.^  10  Cush.  198. 

In  Johnson  v.  Jordan^  2  Mete.  239,  speaking  of  flowing 
water,  the  court  say :  "  It  is  inseparably  annexed  to  the 
soil  and  passes  with  it,  not  as  an  easement,  nor  as  an 
appnrtenance,  bat  as  parcel.  Use  does  not  create  it,  and 
disuse  cannot  destroy  or  suspend  it."  In  Pagey.  WiUiamSj 
2  Dev.  &  Bat  55,  the  court  say :  "  The  common  right  here 
spoken  of  is  not  that  existing  in  all  men  in  respect  to  things 
publici  juris^  but  that  common  to  the  proprietors  of  the 
land  on  the  stream.  And  as  between  them  the  use  to  which 
one  is  entitled  is  not  that  which  he  happens  to  get  before 
another,  but  it  is  that  which,  by  reason  of  his  ownership  of 
land  on  the  stream,  he  can  enjoy  on  his  own  land  and  as 
appurtenant  to  it."  In  Dams  v.  Fuller ^  12  Vt.  190,  the 
court  say :  "  The  owner  of  land  has  rights  to  the  use  of  a 
private  streapi  running  over  his  land  peculiar  to  himself  as 
owner  of  the  land,  not  derived  from  occupancy  or  appro- 
priation, and  not  common  to  the  whole  community.  It  is 
the  right  to  the  natural  flow  of  the  stream.  Of  this  right 
he  cannot  be  deprived  by  the  mere  use  or  appropriation  of 
another,  but  only  by  grant,  or  by  the  use  or  occupancy  of 
another  for  such  length  of  time  as  that  therefrom  a  grant 
may  be  presumed."  For  further  authorities  upon  this 
subject,  we  refer  to  the  case  of  VansicJcle  v.  Haines^  7 
Nev.  257. 

The  water  in  a  stream  thus  becoming  a  part  of  the  free- 
hold itself,  and  passing  with  the  freehold  as  incident  to  it, 
to  whom  does  this  water  belong  in  streams  upon  the  public 
domain,  before  the  government  has  parted  with  its  title  ?  It 
will  not  be  denied  that  it  belongs  to  the  government,  and 
that  when  it  conveys  a  title  to  the  land,  the  waters  flowing 
over  or  through  the  land  pass  with  the  grant,  and  the 
grantee  thereby  requires  all  the  rights  and  all  the  title  of 
the  government. 

The  right  to  the  waters  of  a  flowing  stream  thus  becom- 
ing a  part  of  the  freehold  and  passing  with  the  land,  to 
Vol.  L— 86. 
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what  uses  can  each  proprietor  put  the  water  as  it  flows 
through  his  land  ? 

By  the  general  law  applicable  to  running  streams,  every 
riparian  proprietor  has  a  right  to  what  may  be  called  the 
ordinary  use  of  water  Rowing  past  his  land ;  for  instance, 
to  the  reasonable  use  of  the  water  for  domestic  purposes 
and  for  his  cattle,  and  this  without  regard  to  the  eflfect 
which  such  use  may  have,  in  c^se  of  a  deficiency,  upon  pro- 
prietors lower  down  the  stream.  But,  further,  he  has  the 
right  to  use  it  for  any  purpose,  or  what  may  be  deemed  an 
extraordinary  use  of  it,  provided  he  does  not  thereby  inter- 
fere with  the  rights  of  other  proprietors  either  above  or 
below  him.  Subject  to  this  condition,  he  may  dam  up  the 
stream  for  the  purposes  of  a  mill,  or  divert  the  water  for 
other  purposes,  but  he  has  no  right  to  interrupt  the  regular 
flow  of  the  stream  if  he  thereby  interferes  with  the  lawful 
use  of  the  water  by  other  proprietors  and  inflicts  upon 
them  a  sensible  injury.  12  Moore's  P.  C.  156.  In  other 
words,  each  riparian  proprietor  has  the  right  to  use  the 
water  of  the  stream  to  quench  his  thirst,  for  culinary  pur- 
poses, and  for  the  use  of  his  cattle,  and  this,  although  such 
use  may  injure  the  proprietor  of  the  lower  estate,  and  he 
can  use  the  water  for  other  and  speculative  uses  if  he  does 
not  thereby  interfere  with  the  flow  of  the  stream,  or  dimin- 
ish its  quantity  or  quality. 

Thus  speaks  the  law  in  a  country  where  the  rains  suffi- 
ciently moisten  the  earth  to  produce  and  ripen  the  fruits 
thereof,  and  where  irrigation  for  the  purposes  of  agricul- 
ture is  unknown,  and  it  will  be  observed  with  what  zealous 
care  the  streams  and  water-courses  are  guarded  and  pro- 
tected, and  the  reason  for  this  care  is,  the  fact  that  the 
waters  of  a  flowing  stream,  as  it  enters  the  lands  of  the 
different  proprietors,  and  while  it  remains  thereon,  becomes 
a  part  of  the  freehold,  and  as  it  is  supposed  to  be  used  to 
support  and  sustain  life,  and  derives  its  value  from  this 
important  use,  the  law  declares  that  it  must  enter  the  lands 
of  each  proprietor,  through  which  the  stream  passes,  uridi- 
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minished  in  quantity,  and  so  pure  and  unpolluted  as  to  be 
fit  for  the  primal  use  and  purpose. 

Now,  it  must  be  kept  steadily  in  mind  that  the  common 
law  upon  this  subject  is  the  law  of  this  Territory,  so  far  as 
the  same  is  applicable  to  our  peculiar  situation  and  circum- 
stances. And  following  the  reasons  and  the  analogies  of 
the  common  law,  we  ask  to  what  uses  may  the  waters  of  a 
stream  be  applied  by  the  riparian  proprietors  thereof,  who 
are  engaged  in  the  pursuits  of  agriculture  and  farming,  in  a 
dry  and  arid  country,  where  the  scarce  rains  do  not  suffi- 
ciently moisten  the  earth,  and  irrigation  is  necessary  to  the 
successful  production  of  crops  1  We  must  remember  that 
water,  by  the  general  law,  can  be  used  to  sustain  life  and 
for  domestic  uses  by  each  owner  of  the  land  through  whose 
land  the  stream  passes ;  that  is  to  say,  it  can  be  applied  to 
the  uses  which  are  absolutely  necessary  for  the  well-being 
and  civilization  of  society.  And  we  say  that,  in  the  country 
we  have  described,  with  such  necessities  and  conditions, 
and  in  the  agricultural  districts  thereof,  this  proposition 
can  be  successfully  maintained :  that  water  for  the  purposes 
of  irrigation  naturally  belongs  to  each  riparian  proprietor 
in  certain  quantities,  as  water  for  culinary  purposes  belongs 
to  such  proprietor  at  common  law.  Evidently  the  propor- 
tions: and  the  quantity  of  water  that  can  be  thus  used 
should  be  clearly  and  absolutely  defined  by  appropriate 
legislation  or  by  common  consent,  which  would  soon  grow 
into  a  custom  having  the  force  and  effect  of  law.  Unless 
the  common  law  can  be  thus  modified  and  extended  (if  such 
use  of  water  is  a  modification  of  that  law),  irrigation  for 
agricultural  purposes  would  be  absolutely  prohibited,  for 
the  common  law  is  the  only  law  in  force  here  upon  the 
subject,  and  no  modification  of  the  common  law  is  required 
in  order  to  authorize  the  use  of  water  in  a  flowing  stream 
by  the  riparian  owners  thereof  for  the  purposes  of  irrigation. 

Water  for  the  purposes  of  irrigation  in  this  country  is 
equally  necessary  as  water  to  sustain  life.  They  are  terms 
implying  the  same  thing.  The  resources  of  the  country 
cannot  be  developed,  and  our  valleys  cannot  be  reclaimed 
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and  become  inhabited,  unless  the  waters  of  the  streams  can 
be  used  in  an  equitable  manner,  to  cause  the  earth  to  bring 
forth  its  fruits. 

So,  then,  we  say  that  water  for  irrigation  in  this  country 
as  naturally  belongs  to  the  lands  through  which  the  stream 
passes,  in  certain  proportions  as  in  other  countries  it  belongs 
to  the  land  to  supply  the  necessities  of  life.  Irrigation  in 
this  country  is  what  rain  is  to  other  countries,  and  a  mon- 
opoly of  one  would  be  equally  as  appropriate  as  that  of  the 
other,  and  equally  sustained  by  any  principle  of  justice 
and  equity.  As  in  other  countries,  the  rains  come  to  the 
prior  and  to  the  subsequent  locators  of  lands  upon  a  stream 
in  equal  proportions,  so  in  this  arid  country  should  the 
waters  of  any  given  stream  be  divided  equally  among  the 
farmers  for  the  purposes  of  irrigation. 

The  law  in  aid  of  justice  and  equity  must  conform  to  the 
peculiar  and  unusual  conditions  surrounding  each  country 
where  it  is  administered,  and  the  farming  interests  of  this 
Territory  can  only  be  crowned  with  success  when  a  fair  and 
equitable  distribution  of  our  scarce  waters  is  accomplished. 

Let  us  examine  the  doctrine  in  an  agricultural  com- 
munity, as  the  same  is  applied  to  mining  districts,  that  the 
first  appropriators  of  the  waters  of  a  stream  acquire  an 
absolute  property  therein  as  against  every  one,  and  that 
they  can  hold  the  same  as  against  all  subsequent  appro- 
priators thereof,  and  as  against  the  government  when  it 
comes  to  sell  its  lands  lower  down  the  stream. 

In  the  first  place,  this  doctrine  leads  to  a  monopoly  of 
water,  which,  in  the  language  of  one  of  the  witnesses  in  tliis 
case,  *4s  more  precious  than  gold;"  An  illustration  may 
be  useful.  Suppose  that  ten  men  own  each  a  farm  of  one 
hundred  and  sixty  acres,  upon  the  banks  of  a  stream,  whose 
volume  is  three  thousand  two  hundred  inches  of  water,  and 
with  ditches  appropriate  the  waters  of  such  stream.  If  two 
inches  of  water  is  necessary  for  the  successful  irrigation  of 
one  acre  of  land  for  the  season  or  three  hundred  and  twenty 
inches  for  one  hundred  and  sixty  acres,  each  man  would 
be  entitled  to  three  hundred  and  twenty  inches,  or  ten  men 
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to  three  thousand  two  hundred  inches.  And  if  each  of 
these  men,  year  after  year,  should  not  wish  to  cultivate  but 
sixty  acres  of  their  land,  or  six  hundred  acres  altogether, 
yet  they  would  hold  the  two  thousand  inches  of  water  they 
did  not  use ;  and  if  subsequent  locators  above  them  on  the 
stream  should  at|;empt  to  appropriate  any  of  the  waters 
thereof,  an  injunction  would  restrain  them  from  so  doing, 
and  thus  one  thousand  acres  of  land  would  be  lost  to 
cultivation. 

The  prior  appropriator,  by  virtue  of  this  doctrine,  can 
hold  sufficient  water  to  irrigate  the  'land  he  locates,  and 
if  he  takes  up  one  hundred  and  sixty  acres  of  land,  he  can 
also  appropriate  sufficient  water  to  irrigate  the  same,  and 
yet  he  may  not  in  fact,  and  may  never  intend  to  cultivate 
more  than  one-third  of  his  land.  Can  the  subsequent  appro- 
priator of  water,  or  the  subsequent  locator  of  land  along  the 
banks  of  a  stream,  be  deprived  of  the  use  of  water  in  this 
manner,  and  especially  in  a  country  like  this,  where  every 
drop  of  water  should  be  made  available  for  the  purposes  of 
agriculture  and  farming  ? 

Is  it  not  the  true  policy  of  this  Territory  to  erect  such  a 
system  of  laws  here  as  shall  distribute  our  short  supply 
of  water  to  the  best  advantage  to  all  our  people  ?  The 
common  law  applied  to  this  country  is  ample  and  sufficient 
to  secure  this  much  desired  end. 

An  examination  of  this  doctrine  of  prior  appropriation, 
and  the  rights  thereby  supposed  to  accrue,  as  it  affects  the 
interests  of  the  general  government,  may  not  be  out  of  place. 
The  United  States  is  the  original  proprietor  of  the  soil, 
and  as  such  has  the  right  to  make  a  final  distribution 
thereof.  This  is  a  sovereign  prerogative  inherent  in  every 
government.  The  proceeds  of  the  sale  of  the  public  lands 
is  a  fruitful  source  of  revenue  to  the  government,  not  only 
as  to  the  amount  received,  but  in  a  much  larger  sense ;  in 
extending  the  area  of  our  civilization  and  opening  up  to 
our  ever-increasing  population  cheap  lands  for  cultivation 
and  improvement.  Now,  if  the  doctrine  of  prior  appropria- 
tion is  to  prevail,  this  consequence  must  inevitably  result : 
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A  few  men  will  locate  their  farms  near  the  mouth  of  a 
stream  and  appropriate  the  waters  thereof,  and  any  subse- 
quent locators  up  the  stream  would  be  guilty  of  a  trespass 
if  they  undertook  to  use  any  of  the  waters  thereof,  and  an 
action  could  be  prosecuted  and  maintained  against  them. 
The  result  is,  that  thousands  of  acres  in  our  valleys  must 
remain  barren  deserts,  while,  with  an  equal  and  just  distri- 
bution of  water,  all  might  be  cultivated.  Thus  the  prior 
appropriator  renders  vast  tracts  of  land  utterly  worthless, 
and  th^ir  sale  is  lost  to  the  government  and  their  cultivation 
to  the  people.  Such  ti  doctrine  is  against  public  policy  and 
cripples  the  life  of  the  industries  of  the  Territory. 

The  doctrine  of  prior  appropriation  goes  to  the  extent  of 
declaring  that  he  who  first  appropriates  the  waters  of  a 
stream  upon  the  government  lands  thereby  acquires  an  abso- 
lute property  therein,  as  against  all  the  world,  which  prop- 
erty is  capable  of  being  bought  and  sold,  mortgaged,  devised, 
inherited  and  transmitted,  from  generation  to  generation, 
like  other  property.  We  maintain  just  the  contrary,  and 
say  that  the  title  to  water  thus  appropriated  still  remains  in 
the  government  notwithstanding  such  appropriation;  and 
that  the  government,  when  it  conveys  its  title  to  a  purchaser, 
conveys  a  title  to  the  land,  and  a  title  to  the  stream  of  water 
passing  through  it,  as  incident  thereto,  and  as  a  part  and 
parcel  of  the  freehold,  and  that  no  appropriation  in  any 
manner  aflTects  the  ability  of  the  government  to  convey  its  title. 

Let  us  suppose  that  A,  by  means  of  a  ditoh,  appropriates 
the  waters  of  a  stream,  and  that  he  is  the  first  appropriator 
thereof.  It  will  not  be  denied  that  the  government  was 
once  the  owner  of  this  water,  and  that  it  still  owns  the  same 
will  not  be  denied,  unless  by  reason  of  some  grant  or  license 
it  has  parted  with  its  title ;  but  no  such  conveyance  is 
claimed,  and  the  whole  claim  is,  that  the  locator  takes  up, 
appropriates  and  converts  to  his  own  use  the  waters  of  the 
stream,  which  water  is  confessedly  the  property  of  the  gov- 
ernment, while  yet  the  government  is  absolutely  passive  in 
the  matter ;  the  meaning  of  which  is,  that  the  appropriator 
simply  converts  to  his  own  use  and  benefit  the  property  of 
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the  goyemment.  Such  conversion  does  not  change  the  title 
to  the  property  and  it  still  remains  in  the  government.  The 
government  being  thus  the  owner  of  the  water  as  well  as 
the  soil  through  which  it  flows  and  passes,  and  having  the 
right  to  sell  and  dispose  of  the  same,  absolutely  and  without 
condition,  when  it  comes  to  sell  to  a  subsequent  locator 
upon  the  supposed  stream,  what  interest  does  the  purchaser 
thereby  acquire?  What  rights  does  the  grantee  thereby 
succeed  to  ?  Does  he  obtain  by  his  purchase  the  bare  soil 
and  no  title  or  interest  in  the  water  flowing  through  it  ?  It 
must  not  be  forgotten  that  the  stream  of  water  is  an  incident 
to  the  land,  and  is  a  part  and  parcel  of  it,  and  we  say  a 
purchaser  under  such  circumstances  from  the  government 
takes  all  the  title  of  the  government.  The  purchaser  suc- 
ceeds to  all  the  rights  of  the  grantor.  If  so,  an  inquiry 
into  the  rights  and  the  title  of  the  government  in  the  premises 
is  in  point.  That  the  government  is  the  absolute  owner  of 
all  the  public  lands  to  which  the  Indian  title  has  been  extin- 
guished is  a  proposition  so  clear  and  certain  that  a  refer- 
ence to  authorities  seems  to  be  unnecessary.  That  it  can 
sell  and  dispose  of  such  lands,  and  thereby  convey  a  per- 
fect title,  and  that  it  can  protect  and  defend  such  property 
against  any  and  aU  trespasses  and  wrongful  acts,  is  equally 
certain  and  beyond  question. 

In  the  case  of  Vansickle  v.  Haines^  before  referred  to,  the 
court  say :  ''  It  is  a  proposition  universally  admitted  that 
the  United  States  is  the  unqualified  proprietor  of  all  public 
lands  to  which  the  Indian  title  has  been  extinguished.  Cer- 
tainly there  is  none  other  who  has  any  right  to  or  claim 
upon  it  which  in  any  way  qualifies  the  right  of  the  federal 
government.  Although  it  has  sometimes  been  suggested 
that  the  unoccupied  lands  belonged  to  the  several  States 
in  which  they  may  be  located,  the  suggestion  has  never 
received  the  serious  sanction  of  statesmen  ot  the  courts  of 
the  country.  On  the  contrary,  it  is  the  universal  language 
of  the  judges  that  the  unqualified  right  of  property  is  in 
the  United  States.  *  The  English  doctrine  in  relation  to  real 
estate  is  that  there  can  be  no  adverse  possession  against  the 
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crown,  nor  against  its  grantee  nntil  there  be  a  new  entry 
after  the  grant.  An  entry  on  land  belonging  to  the  crown 
is  held  not  to  be  a  disseizin,  but  a  mere  intrusion  on  the 
king's  possession.  His  possession  is  not  thereby  divested, 
but  in  legal  contemplatipn  still  continues.  The  king,  not 
being  disseized  by  the  entry,  his  conveyance  of  the  freehold 
is  good  and  his  grantee  is  seized  by  virtue  of  it  The 
grantee  succeeds  to  the  rights  of  the  crown,  and  cannot  be 
disseized  without  another  entry  after  the  conveyance.  The 
individual  making  the  original  entry  acquires  no  new  right 
by  the  conveyance,  but  only  continues  his  old  interest,  and 
remains  an  intruder  still,  liable  to  be  sued  in  trespass.' 
Bacon's  Abr.  331. 

'  There  can  be  no  doubt  but  that  the  same  principles  are 
applicable  to  the  government  of  the  United  States.  It  pos- 
sesses the  same  right  of  sovereignty  and  prerogative  in 
respect  to  the  public  lands.  By  the  right  of  eminent  do- 
main it  is  the  absolute  and  exclusive  owner  of  all  the  pub- 
lic lands  which  it  has  not  alienated  or  appropriated.  It  is 
seized  of  them  to  as  full  an  extent  as  the  British  govern- 
ment can  be  of  its  domain. '  It  cannot  be  disseized ;  no 
adverse  possession  is  created  by  an  entry  on  its  lands.  Pos- 
session thus  acquired  can  never  ripen  into  a  right  nor 
authorize  any  defense  against  the  government.  The  gov- 
ernment may  treat  the  person  thus  in  possession  as  an  intru- 
der and  sue  him  in  trespass.  On  the  sale  of  lands  by  the 
United  States  the  patent  transfers  to  the  purchaser  the  entire 
legal  estate,  and  seizin  to  as  full  an  extent  as  the  government 
held  them.'    2  Gilm.  661. 

'  It  cannot  be  denied  that  all  the  lands  in  the  Territories 
not  appropriated  by  competent  authority  before  they  were 
acquired,  are  in  the  first  instance  the  exclusive  property  of 
the  United  States,  to  be  disposed  of  to  such  persons,  at  such 
times,  in  such*  modes,  as  the  government  may  deem  most 
advantageous  to  the  public,  or  in  other  respects  may  deem 
most  politic'    Irvine  v.  Marshall^  20  How.  561." 

The  government  thus  being  the  owner  of  the  absolute 
title  to  the  public  domain,  it  can  protect  the  same  against 
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any  trespass  thereon.  Jourdan  v.  Barratt^  4  How.  185.  "  In 
this  country  the  lands  of  the  United  States  lying  within  the 
States  are  held  and  subject  to  be  sold  (under  the  authority 
of  congress),  as  lands  may  be  held  and  sold  by  individual 
owners,  or  by  ordinary  corporations,  and  similar  remedies 
may  be  employed  by  the  United  States,  as  owners,  that  are 
applicable  in  cases  of  others."  BagTieU  v.  Broderick^  13  Pet 
450.  So  the  government  may  lease  any  portion  of  the  pub- 
lic domain.  United  Staies  v.  QrcMot^  14  Pet.  528.  And. 
the  government  is  entitled  to  the  same  remedies,  to  protect 
such  lands,  as  individuals  have  to  protect  their  lands. 
United  States  v.  Oear^  3  How.  20  ;  Ootton  v.  United  Staies^ 
11  id.  231. 

Then  we  are  safe  in  saying  that  the  government  of  the 
United  States  has  an  absolute  property  in  the  soil  of  the 
public  domain,  and  in  the  waters  flowing  over  or  upon  the 
same,  and  has  a  right  to  sell  both,  and  the  water  flowing 
over,  upon,  or  through  such  lands  passes  with  the  land,  as 
incident  thereto,  and  as  a  part  and  parcel  thereof,  and  a  pur- 
chaser takes  the  whole  of  the  grantee's  title,  both  as  to  the 
land  and  as  to  the  water  thereon. 

In  the  case  before  us,  both  plaintiffs  and  defendants  have 
acquired  titles  to  their  lands  from  the  government,  and  when 
the  title  passed  from  the  government  to  riparian  owners, 
the  rights  acquired  by  prior  appopriation,  as  applied  to 
government  lands  while  the  title  is  yet  in  the  government 
and  the  occupiers  are  mere  tenants  at  will,  is  not  applicable 
and  falls  to  the  ground.  Conceding  the  fact,  that  the 
government  retains  the  right  to  the  final  disposition  of  the 
soil  and  the  waters  flowing  over  the  same,  and  this  result 
must  inevitably  foUow,  and  each  purchaser  from  the  govern- 
ment, of  lands  along  a  stream,  acquires  all  the  title  of  the 
grantor,  and  this  title  carries  with  it  property  in  the  soil 
and  waters  naturally  flowing  over  the  same.  If  this  is  not 
the  case  the  prior  appropriator  takes  title  to  the  water  as 
against  the  government. 

We  therefore  conclude  that  the  doctrine,  that  he  who 
first  appropriates  the  waters  of  a  stream  can  hold  the  same 
Vol.  I.— 88. 
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as  against  subsequent  riparian  owners,  for  the  purposes  of 
irrigation  and  agriculture,  is  inapplicable  to  lands  situate 
along  the  banks  of  a  stream  where  title  to  such  lands  has 
passed  from  the  government  to  riparian  owners,  for  the  very- 
act  of  transferring  the  title  carries  with  it  the  freehold,  and 
this  includes  a  title  to  the  water  that  flows  over  or  along 
the  boundary  of  the  lands  thus  transferred ;  and  the  act  of 
congress  of  July  26,  1866,  is  not  at  all  in  conflict  with  this 
view  of  the  case.  That  act  is  applicable  to  rights  acquired 
while  the  title  yet  remains  in  the  government,  and  the  occu- 
piers are  mere  tenants  at  will ;  and  then  the  doctrine  of  prior 
appropriation  is  only  applied  when  the  same  is  established 
and  sustained  by  the  local  customs,  laws  and  decisions 
of  the  courts,  and  we  believe  we  have  conclusively  shown 
that  there  are  no  such  local  customs,  laws  and  decisions  in 
force  in  this  Territory. 

And  it  is  safe  to  say  that  the  territorial  legislature  has 
no  power  or  authority  to  enact  a  law  establishing  the  prin- 
ciple contended  for  by  appellants.  The  organic  act,  section 
6,  in  defining  the  powers  of  the  territorial  legislature,  de- 
clares that  "no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil,"  and,  therefore,  any  law  of 
the  legislature  that  in  any  manner  depreciates  the  value  or 
worth  of  the  soil,  and  the  property  of  the  United  States 
therein,  is  such  an  interference  with  its  disposal  as  would 
render  any  such  law  nugatory  and  void.  And  if  the  doc- 
trine of  prior  appropriation,  and  the  supposed  rights  inci- 
dent thereto,  as  it  manifestly  does,  causes  the  lands  of  the 
government  to  become  utterly  worthless,  making  it  impos- 
sible to  dispose  of  the  same,  where  before  the  application 
of  such  doctrine  or  the  accruing  of  such  supposed  rights 
said  lands  were  valuable,  such  legislation  would  be  in  con- 
flict with  the  rights  of  the  United  States,  and  a  palpable 
violation  of  the  organic  act,  and  therefore  void. 

If  this  decision  necessitates  the  adoption  of  the  common 
law  respecting  running  water,  and  the  manner  in  which  the 
same  may  be  used  and  the  rights  incident  thereto,  we  can 
see  no  objection  to  it  on  that  account.    It  may  operate  iin- 
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justly  in  certain  i)eculiar  cases,  but  as  a  general  rule  it 
will  secure  justice  and  equity.  Whenever  any  old  and  long- 
established  rule  or  principle  of  law  is  to  be  modified  or 
changed,  it  should  be  done  with  the  greatest  care  and  pru- 
dence, for  such  rule  or  principle  generally  speaks  the  wis- 
dom of  long  experience,  much  thought  and  much  learning, 
and  should  not  be  inconsiderately  trifled  with.  We  believe 
our  Territory  should  not  form  an  exception  to  the  just  opera- 
tion of  the  rules  and  principles  that  govern  and  control  the 
rights  and  remedies  incident  to  running  water.  We  have 
aiTived  at  this  conclusion  after  much  thought  and  study, 
having  in  view  solely  the  interests  of  our  people  and  the 
prosperity  of  the  Territory. 

In  this  connection,  we  desire  to  call  attention  to  a  late  de- 
cision of  the  supreme  court  of  the  State  of  Nevada,  as  to 
the  application  of  the  common'  law  to  the  waters  of  that 
State,  and  it  is  believed  that  this  decision,  and  the  princi- 
ples and  reasons  thereof,  are  peculiarly  applicable  to  this 
Territory.  We  refer  to  the  case  of  Vansickle  v.  Haines^ 
before  cited.  In  that  case  the  court  say,  in  speaking  of  the 
applicability  of  the  common  law  to  running  streams  in  the 
irrigating  regions  of  that  State :  "  It  (the  common  law)  is  a 
rule  which  gives  the  greatest  right  to  the  greatest  number, 
authorizing  each  to  make  a  reasonable  use  of  it  (the  water), 
providing  he  does  no  injury  to  the  others  equally  entitled 
to  it  with  himself ;  whilst  the  rule  of  prior  appropriation 
here  advocated  wpuld  authorize  the  first  person  who  might  / 
choose  to  make  use  of  or  divert  a  stream  to  use  or  even  to 
waste  the  whole,  to  the  utter  ruin  of  others  who  might  wish 
it.  The  common  law  does  not,  as  seems  to  be  claimed,  de- 
prive all  of  the  right  to  use,  but,  on  the  contrary,  allows 
all  riparian  proprietors  to  use  it  in  any  manner  not  incom- 
patible with  the  rights  of  others.  When  it  is  said  that  a 
proprietor  has  the  right  to  have  a  stream  continue  through 
his  land,  it  is  not  intended  to  be  said  that  he  has  the  right 
to  all  the  water,  for  that  would  render  the  stream,  which 
belongs  to  all  the  proprietors,  of  no  use  to  any.  What  is 
meant  is,  that  no  one  can  absolutely  divert  the  whole 
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stream,  but  must  use  it  in  such  manner  as  not  to  injure 
those  below  him.  As  the  right  is  equal  in  each  owner  of 
the  land,  because,  naturally,  each  owner  can  equally  enjoy 
it,  so  one  must  exercise  that  right  in  himself  without  dis- 
turbing any  other  above  or  below  in  his  natural  advantages." 

The  opinion  rendered  in  the  case  at  bar  seems  to  be  based 
upon  the  proposition,  that  water  for  the  purposes  of  irriga- 
tion could  not  be  taken  from  a  stream,  under  the  rules  and 
regulations  of  the  common  law.  We  believe  this  is  a  mis- 
taken notion.  In  the  case  of  Elliott  v.  The  FUclibuTg 
Railroad  Gompany^  10  Cush.  193,  Chief  Justice  Shaw 
says :  "  The  right  of  flowing  water  is  now  well  settled  to  be  a 
right  incident  to  property  in  law ;  it  is  a  right  publiciJuriSy 
of  such  character,  that  whilst  it  is  common  and  equal  to  all 
through  whose  land  it  runs,  and  no  one  can  obstruct  or 
divert  it,  yet,  as  one  of  the  beneficial  gifts  of  Providence, 
each  proprietor  has  a  right  to  a  just  and  reasonable  use  of  it 
as  it  passes  through  his  land,  and  so  long  as  it  is  not  wholly 
obstructed  or  diverted,  or  no  larger  appropriation  of  the 
water  running  through  it  is  made  than  a  just  and  reason- 
able use,  it  cannot  be  said  to  be  wrongful  or  injurious  to  a 
proprietor  lower  down.  What  is  such  just  and  reasonable 
use  may  often  be  a  difficult  question,  depending  on  various 
circumstances.  *  *  *  It  has  sometimes  been  made  a 
question  whether  a  riparian  proprietor  can  divert  water 
from  a  running  stream  for  purposes  of  irrigation.  *  * 
That  a  portion  of  the  water  of  a  stream  may  be  used  for 
the  purposes  of  irrigating  land,  we  think,  is  weU  established 
as  one  of  the  rights  of  the  proprietors  of  the  soil  along  or 
through  which  it  passes.  Yet  a  proprietor  cannot,  under 
color  of  that  right,  or  for  the  actual  purpose  of  irrigating 
his  own  land,  wholly  obstruct  or  divert  the  water-course,  or 
take  such  an  unreasonable  quantity  of  water,  or  make  such 
an  unreasonable  use  of  it,  as  to  deprive  other  proprietors 
of  the  substantial  benefits  which  they  might  derive  from  it 
if  not  diverted  or  used  unreasonably." 

The  foregoing  principles  are  declared  in  many  decisions, 
and  we  are  therefore  led  to  believe  that  at  common  law, 
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water  for  the  purposes  of  irrigation,  Under  the  forgoing 
restrictions  and  limitations,  can  be  taken  from  a  stream  and 
used  to  irrigate  the  lands  through  which  such  stream  passes. 

The  decisions  in  California,  which  are  relied  upon  to 
establish  the  doctrine  of  prior  appropriation,  are  entirely 
inapplicable  to  this  case,  for  those  decisions  were  made  in 
cases  where  the  government  yet  owned  the  title  to  the  land, 
and  this  fact  was  the  controllhig  feature  in  the  cases.  In  the 
case  of  Irwin  v.  Phillips.the  court  says :  "  It  is  insisted  by 
the  appellants  that  in  this  case  the  common-law  doctrine 
must  be  invoked  which  prescribes  that  a  water-course  must 
be  allowed  to  flow  in  its  natural  channel.  But  upon  an  ex- 
amination of  the  authorities  which  support  that  doctrine,  it 
will  be  found  to  rest  upon  the  fact  of  the  individual  rights 
of  landed  proprietors  upon  the  stream,  the  principle  being, 
both  at  the  civil  and  common  law,  that  the  owner  of  lands  on 
the  banks  of  a  stream  owns  to  the  middle  of  the  stream, 
and  has  the  right  by  virtue  of  his  ownership  to  use  the 
water  in  its  pure  and  natural  condition.  In  this  case,  the 
lands  are  the  property  either  of  the  State  or  of  the  United 
States,  and  it  is  not  necessary  to  decide  to  which  they  belong 
for  the  purposes  of  this  case,"  and  the  court  shows  that 
because  the  parties  were  not  the  cyumers  of  the  soil  the  com- 
mon-law rule  did  not  apply.  In  the  case  of  OrandaZl  v. 
WoodSy  8  Cal.  141,  Justice  Murray  says:  "Having  thus 
stated  the  fundamental  principles  upon  which  this  right  is 
founded,  it  Is  evident  that  the  only  difficulty  in  the  case 
arises :  first,  from  the  fact  that  the  defendant  is  not  the 
owner  of  the  fee  of  the  land,  but  that  title  to  it  is  in  the 
government  of  the  United  States."  And  the  whole  decision 
turned  upon  the  fact  that  the  title  stiU  remained  in  the 
government. 

In  the  case  at  bar,  the  government  has  parted  with  its 
title,  and  the  plaintiffs  and  defendants  are  the  owners  in 
fee  of  their  respective  parcels  of  land,  and  this  fact  con- 
trols the  case  and  brings  it  within  the  common-law  rule,  as 
to  the  rights  of  the  owners  of  lands  along  the  banks  of  a 
stream. 
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The  appellants  in  their  argument  invite  us  to  look  at 
the  consequences  to  the  public  and  to  the  Territory  at  large, 
if  the  strange  decision  of  the  court  below  is  affirmed.  We 
do  not  admire  the  practice  of  going  outside  the  case  to  find 
arguments  in  support  of  a  desired  decision,  and  such  argu- 
ments can  have  no  weight  here,  for  every  citizen  is  entitled 
to  his  rights,  as  the  law  defines  them,  no  matter  what  the 
consequences  may  be ;  and  in  such  a  case  as  this,  and  in  no 
other  case,  can  a  citizen  or  a  class  of  citizens  be  robbed  of 
his  or  their  rights,  or  of  their  property,  in  order  to  secure 
to  the  Territory  an  imaginary  prosperity.  But  since  this 
invitation  has  been  given,  and  we  are  asked  to  go  outside 
the  case  and  look  at  the  consequences  of  our  decision,  we 
will  for  one  moment  do  so.  . 

It  is  well  known  to  any  individual  who  has  resided  in  this 
Territory  for  one  season,  that  there  is  not  sufficient  available 
water  in  the  Territory  for  the  purposes  of  irrigation,  and  if 
the  doctrine  of  prior  appropriation,  as  contended  for  by 
appellants,  is  to  prevail,  long  before  one-tenth  part  of  the 
tillable  land  in  the  Territory  is  subjected  to  cultivation  the 
entire  available  water  of  the  country  will  have  been  monop- 
olized and  owned  by  a  few  individuals,  thereby  defeating 
any  advance  in  the  agricultural  prosperity  of  the  country, 
and  thereby  directly  repelling  immigration  thither.  Even 
now,  with  a  very  sparse  population,  the  contentions  over 
water  for  the  purpose's  of  irrigation,  and  a  monopoly  thereof, 
furnish  a  fruitful  source  of  litigation.  And,  in  the  future, 
when  the  scant  supply  of  water  shall  have  been  all*  appro- 
priated and  owned  by  a  few  individuals,  and  our  valleys 
shall  have  been  drained  of  all  their  waters  for  the  benefit  of 
a  few  men,  what  is  to  become  of  the  school  lands  of  the  Ter- 
ritory ?  By  the  munificent  donation  of  the  general  govern- 
ment, sections  16  and  36  in  every  township  in  the  Territory, 
making  thousands  upon  thousands  of  acres  in  the  aggregate^ 
are  reserved  and  set  apart  for  school  purposes.  Here  is  laid 
the  foundation  for  a  fund  that  will  be  ample  and  sufficient 
for  all  time  to  come,  to  insure  to  every  child  of  our  Terri- 
tory or  State  a  thorough  education.     But  if  the  school  lands 
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can  be  drained  of  every  drop  of  water,  and  if  the  water  that 
naturally  flows  through  or  upon  such  lands  can  become 
the  private  property  of  the  individual  who  happens  to 
locate  above  or  below  these  school  sections,  as  the  doctrine 
of  prior  appropriation  would  clearly  authorize  and  permit, 
then  the  school  lands  of  Montana  would  become  of  no  value 
whatever.  In  such  case  they  are  not  now,  and  never  will 
be,  worth  one  mill  per  acre.  The  doctrine  of  prior  appro- 
priation contended  for  makes  our  school  lands  a  desert, 
and  this  magnificent  donation  to  our  children,  and  to  all 
their  posterity,  is  an  inheritance  of  sand  and  sage  brush  — 
a  barren,  worthless  desert. 

What  becomes  of  the  railroad  land  grant  through  this 
Territory  ?  Common  fairness  would  dictate  that  we  should 
not,  by  our  courts  or  by  the  legislature,  indirectly  defeat 
vested  rights.  And  if  there  is  one  thing  more  than  another 
that  we  need  to  develop  the  untold  resources  of  this  country, 
it  is  a  railroad.  But  if  we  destroy  the  land  grant  already 
given  for  the  purposes  of  a  road,  or  do  what  is  equivalent 
thereto,  make  it  worthless,  can  we  hope  that  a  railroad  will 
be  built  ?  We  might  just  as  well  repeal  the  law,  giving  any 
railroad  in  this  Territory  land,  as  to  take  the  waters  from 
such  lands  ?  The  effect  would  be  precisely  the  same  as  in 
either  case,  and  either  would  forever  cripple  the  prosperity 
of  the  Territory. 

What  says  the  government  of  the  United  States  to  the 
doctrine  that  renders  the  public  domain  of  Montana  utterly 
of  no  value?  The  doctrine  of  prior  appropriation  robs  the 
general  government  of  its  property,  by  making  the  govern- 
ment lands  of  no  value.  And  all  these  consequences,  so 
disastrous  in  any  view,  are  to  be  visited  upon  Montana, 
that  a  few  individuals  may  have  what  does  not  now,  and 
never  did,  belong  to  them. 

Judgment  affirmed. 
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Taylor  et  al.,  appellants,  v.  Holteb  et  al.,  respondents- 

DXKD — deacription  of  property —fork  of  gulch — parol  evidence.  Parol  evidenoe 
is  not  admissible  to  show  that  the  grantors  in  a  deed,  in  which  the  property 
is  described  as  "all  the  water  of  the  right-hand  fork  of  Oro  Fino  gulch,*' 
intended  to  convej  the  water  of  the  left-hand  fork  of  the  same  gulch. 

Case  aftirmsd.  The  case  of  Donnell  v.  Hvmphreya^  antCj  614,  holding  that 
parol  evidence  may  be  offered  to  locate  the  deed  upon  land  conveyed, 
affirmed. 

Deed  —  breach  of  wa/rranty — measure  of  dcunages.  The  measure  of  damages 
against  grantors,  who  have  warranted  the  title  and  agreed  to  defend  the 
same  in  the  deed,  is  the  value  of  the  property  at  the  time  the  conveyance 
is  made  and  interest  thereon,  and  the  necessary  costs,  expenses  and  reason- 
able counsel  fees  incurred  in  defending  the  title. 

DXKD — considercktion — davMgea — gold  dugt — doUars .  In  an  action  to  recover 
damages  for  the  breach  of  warrant  in  a  deed,  the  consideration  of  which 
is  *'  two  thousand  dollars  in  clean  gulch  gold  dust,"  only  12,000  in  currency 
can  be  collected  as  damages  for  the  value  of  the  consideration. 

Deed  -*  interpretation  —  conMeraiion — ioords  of  bargain  and  sale .  The  words 
** remised,  released  and  quit-claimed"  in  a  deed,  in  which  the  con- 
sideration is  the  full  value  of  the  property,  and  the  grantors  have  wax - 
ranted  the  title,  are  words  of  bargain  and  sale,  which  convey  the  property 
described. 

Trustee — liability  for  personal  toarranty  of  tiUe,  The  grantors  of  a  warranty 
deed,  who  held  the  title  as  trustees  for  a  third  party,  to  whom  the  con- 
sideration was  paid,  are  liable  on  their  personal  covenants  in  the  deed. 

"DvEO—cKknouiledgment.  A  deed  which  is  not  acknowledged  or  recorded  is 
good  between  the  parties. 

Appealfrom  the  Third  District,  Lewis  and  Clarke  Cownty. 

The  court,  Wade,  J.,  granted  a  nonsuit  in  this  case.  The 
facts  are  stated  in  the  opinion. 

E.  W.  &  J.  K.  Toole  and  Chumasebo  &  Chadwick,  for 
appellants. 

Appellants  should  have  been  pennitted  to  introduce  their 
testimony  to  explain,  and  interpret  the  description  in  the 
deed  of  respondents.  Prominent  landmarks  are  controlling 
points  as  to  description.  In  this  case  the  monuments  are 
fixed  and  certain,  and  the  actual  possession  of  the  identical 
property  was  delivered  by  respondents.  Nourse  v.  Lloydj 
1  Penn.  229 ;  Frost  v.  Spavlding,  19  Pick.  445  ;  Moss  v. 
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Shear ^  30  Cal.  479  ;  Watermun  v.  Johmon^  13  Pick.  261 ; 
Owen  y.  Bartholomew^  9  id.  520 ;  DonneU  y.  JEPumphreySy 
ante,  514 ;  Jackson  v.  Loomis,  18  Johns.  81 ;  MeaTner  v. 
Nesmithy  34  Cal.  624 ;  Vance  v.  Fore,  24  id.  446  ;  Irwin  v. 
United  States,  16  How.  (U.  S.)  522. 

The  deed  of  respondents  is  the  same  as  that  of  bargain 
and  sale.  The  grantors  intended  to  convey  the  estate  with- 
out any  limitation  or  reservation.  The  deed  supports  the 
covenant  of  warranty  attached  to  it.  The  warranty  would 
be  without  meaning  unless  the  deed  is  construed  as  claimed 
by  appellants.  The  intention  of  the  grantors  must  govern. 
The  deed  does  not  convey  any  right,  title  or  interest^  but 
the  property  itself.  1  Coke  on  Lit.  60,  266 ;  4  Kent,  458, 
460  ;  Hussell  v.  Coffin,  8  Pick.  150 ;  Lynch  v.  lAvingston, 
2  Seld.  434 ;  Jackson  v.  Root,  18  Johns.  78 ;  Morrison  v. 
Wilsmi,  30  Cal.  347  ;  2  Pars,  on  Cont.  184, 185 ;  McNear  v. 
McComher,  18  Iowa,  12 ;  Williamson  v.  Test,  24  id.  138. 

The  measure  of  damages  in  this  case  is  the  consideration 
money  paid  by  appellants  with  legal  interest  thereon,  the 
value  of  the  improvements  placed  on  and  in  connection 
with  the  property  conveyed  in  carrying  out  the  object  of  the 
grant,  the  costs  of  the  suit  in  which  appellants  were  evicted, 
and  the  fees  paid  appellants'  attorneys  for  defending  such 
suit.  Sedgw.  on  Dam.  174  ;  Oore  v.  Brazier,  3  Mass.  542 ; 
Caswell  V.  Wendell,  4  id.  108 ;  Bigelow  v.  Jones,  id.  613 ; 
Sterling  v.  Feet,  14  Conn.  254. 

When  it  appears  from  the  deed  that  the  grantor  knows 
that  the  grantee  is  buying  land  to  place  valuable  improve- 
ments thereon,  and  there  is  a  breach  of  the  covenant  of  war- 
ranty in  the  deed,  the  grantee  will  be  entitled  to  recover  the 
sum  expended  in  placing  such  improvements  on  the  land. 
Fitcher  V.  Livingston,  4  Johns.  6 ;  Bimmick  v.  Lockwood, 
10  Wend.  149 ;  Staats  v.  Ten  Eyck,  3  Cai.  Ill, ;  Sedgw. 
on  Dam.  174 ;  Rawle  on  Cov.  95-100 ;  Sterling  v.  Feet, 
14  Conn.  254. 

Respondents  are  bound  by  their  personal  covenants  in 
the  deed.    Their  character  as  trustees  does  not  affect  their 
liability  in  this  action.    Respondents  did  not  disclose  their 
Vol.  I.  — 87. 
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trust.     Hill  on  Trust.  790 ;   Greasan  v.  KeteUaSj  17  N. 
Y.  491. 

Shober  &  LowRY  and  W.  P.  Sanders,  for  respondents. 

The  contract  sued  on  is  a  release  and  not  a  conveyance. 
It  does  not  convey  any  thing.  It  is  not  acknowledged. 
Acts  1865,  479,  §§  80-88.  The  deed  does  not  furnish  the 
foundation  of  an  action. 

The  testimony  oflTered  by  appellants  was  not  competent. 
Appellants  wished  to  prove  that  while  one  water-right  was 
described  in  their  deed,  another  was  conveyed,  from  which 
they  had  been  disseized.  The  property  was  described  by 
the  laws  of  nature. 

The  deed  simply  abandoned  to  some  one  the  property.  The 
form  of  expression  in  the  deed  is  the  lowest  that  can  be  used 
in  transferring  an  estate. 

Appellants  took  by  the  release  the  interest  of  respondents 
in  the  property.  The  covenant  of  warranty  does  not  enlarge 
the  estate  conveyed,  and  affects  only  the  interest  that  is  con- 
veyed. The  deed  warrants  that  the  estate  actually  pos- 
sessed by  respondents  is  completely  extinguished.  We 
have  no  statute  of  uses,  and  the  New  York  decisions, 
cited  by  appellants,  do.not  apply  to  the  release  in  this  case. 
2  Chitty's  Black.  260,  "  Release ;"  Gee  v.  Moore,  14  Cal.  472 : 
Kimball  v.  Semple,  25  id.  452  ;  Acts  1866, 487,  §  50 ;  3  Washb. 
on  Real  Prop.  404  ;  4  Kent,  283  ;  Ohio  Dig.  310-316 ;  Sweet 
V.  Brown,  12  Mete.  175 ;  Blanchard  v.  Brooks,  12  Pick.  47 ; 
Powers  V.  Ware,  2  id.  458. 

The  complaint  of  appellants  does  not  therefore  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Appellants  seek  to  vary  the  terms  of  the  deed  by  oral 
testimony,  and  prove  a  liability  that  their  pleadings  show 
did  not  exist.  Such  evidence  is  inadmissible.  No  action 
can  be  maintained  for  a  failure  of  title  of  a  fork  of  a  stream 
that  was  not  actually  embraced  in  the  deed.  Tymason  v. 
Bates,  14  Wend.  672. 

Wade,  C.  J.  This  is  an  appeal  from  a  judgment  of  non- 
suit in  the  court  below.    The  suit  was  brought  to  recover 
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damages  for  breach  of  warranty  in  a  deed  from  defendaints 
to  plaintiflfe,  conveying  a  certain  wa*er-right  situate  in  Oro 
Fino  gulch,  Lewis  and  Clarke  county. 

The  deed  in  question  is  in  the  words  and  figures  follow- 
ing, to  wit : 

''This  indenture  made  the  fifth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
eight,  between  Edward  M.  Hoyt  and  A.  M.  Holter,  of 
Helena,  Lewis  and  Clarke  county,  Montana  Territory,  par- 
ties of  the  first  part,  and  Jesse  Taylor,  Jeremiah  Smith  and 
George  Cleveland,  parties  of  the  second  part,  witnesseth : 
That  the  said  parties  of  the  first  part,  for  and  in  considera- 
tion of  two  thousand  dollars,  clean  gulch  gold  dust,  to  them 
in  hand  paid  by  said  parties  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  hath  remised,  released 
and  quit-claimed  unto  the  said  parties  of  the  second  part, 
and  to  their  heirs  and  assigns,  aU  that  certain  water-right 
lying  and  being  in  the  county  of  Lewis  and  Clarke,  Mon- 
tana Territory,  and  bounded  and  particularly  described  as 
follows,  to  wit :  A  certain  water  privilege  the  right  of  which 
is  now  vested  in  us,  described  as  follows :  All  the  water  of 
the  right-hand  fork  of  Oro  Fino  gulch,  at  and  above  a  point 
upon  said  right-hand  fork,  where  the  head  of  a  ditch  will 
strike  it,  which  will  convey  the  waters  of  said  right-hand 
fork  of  said  Oro  Fino  gulch  into  a  ditch  now  owned  by 
Taylor,  Smith  and  Cleveland,  conveying  the  waters  of  the 
left-hand  fork  of  Oro  Fino  gulch  into  Tucker  gulch ;  said 
point  is  supposed  to  be  near  some  cabins  about  a  quarter  of 
a  mile  above  UnionviUe.  The  daid  water-right  hereby  con- 
veyed, including  the  right  of  the  said  parties  of  the  second 
part,  at  any  time  they  may  see  proper  to  carry  and  convey  the 
said  water  of  the  said  right-hand  fork  of  said  Oro  Fino  gulch 
to  Tucker  gulch,  or  such  other  gulch  or  gulches  or  mining 
ground  as  the  said  parties  of  the  second  part  may  elect  to 
carry  the  same,  to  be  by  them  used  or  disposed  of  to  their 
sole  use  and  benefit ;  together  with  all  and  singular  the  tene- 
ments, hereditaments,  and  appurtenances  thereto  belonging 
or  in  any  wise  appertaining  ;  and  the  rbversion  and  rever- 
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sionsj  remainder  and  remainders,  rents,  issues  and  profits 
thereof,  and  also  all  the  estate,  right,  title,  interest  we  now 
have  in  said  property,  possession,  claim  and  demand  what- 
soever, as  well  in  law  as  in  equity,  of  the  said  parties  of  the 
first  part,  of,  in  or  to  the  said  premises,  and  every  part  and 
parcel  thereof  with  the  appurtenances.  To  have  and  to  hold 
all  and  singular  the  said  premises,  together  with  the  appur- 
tenances unto  the  said  parties  of  the  second  part,  their  heirs 
and  assigns  forever,  and  we  hereby  covenant  and  agree  to 
warrant  and  defend  the  title  to  the  same  against  all  claims 
of  all  persons  whomsoever,  whether  in  law  or  equity. 
In  witness  whereof  the  said  parties  of  the  first  part  hath 

hereunto  set  their  hands  and  seals  the  day  and  year 

first  above  written. 

EDWARD  M.  HOYT,  [l.  s.] 
♦  A.  M.  HOLTER.  [l.  s.  ] 

Signed,  sealed  and  delivered  in  ) 
presence  of  Amos  T.  Laird,      f 

Territory  of  Montana,     )        . 
County  of  Lewis  and  Clarice^  \       ' 

On  this  5th  day  of  December,  1868,  personally  appeared 
before  me,  A.  B.  Babcock,  of  the  aforesaid  Territory,  Ed- 
ward M.  Hoyt  and  A.  M.  Holter,  and  acknowledged  under 
oath  that  they  and  each  of  them  signed  and  jointly  did 
execute  the  within  instrument,  of  their  own  free  will. 

A.  B.  BABCOCK, 
Notary  Pv^Uc. 

Upon  the  trial  of  the  cause  to  a  jury,  the  plaintiffs,  to 
maintain  the  issues  on  their  part,  offered  the  foregoing  deed 
in  evidence,  and  the  same  was  received,  and  read  to  the  jury. 
It  will  be  seen  that  this  deed  is  a  conveyance  of  all  the 
waters  of  the  right-hand/orlc  of  Oro  Pino  gulch.  The  plain- 
tiffs then  asked  the  following  question  of  the  witness  Tay- 
lor, one  of  the  grantees  in  the  deed.  *'  What  was  intended 
by  the  term  right-hand  fork  of  Oro  Fino  gulch ! "  Which 
question  was  objected  to,  and  objection  sustained.    The 
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plaintiffs  then  proposed  to  prove,  by  competent  witnesses, 
that  the  plaintiffs  became  the  owners  of  the  right-hand  fork 
of  Oro  Fino  golch  in  the  year  1866,  as  were  so  the  owners 
thereof  at  the  time  of  the  making  and  execution  of  the  deed 
from  defendants  to  plaintiffs,  on  the  5th  day  of  December, 
1868 ;  that  said  plaintiffs  at  that  time  were  the  owners  of 
a  ditch  conveying  the  waters  of  same  right-hand  fork  of 
Oro  Fino  gulch  into  Tucker  gulch ;  that  the  cabins  referred 
to  in  said  description  are  situate  on  the  left-hand  fork  of 
said  gulch,  about  one-fourth  of  a  mile  above  Unionville, 
and  that  immediately  after  the  execution  of  the  deed  from 
defendants  to  plaintiffs  herein  set  forth,  an  agent  of  defend- 
ants, the  grantors  in  said  deed,  delivered  to  the  plaintiffs, 
the  grantees  therein,  the  waters  of  the  Z^Miand  fork  of  said 
Oro  Fino  gulch,  and  other  testimony  of  like  character.  To 
the  introduction  of  which  testimony  the  defendants 
objected,  which  objection  w^s  sustained;  whereupon  plain- 
tiffs submitted  to  a  judgment  of  nonsuit,  and  appealed  to 
this  court. 

The  object  and  purpose  of  this  proof  was  to  show  that 
the  grantors  intended  to  convey,  and  the  grantees  intended 
to  receive  by  virtue  of  the  deed  in  question,  the  waters  of 
the  left-hand  fork  of  Oro  Fino  gulch,  instead  of  the  waters 
of  the  right'hsindi  fork,  as  described  in  the  deed. 

This  question  is  presented  for  solution  and  decision. 
Can  the  words  in  a  deed  be  altered  or  changed  by  extrinsic 
evidence?  In  other  words,  where  parties  have  con- 
veyed all  the  waters  of  the  righthhand  fork  of  a  cer- 
tain gulch  or  stream,  is  parol  extrinsic  proof  admissible  to 
show  that  they  intended  to  convey  all  the  waters  of  the  l^ft- 
Tiandfork  of  such  stream  ? 

The  enunciation  of  a  few  general  principles,  as  derived 
from  the  books  and  authorities,  may  be  of  use  in  arriving 
at  a  safe  and  satisfactory  answer  to  the  question  proposed. 

It  has  long  been  settled,  that  where  parties  have  deliber- 
ately put  their  contracts  in  writing  in  such  terms  as  import 
a  legal  obligation  without  uncertainty  or  ambiguity,  as  to 
the  object,  nature  and  extent  of  their  agreements,  it  is  con- 
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clusively  presnmed  that  the  whole  of  the  contract  was 
reduced  to  writing  ;  and  all  oral  testimony  as  to  what  was 
said  before,  at  the  time  of,  or  after  it  is  completed,  is 
rejected  because  it  would  tend  to  substitute  an  oral  for  a 
written  contract.  This  rule  is  not  contradicted  or  varied 
by  the  fact,  that  extrinsic  parol  evidence  i3  always  admissi^ 
ble  to  give  effect  to  a  written  instrument,  by  applying  it  to 
its  proper  subject-matter,  by  proving  the  circumstances 
under  which  it  was  made,  thereby  enabling  the  court  to  put 
itself  in  the  place  of  the  parties  with  all  the  information 
possessed  by  them,  the  better  to  understand  the  terms 
employed  in  the  contract,  and  to  arrive  at  the  intention  of 
the  parties. 

Instruments  are  to  be  interpreted  according  to  their  sub- 
ject-matter, and  parol  evidence  may  be  resorted  to  in  order 
to  ascertain  the  nature  and  qualities  of  the  subject,  as  a 
just  medium  of  interpreting  the  language  of  the  parties, 
and,  also,  as  a  just  foundation  for  giving  the  instrument  an 
interpretation,  when  considered  relatively,  different  from 
that  which  it  would  receive  if  considered  in  the  abstract. 

Jt  is  necessary  to  the  validity  of  a  grant  that  the  thing 
granted  should  be  capable  of  being  distinguished  from  all 
other  things  of  the  kind,  but  it  is  not  necessary  that  the  de- 
scription should  be  such  as  to  identify  the  object  without  the 
aid  of  extrinsic  testimony,  and  when  the  description  alludes 
to  facts  beyond  the  deed,  parol  evidence  may  be  offered, 
not  to  contradict  the  description,  but  to  locate  the  deed  upon 
the  land.  And  this  principle  was  the  foundation  of  the 
decision  in  the  case  of  Dormell  v.  Humphreys^  ante^  514. 

These  rules  and  principles  apply  to  the  interpretation  of 
instruments  that  are  ambiguous  and  uncertain  upon  thdr 
£Ekce,  as  if  I  should  convey  to  A  my  house  and  lot  in  Helena, 
and  I  was  the  owner  of  two  houses  and  lots  therein ;  parol 
evidence  would  be  admissible  to  show  which  of  the  two 
houses  I  intended  to  convey.  But  if  I  conveyed  my  brick 
house  on  Main  street,  can  parol  proof  be  introduced  to 
show  that  I  intended  to  convey  my  wooden  house  on  Rod- 
ney street! 
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The  description  contained  in  the  deed  in  question  is  not 
in  any  sense  ambiguous  or  uncertain.  It  is  "all  the  water 
of  the  right-hand  fork."  This  is  direct,  simple  and  plain. 
Can  we  go  outside  of  the  deed  and  create  an  ambiguity, 
and  then  apply  the  language  used  to  a  subject  entirely 
different  and  directly  contradictory  to  the  subject  men- 
tioned in  the  deedl 

It  is  believed  that  the  following  is  the  true  rule  upon  the 
subject,  which  rule  is  gathered  from  a  review  of  the  authori- 
ties upon  the  question,  so  &r  as  we  have  been  able  to  read 
them :  The  intent  of  the  parties  must  be  gathered  from 
what  is  written  rather  than  from  parol  evidence,  but  the 
language  of  the  instrument  may  be  construed  by  the  light 
of  surrounding  circumstances,  and,  so  far  as  possible,  the 
court  may  put  itself  in  the  place  of  the  parties,  and  may 
Interpret  the  language  from  this  stand-point,  bvi  Tiothing 
can  he  added  to  or  taken  from  the  written  words. 

When  it  is  said  that  courts  may  put  themselves  in  the 
place  of  the  parties,  and  interpret  the  language  used  by  the 
light  of  surrounding  circumstances,  it  is  necessary,  in  the 
first  place,  that  such  language  be  ambiguous  and  uncer- 
tain ;  and,  in  the  next  place,  no  interpretation  can  be  given 
whereby  the  language  can  be  altered  or  changed. 

If  the  language  is  ambiguous  it  may  be  shown  what  is 
intended,  but  this  intention,  when  so  shown,  shall  not  con- 
tradict, change  or  vary  the  language  used.  The  language 
of  the  instrument  shall  be  applicable  to  the  intention 
shown  by  parol. 

If  this  rule  is  sustained  by  the  authority,  then  parol 
proof  never  could  be  introduced  to  show  that  a  grantor  in- 
tended to  convey  the  '^  left-JiaTid  fork^^  when  he  did,  in 
fact,  convey  the  "rfg^A^hand  fork." 

One  of  the  leading  cases  referred  to  by  appellants'  coun- 
sel is  that  of  Reamer  v.  Nesmith^  34  Cal.  624.  The  de- 
scription contained  in  the  deed  in  this  case  was  as  follows : 
*'  All  that  certain  piece  of  mining  ground  situate  in  Comer's 
Field,  on  Swindle  Hill,  south  of  the  road  leading  from 
Yankee  Jim's  to  Todds'  Valley,  known  as  the  Booth  claims, 
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and   marked   by  stakes  and  comers,   four  hundred  feet 
front,  more  or  less,  running  back  into  the  Mliy 

It  will  be  seen  that,  although  there  are  many  calls  in  this 
description,  it  finally  reaches  this  said  claim  known  as 
the  Booth  claims,  marked  by  stakes  and  comers,  and  four 
hundred  feet  front,  more  or  less,  and  running  back  into 
the  hill.  And  the  court  say:  We  are  unable  to  per- 
ceive why  this  description  is  not  applicable  to  the  ground, 
and  sufficiently  certain  for  all  purposes  of  description. 
But  one  of  the  chief  questions  determined  in  the  case  was, 
whether  parol  proof  was  competent  to  show  what  was 
meant  by  the  terms  known  as  the  "  Booth  claims,"  and  "  run- 
ning back  into  the  hill."  These  terms  and  phrases  are  am- 
biguous and  uncertain ;  and  the  court  very  properly  say, 
that  it  was  competent  to  show  the  intention  of  the  parties 
in  using  these  words.  But  we  hold  that  no  intention  could 
be  shown  that  would  destroy  the  words  themselves.  The 
words  being  ambiguous,  extrinsic  evidence  can  apply  them 
to  their  proper  subject,  and,  when  so  applied,  the  words 
must  stUl  be  applicable  to  that  subject.  And,  although 
this  is  true,  yet  it  would  not  be  true  that  proof  could  be 
introduced  to  show  that  the  parties,  when  they  said  the 
claim  known  as  "Booth's  claim,"  intended  John  Smith's 
claim,  or  when  they  said  "running  back  to  the  hills,"  they 
intended  to  say  running  forward  to  the  river.  The  case  does 
not  support  the  proposition  that  parol  extrinsic  evidence 
can  be  introduced  to  explain  the  terms  of  an  unambiguous 
deed,  and  to  make  parties  say  the  "right-hand  fork"  when 
they  intended  the  "left-hand  fork." 

Neither  is  the  proposition  supported  by  the  case  of  Jack- 
son and  McNaughten  v.  Loomis^  18  Johns.  81,  where,  in  a 
deed,  the  premises  were  described  as  lot  No.  51,  in  the  sec- 
ond division  of  a  patent  bounded  as  follows :  Beginning  at 
a  stake  and  stones,  etc.,  giving  monuments,  courses  and 
distances.  It  was  proved  that  the  grantor  at  the  time  of  the 
conveyance  owned  lot  No.  50,  in  the  same  patent,  and  that 
the  monuments,  courses  and  distances  exactly  correspond 
with  those  found  on  the  land,  and  that,  unless  this  was  con- 
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veyed  by  the  deed  it  would  be  inoperative  and  of  no  effect. 
The  court  held  that  the  words  '4ot  No.  61"  might  be 
rejected  as  surplusage,  the  description  of  the  premises 
being  sufficiently  certain  without  these  words ;  that  if  there 
is  a  contradiction  in  a  description,  that  part  of  it  is  to  be 
taken  which  gives  most  permanence  and  certainty  to  the 
location.  This  simply  decides  that  where  land  is  described 
by  monuments,  courses  and  distances,  these  shall  control, 
instead  of  the  number  of  the  lot,  and  that  a  false  number 
may  be  rejected  aa  surplusage.  But  suppose  we  undertook 
to  reject  the  words, "  right-hand  fork  of  Oro  Fino  gulch ''  in 
the  description  under  consideration  ;  it  cannot  be  done  with- 
out utterly  destroying  the  deed,  unless  we  supply  other 
words,  and  no  words  can  be  added  to  or  taken  from  a 
description  by  virtue  of  extrinsic  evidence.  Strike  out  the 
words  '^righthand  fork,"  and  nothing  is  conveyed,  and  the 
deed  is  a  nullity. 

So  in  the  case  of  Irwin  v.  The  United  States^  16  How. 
622,  the  description  contained  in  the  deed  was  as  follows : 
"The  right  and  privilege  to  use,  divert  and  carry  away 
from  the  fountain  spring,  etc.,  by  which  the  woolen  factory 
of  grantors  is  now  supplied,  so  much  water  as  will  pass 
through  a  pipe  or  tube  of  equal  diameter  with  one  that 
shall  convey  the  water  from  the  said  spring  upon  the  same 
level  therewith  to  the  factory  of  said  grantors."  The  court 
held  that,  under  and  by  virtue  of  this  description,  the 
grantors  were  entitled  to 'one-half  the  waters  mentioned, 
and  this  decision  is  perfectly  consistent  with  the  words 
used ;  and,  following  the  words  of  the  description,  no  other 
decision  could  have  been  arrived  at. 

The  view  of  the  law,  as  herein  intimated,  is  most  forcibly 
expressed  in  the  case  of  Tymason  v.  Bates^  14  Wend.  672. 
In  this  case  the  court  says :  ''  The  deed  describes  the  bound- 
aries of  the  premises  conveyed  as  beginning  at  the  south- 
east comer  of  lot  number  sixty,  in  the  line  of  Lindsay  and 
Roseboom's  tract.  The  existence  and  location  of  this  line 
is  not  in  this  case  the  subject  of  dispute,  but  the  question 
proposed  to  be  evolved  is,  whether  the  parties  to  the  deed 
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meant  to  refer  to  what  is  proved  to  be  the  true  line,  or  to 
another  line  which  they  supposed  to  be  the  real  line  of 
Lindsay  and  Roseboom's  tract,  but  which  in  fsict  was  not" 
And  the  court  proceeded  to  solve  the  question  by  saying 
that  what  the  parties  intended  must  be  ascertained  by  what 
is  expressed  in  the  deed.  If,  however,  their  intention  is 
not  expressed  in  the  deed,  extrinsic  evidence  must  be 
resorted  to,  to  supply  that  which  the  instrument  does  not 
supply. 

But  in  the  case  at  bar,  the  intention  is  fully  and  clearly 
expressed  to  convey  the  waters  of  the  right-hand  fork  of 
bro  Fino  gulch,  and  as  in  the  case  of  Tymason  v.  Bata^ 
there  is  no  ambiguity  in  the  expression  used,  nor  any  thing 
in  the  deed  to  show  that  the  parties  did  not  mean  exactly 
what  they  said. 

The  case  under  consideration  must  be  distinguished  from 
the  numerous  cases  cited  in  the  books  where  these  were 
uncertain,  contradictory  or  ambiguous  descriptions,  wherein 
it  is  decided  that  if  there  are  certain  particulars  once  suffi- 
ciently ascertained  which  designate  the^thing  intended  to 
be  granted,  the  addition  of  a  circumstance,  false  or  mistake, 
will  not  frustrate  the  grant,  but  may  be  rejected  as  surplus- 
age, and  so  if  the  language  used  is  ambiguous  it  may  be 
explained,  but  when  explained  it  must  verify  the  intention 
so  proved  by  extrinsic  evidence.  The  true  rule  is,  to  gine 
effect  to  the  intention  of  the  parties  if  the  words  they  em- 
ploy will  admit  of  it.  But  if  the  words  used,  by  their 
clearness  and  certainty,  absolutely  forbid  the  aid  of  extrin- 
sic evidence  in  their  interpretation,  it  would  be  changing  the 
certain  written  contract  of  the  parties  to  let  in  outside  parol 
proof. 

Parties  must  contract  for  themselves,  courts  cannot  make 
contracts  for  them,  and  the  rules  of  interpretation  are  utterly 
unavailing  to  aid  a  contract  or  agreement  that  is  specific  and 
certain  in  its  terms,  and  clearly  speaks  what  the  parties 
intended  it  should.  If  parties  convey  the  right-hand  fork 
of  Oro  Fino  gulch,  courts  nor  witnesses  cannot  say  they 
thereby  intended  the  left-hand  fork.    As  well  might  they 
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say  they  intended  the  left  fork  of  the  Missoori  river,  or  the 
north  fork  of  the  Yellowstone,  and  all  the  circumstances 
and  surroundings  of  the  parties,  however  plausible  they 
may  appear,  cannot  blot  out  the  language  of  the  deed  and 
supply  other  language  in  its  place.  Such  circumstances 
and  surroundings  may  aid  the  language  but  cannot  destroy 
it.  They  can  apply  the  deed  to  its  proper  subject,  and 
when  thus  applied,  the  language  must  describe  such  subject, 
and  be  entirely  consistent  with  it.  The  language  must  con- 
trol and  not  the  circumstances.  The  written  words  must 
stand  and  no  parol  proof  can  destroy  them. 

The  proposed  testimony  by  virtue  of  the  introduction  of 
which  it  was  oflfered  to  be  proven  that  where  the  parties 
used  the  term  right-hand  fork  in  the  description  they 
in  fact  intended  the  left-hand  fork,  was  properly  rejected, 
and  the  judgment  of  the  court  below  is  alSirmed. 

And  here  this  decision  might  properly  close,  but  many 
questions  of  grave  importance  were  argued  and  determined 
in  settling  the  pleadings  in  the  case,  which  so  vitally  affect 
the  rights  of  the  parties  herein,  that  we  feel  called  upon  to 
review  those  decisions. 

And  first,  the  defendants  made  a  motion  to  strike  out  cer- 
tain portions  of  the  complaint,  by  which  motion  the  ques- 
tion of  the  measure  of  damages  in  a  suit  for  breach  of  war- 
ranty in  a  deed  was  presented. 

At  common  law,  upon  the  ancient  covenant  of  warranty, 
upon  voucher  or  writ  of  warrantia  chartce  the  demandant 
recovered  of  the  vendor  other  lands  of  equal  value  with  the 
lands  from  which  the  vendee  or  feofee  was  evicted,  and  the 
value  was  computed  as  it  existed  when  the  warranty  was 
made,  and  the  warrantor  was  not  held  to  pay  for  the 
increased  value  of  the  lands.  And  when  the  personal  cove- 
nants of  warranty  were  introduced,  this  established  measure 
of  compensation  was  not  varied  or  changed. 

In  this  country  upon  a  covenant  of  seizin  and  the  right  to 
convey,  the  rule  in  all  the  States  seems  to  be  the  value  of 
the  lands  at  the  time  of  the  conveyance,  and  interest  and 
costs.    I  believe  this  rule  usually  obtains  in  the  United 
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'States  wherever  the  question  has  been  adjudicated,  and  I  do 
not  understand  counsel  to  dispute  this  proposition.  But 
upon  the  covenant  of  warranty  and  for  quiet  enjoyment, 
there  is  a  conflict  of  authority,  upon  the  measure  of  and 
amount  of  damages  that  may  be  recovered  for  breach  of  the 
covenant.  In  the  covenant  of  seizin  the  breach  occurs  at 
the  time  of  the  conveyance,  it  is  broken  as  soon  as  it  is  made, 
and  this  is  the  reason  assigned  for  the  rule,  that  the  measure 
of  damages  shall  be  the  value  of  the  land  at  the  time  of  the 
breach. 

In  a  covenant  of  warranty  or  for  quiet  enjoyment,  for 
they  are  the  same  in  their  legal  consequences,  the  covenant 
is  not  broken  until  eviction,  and  the  effort  has  been  made  in 
such  cases  to  measure  the  damages  by  the  value  of  the  lands 
at  the  time  the  covenant  is  broken,  in  analogy  to  the  rale  in 
covenants  of  seizin,  and  hence  the  question  as  to  the  in- 
creased value  of  the  land  by  the  natural  rise  thereof  or  by 
way  of  improvements. 

It  is  difficult  to  discover  any  substantial  reason  why  the 
rule  should  not  be  the  same  in  both  classes  of  covenants. 
These  covenants  in  either  case  express  the  contracts,  or  the 
intention  of  the  parties,  and  where  the  parties  act  in  good 
faith,  it  does  not  look  like  exact  justice  to  say  that  A,  who 
takes  possession  of  lands  under  a  covenant  of  seizin,  and 
makes  valuable  improvements  thereon,  upon  being  dispos- 
sessed by  the  real  owner  shall  receive  as  damages  only  the 
value  of  the  lands,  at  the  time  they  were  conveyed  to  him  and 
interest,  while  B,  who  takes  possession  under  a  covenant  of 
warranty,  shall  receive  the  value  at  the  time  he  is  evicted- 
The  reason  assigned  for  the  difference  is  a  purely  technical 
one,  and  is  arrived  at  by  saying,  that  in  the  case  of  a  cove- 
nant of  seizin  the  contract  is  broken  as  soon  as  it  is  made. 

We  propose  to  examine  the  authorities  upon  the  measure 
of  damages  in  covenants  of  warranty  and  for  quiet  enjoy- 
ment, and  to  arrive  at  what  departures  in  the  rule,  if  any, 
have  been  made  as  applied  to  covenants  of  seizin. 

'The  question  came  up  in  the  State  of  New  York  in  1805, 
in  the  case  of  Staats  v.  Ten  Eyck^  3  Cai.  111.    The  cove- 
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nants  in  Ten  Eyck's  deed  were  of  seizin  and  for  qniet  enjoy- 
ment, and  the  question  was  whether  the  plaintiff  was  enti- 
tled to  recover  the  value  at  the  time  of  eviction,  or  at  the 
time  of  the  purchase  and  to  be  ascertained  by  the  con- 
sideration given.  Kent,  C.  J.,  decided  that  the  rule  at 
common  law  was  that  the  demandant  recovered  compensa- 
tion only  for  the  land  at  the  time  the  warranty  was  made, 
and  that  the  law  had  not  been  altered  since  the  introduc- 
tion of  personal  covenants.  Livingston,  J.,  concurred  in 
this  opinion,  and  without  deciding  what  ought  to  be  the 
rule  where  the  estate  has  been  improved  after  purchase,  he 
held  that  the  plaintiff  ought  to  be  re-imbursed  the  costs  sus- 
tained in  the  action  of  ejectment. 

In  a  subsequent  case  {Pitcher  v.  Livingston^  4  Johns.  1), 
the  covenants  were  of  seizin  and  for  quiet  enjoyment,  and 
the  question  was  presented  whether  the  plaintiff  could 
recover  damages  for  improvements  made  by  him  and  the 
increased  value  of  the  land.  Upon  the  question  as  to  the 
increased  value  of  the  land,  all  the  court  concurred  in  the 
opinion  in  the  case  of  Ten  EycK^  Executors^  and  the 
majority  of  the  court  decided  that  there  could  be  no  recov- 
ery for  the  improvements.  Spencer,  J.,  dissenting  there- 
from and  delivering  a  dissenting  opinion.  These  decisions 
have  been  followed  in  the  State  of  New  York,  and  in  that- 
State  the  law  may  be  considered  settled,  and  the  same  rule 
prevails  in  the  States  of  Pennsylvania  {Brown  v.  Dickenson^ 
12  Penn.  St.  280 ;  4  DaU.  444  ;  8  Serg.  &  Rawle,  166) ;  North 
Carolina  {PMllips  v.  Smithy  1  N.  C.  L.  R.  475) ;  Georgia 
{Dams  V.  »mith,  6  Ga.  286) ;  Kentucky  (2  Bibb,  279) ;  Arkan- 
sas  (1  Pike,  323) ;  Iowa  (1  Greene,  28) ;  Ohio  (14  Ohio,  118) ; 
Virginia  (2  Leigh,  463) ;  Tennessee  (4  Humph.  101) ;  New 
Jersey  (2  Harr.  304) ;  and  South  Carolina  (2  Nott  &  McCord, 
189). 

The  same  rule  prevails  in  the  supreme  court  of  the  United 
States.    HopJcins  v.  Lee^  6  Wheat.  118. 

Opposed  to  the  rule  adopted  in  these  States,  and  adopt- 
ing the  rule  that  the  measure  of  damages  in  the  case  pro- 
posed is  the  value  of  the  lands  with  the  improvements  at 
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the  time  of  the  eviction,  are  the  States  of  Massachusetts 
{Oore  V.  Brazier^  3  Mass.  523);  Connecticut  (Kirby's  R.  3  ; 
14  Conn.  204) ;  Vermont  (12  Vt.  387) ;  and  Maine  (527). 

Parsons,  Ch.  J.  (in  Gore  v.  Brazier\  said:  "When 
lands  were  aliened  for  money,  when  improvements  in  agri- 
culture became  an  important  object  of  public  policy,  and 
when  the  alienor  might  have  no  other  lands  to  render  a 
recompense  in  value,  it  became  expedient  that  another  rem- 
edy for  the  purchaser  on  eviction  should  be  allowed.  And 
it  is  certain  that,  before  the  emigration  of  our  ancestors,  the 
tenant,  on  being  lawfully  ousted  by  a  title  paramount,  might 
maintain  a  personal  action  of  covenant  broken  on  the  real 
covenant  of  warranty." 

Upon  this  conflict  of  authority  in  the  different  States  we  are 
called  upon  to  determine  where  the  true  rule  is  to  be  found, 
and  it  is  our  opinion  that  the  weight  of  authority  prepon- 
derates in  favor  of  the  rule  that  the  measure  of  damages, 
where  no  other  consideration  intervenes,  is  the  value  of  the 
lands  at  the  time  the  covenant  is  made,  and  interest  and  the 
necessary  costs  incurred  in  defending  the  title. 

The  rule  we  have  indicated  must  prevail  where  there  is 
nothing  in  the  deed  to  show  a  different  intention.  The  con- 
tract or  covenant  of  warranty  myist  be  construed  like  any 
other  contract  by  arriving  at  the  intention  of  the  parties,  and 
where  there  is  any  thing  peculiar  in  the  deed  to  indicate 
what  the  parties  intended  by  their  contract,  that  declared 
intention  ought  to  prevail  over  any  arbitrary  rule  of  law. 
If  the  vendor,  at  the  time  of  the  alienation,  knows  the  par- 
ticular purpose  to  which  the  vendee  intends  to  put  the  prop- 
erty he  ought  to  be  said  to  mlake  the  conveyance  with  refer- 
ence to  that  purpose. 

There  are  intimations  running  through  all  the  authorities 
that  the  contract  of  warranty  must  be  construed  like  any 
other  contract  by  arriving  at  the  intention  of  the  parties,  as 
if  A  buys  of  B  a  city  lot  for  the  purpose  of  erecting  a  dwell- 
ing-house thereon  of  great  value,  and  this  purpose  is  known 
to  B  at  the  time  he  makes  the  covenant  of  warranty,  he 
ought  to  be  held  to  contract  with  reference  to  this  object, 
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and  it  would  seem  that  a  covenant  of  warranty  of  title  and 
quiet  enjoyment  under  such  circumstances  must  be  different 
in  its  obligation  than  such  a  covenant  as  applied  to  a  piece 
or  parcel  of  wild  land,  unoccupied  and  of  little  value. 

Mr.  Sedgwick  (Measure  of  Damages,  164)  says :  "  There 
seems  great  doubt  whether  sufficient  attention  has  been  paid 
to  the  words  of  the  covenant.  What  is  the  meaning  of  the 
phrase  of  'quiet  enjoyment'  in  regard  to  a  city  lot  for 
instance,  which  is  of  no  use  but  for  buildings,  on  which 
erections  must  be  contemplated  at  the  tiTne  of  the  purchase 
hy  both  parties y  and  of  which  without  such  erections  no 
enjoyment  can  be  had.  May  not  a  distinction  be  well  taken 
between  this  covenant  applied  to  such  property  and  to  farm- 
ing lands?" 

It  will  be  observed  that  this  distinction  is  made  by  Mr. 
Sedgwick,  where,  from  the  nature  of  the  conveyance  and 
without  any  words  in  the  deed,  the  parties  must  contem- 
plate valuable  improvements. 

The  plaintiffs  invoke  the  distinction  made  by  Mr.  Sedg- 
wick, and  ask  that  it  be  applied  to  the  deed  in  question. 
They  contend  that  from  the  language  of  the  deed  itself, 
aside  from  the  nature  of  the  property  conveyed,  the  vendor 
knew  the  purpose  of  the  vendee  in  securing  the  conveyance, 
and  knew  that  he  intended  to  attach  valuable  improvements 
thereto,  which  would  be  of  no  value  if  the  title  to  the  prop- 
erty conveyed  failed. 

From  the  description  in  the  deed  it  is  true  that  the  vendor 
knew  that  the  vendee  contemplated  constructing  a  ditch 
whereby  the  purchase  would  be  made  valuable,  and  the 
vendor  knew  that  it  was  necessary  to  construct  a  ditch  from 
the  right-hand  fork  to  the  left-hand  fork  before  this  water 
could  be  conveyed  to  Tucker  gulch,  and  he  knew  that  water 
for  Tucker  gulch  was  the  object,  and  he  knew  that  the 
vendee  contemplated  making  a  ditch  from  the  right-hand 
fork  to  the  left-hand  fork,  and  the  vendors  fix  the  point  of 
departure  of  such  ditch.  And,  if  we  considered  this  an 
open  question,  we  should  say  that  the  party  having  this 
knowledge  must  have  contracted  and  entered  into  his  cove- 
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nant  of  warranty  with  reference  to  this  information,  and 
ttiat  it  formed  one  of  the  ingredients  of  the  covenant,  and 
was  one  of  the  necessary  elements  of  the  contract  of  war- 
ranty. Parties  do  covenant  with  ref^^nce  to  the  subject- 
matter  of  the  conveyance  and  with  reference  to  the  object 
of  the  conveyance,  especially  when  that  object  is  expressed 
in  the  deed.  And  if  we  did  not  feel  controlled  by  the 
authorities,  we  should  say  that  the  vendor,  knowing  the 
purpose  of  the  vendee,  and  that  purpose  being  expressed 
in  the  deed,  he  entered  into  the  covenant  of  warranty  with 
reference  to  that  purpose,  and  that  this  covenant  would  hold 
him  to  respond  for  such  improvements.  As  if  A  should 
say  to  B,  "if  you  will  build  a  flouring  mill  upon  this  stream 
worth  $10,000 1  will  warrant  you  the  title  to  the  water  and  the 
water  right,"  and  the  mUl  should  be  built  upon  the  strength 
of  such  warranty,  and  the  title  should  fail,  A  should  be 
held  for  the  value  of  the  improvements. 

But  we  feel  controlled  and  guided  by  a  long  course  of 
decisions  wherein  the  value  of  the  land  at  the  time  of  the 
conveyance,  with  interest  and  costs,  is  fixed  as  the  measure 
of  damages,  and  the  distinction  suggested  by  Mr.  Sedgwick, 
if  made  at  all,  has  been  disregarded.  Some  definite,  fixed 
and  unalterable  rule  ought  to  prevail  as  to  the  measure  of 
damages  upon  breach  of  warranty  of  title,  and  the  one  fix- 
ing the  value  of  the  lands  at  the  time  of  the  conveyance, 
with  interest  and  costs,  has  been,  a  long  time  adhered  to, 
and  it  is  now  too  late  to  make  any  departure  therefrom. 

The  consideration  in  the  deed  is  $2,000  in  clean  gold  dust, 
and  the  averment  in  the  complaint  is  that  $2, 500  in  currency 
was  paid  as  the  consideration,  and  the  plaintiflfs  ask  dam- 
ages for  $2,600  as  to  this  item. 

Upon  this  proposition  we  say  that  where  a  contract  is 
made  payable  in  so  many  dollars'  worth  of  specific  articles 
of  personal  property,  after  demand  and  refusal  to  deliver 
the  property,  it  becomes  a  contract  to  pay  so  much  in  money, 
and  we  hold  that  only  $2,000  in  currency  could  have  been 
collected  for  the  consideration  in  the  deeds,  and  as  a  conse- 
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quence  only  $2,000  damages  could  be  collected  in  ihiB  action, 
together  with  interest  and  costs. 

And  as  to  costs,  we  hold  this :  that  the  vendor  not  only 
warranted  the  title,  but  he  promised  to  defend  it.  For  what 
shall  he  respond  under  this  promise  to  defend  the  title  he 
grants  ?  That  the  taxable  costs  in  the  suit  to  defend  the 
title  can  be  recovered  under  and  by  virtue  of  this  cove- 
nant, does  not  seem  to  admit  of  much  question ;  and  that  a 
reasonable  counsel  fee,  as  well  as  the  taxable  fee  of  counsel, 
can  be  recovered,  was  held  in  the  case  of  TenEycK^  Execu- 
tor Sy  and  this  seems  to  be  the  rule  in  Massachusetts,  Maine, 
New  Hampshire  and  Vermont.  And  the  same  reason  that 
would  authorize  the  recovery  of  the  clerk's,  sheriff's  and 
other  costs  would  also  authorize  and  permit  tiie  recovery  of 
reasonable  counsel  fees  necessarily  incurred  in  defending 
the  title.  The  character  of  these  expenses  is  the  same.  One 
is  just  as  requisite  as  the  other,  and  both  are  requisite  to  a 
defense,  and  we  hold  that  both  are  recoverable  for  the  same 
reason. 

2.  The  next  question  relates  to  the  sufficiency  of  the  com- 
plaint The  defendants  filed  a  demurrer  thereto  upon  the 
ground  that  the  deed  in  question  was  but  a  release ;  that  the 
guaranty  attached  only  to  the  grantors'  interest  in  the  prop- 
erty conveyed,  and  the  grantors  having  no  interest  in  the 
property  at  the  time  of  the  conveyance,  the  warranty  is  there- 
fore void. 

An  inspection  of  the  deed  will  show  the  following :  '  *  That 
the  parties  of  the  first  part  for  and  in  consideration  of 
the  sum  of  $2,000  clean  gulch  gold  dust  to  them  in  hand 
paid  by  the  parties  of  the  second  part^  the  receipt  whereof 
is  hereby  acknowledged,  hath  remised^  releasedy  and 
/orei>er  quitclaiTned  unto  the  said  parties  of  the  second 
part,  and  to  their  heirs  and  assigns  all  that  certain  water- 
right  lying,"  etc.  Then  follows  this  clause  of  warranty : 
^'and  we  hereby  covenant  and  agree  to  warrant  and  defend 
the  title  to  the  same  against  all  claims  of  all  persons  whom- 
soever, whether  in  law  or  equity." 

By  the  words  used  in  this  deed,  did  the  grantors  convey 
Vol.  L— 89. 
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the  water-right  as  upon  bargain  and  sale,  or  did  they  sim- 
ply convey  their  interest  therein,  whatever  that  interest 
might  have  been  ?  It  is  suggested  that  in  the  conveyance  of 
a  mere  possessory  title  where  the  party  has  not  the  title  in 
fee,  as  in  this  case,  that  the  words  remise^  release  and  quU- 
claim  are  the  proper  words  to  use  in  making  such  convey- 
ance, but  we  wish  to  strip  this  question  of  every  peculiar  or 
local  consideration,  and  to  determine  it  upon  the  bare  words 
used  in  the  conveyance. 

This  deed  must  be  taken  as  a  whole  and  construed  to- 
gether, and  every  part  and  portion  thereof  must  be  made  to 
harmonize  with  the  whole,  and  eflTect  must  be  given  to  every 
part,  if  possible,  without  violating  any  known  rules  of  con- 
struction and  interpretation.  We  must  gather  the  intention 
of  the  parties  from  the  whole  deed.  We  cannot  single  out 
the  words  remise^  release  and  quitclaim^  and  say  therefrom 
that  the  grantors  simply  intended  to  convey  their  interest  in 
the  property,  but  these  words  mu^t  be  construed  in  the  light 
of  the  fact  that  an  ample  and  full  consideration  was  paid 
for  the  property,  and  that  the  title  thereto  was  warranted. 
The  warranty  and  the  consideration  paid  are  entirely 
inconsistent  with  the  theory  that  the  grantors  intended 
simply  to  release  the  property,  but  on  the  contrary  they 
indicate  conclusively  that  the  grantors  intended  to  convey 
the  property  itself  and  the  title  thereto.  And  this  view  of 
the  case  is  supported  by  a  pure  principle  of  equity,  which 
would  for€fver  prohibit  a  party  from  receiving  a  full  consid- 
eration for  property,  covenanting  to  waTrant  the  title  and 
stUl  retaining  the  consideration,  to  declare  that  because  he 
had  conveyed  nothing  his  covenant  of  warranty  was  worth- 
less. 

We  have  no  hesitation  in  saying  from  this  deed,  that  the 
grantors  intended  by  it  to  convey  the  whole  property  therein 
described,  and  that  when  they  received  $2,000  therefor  they 
supposed  they  were  receiving  the  full  price  and  value  of 
such  property,  and  this  intention  of  the  parties  must  be 
carried  into  effect  if  the  words  they  use  do  not  absolutely 
prohibit. 
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It  will  be  noticed  that  the  grantors  do  not  remise,  release 
and  quitclaim  all  their  right,  title  and  interest  in  and  to  the 
'  property,  but  they  remise,  release  and  quitclaim  t7ie  thing 
itself.  There  is  a  i6arked  distinction  between  remising  and 
releasing  one's  interest  in  property,  and  in  remising  and 
releasing  the  property  itself ;  in  the  latter  case  the  words, 
when  supported  by  a  full  consideration,  would  be  treated  as 
words  of  bargain  and  sale,  but  in  the  former  case  the  words 
would  only  convey  the  parties'  interest,  no  matter  what  the 
consideration  was.  As  if  A  should  remise,  release  and  quit- 
claim black  acre  to  B,  receiving  from  B  the  full  value  of  the 
property,  such  conveyance  would  carry  the  absolute  title, 
while  if  A  should  only  remise,  release  and  quitclaim  his 
interest  in  black  acre,  B  would  only  acquire  such  interest, 
although  a  full  consideration  was  paid.  We  believe  this 
distinction  is  supported  by  the  authorities. 

In  Lynch  v.  Livingston,  2  Seld.  434,  the  words  in  the 
conveyance  were  "have  remised,  released,  and  forever  quit- 
claimed, and  by  these  presents  do  remise,,  release  and  quit- 
claim unto  the  said  party  of  the  second  part,"  and  the  court 
of  appeals  say,  "This  was  a  good  and  valid  bargain  and 
sale.  The  pecuniary  consideration  was  adequate  to  sup- 
port it  as  such,  and  the  words  ^  remise,  release  and  quit- 
claim '  were  sufficient  to  raise  a  use  in  favor  of  Robert  J. 
Livingston,  the  bargainee,  which  use  the  statute  of  uses 
transformed  into  possession." 

In  a  case  reported  in  the  11  111.  484,  the  court  say,  in 
speaking  of  a  quitclaim  deed :  "  Such  a  deed  is  just  as  effect- 
ual for  the  purpose  of  transferring  real  estate  as  a  deed  of 
bargain  and  sale,  and  had  there  been  no  other  words  in  the 
deed  under  consideration,  showing  an  intention  on  the  part 
of  the  grantor  not  to  convey  the  land  in  question,  there  can 
b©  no  doubt  that  the  plaintiff  would  have  been  entitled  to 
recover." 

And  so  in  Williamson  v.  Test,  24  Iowa,  138,  the  court 
hold:  "And  notwithstanding  the  words  'sell,  convey  and 
quitclaim,'  in  the  prior  part  of  the  instrument,  the  subse- 
quent language  warranting  and   defending  the  premises 
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against  the  lawfdl  claim  of  all  persons  whomsoever,  except 
the  United  States,  would  be  without  meaning,  unless  con- 
strued to  hold  the  grantor,  as  claimed  by  plaintiff."  See, 
also,  McNear  y.  McComber^  18  Iowa,  12 ;  Morrison  v.  WUr 
son,  30  Cal.  346 ;  6  Conn.  220. 

So  we  say  of  the  deed  we  are  considering ;  the  words  war- 
ranting and  defending  the  title  against  the  claims  of  all  per- 
sons whomsoever  are  without  meaning,  and  were  simply 
intended  as  a  fraud  and  a  deception,  unless  the  words 
remise,  release  and  quitclaim  are  construed  as  words  of 
bargain  and  sale,  and  in  giving  these  wprds  such  a  construc- 
tion we  only  carry  into  effect  the  clear  and  express  intention 
of  the  parties. 

The  defendants  contend  that  the  words  in  the  deed 
amount  only  to  a  quitclaim  of  the  grantors'  interest  in  the 
property,  and,  assuming  this  to  be  true,  they  cite  the  follow- 
ing authorities  to  support  the  proposition  that  when  the 
deed  purports  to  convey  only  the  grantors'  interest  in 
the  property,  the  warranty  only  attaches  to  the  interest  of 
the  grantors,  viz. :  Sweet  v.  Broom,  12  Mete.  175 ;  Kimball  v. 
Semple,  25  Cal.  452 ;  Gee  v.  Moore,  14  id.  472  ;  Blanchard 
V.  Brooks,  12  Pick.  47 ;  Powers  v.  Ware,  2  id.  458. 

If  the  assumption  of  the  defendants  were  correct,  then 
their  authorities  would  be  in  point ;  but  it  is  assuming  the 
whole  question  to  say  that  the  words  in  the  deed  amount 
simply  to  a  conveyance  of  the  grantors'  interest  in  the  prop- 
erty, and  we  are  satisfied  that  these  words,  in  the  light  of 
the  authorities  cited,  when  supported  by  a  full  consideration 
paid  and  a  warranty,  are  words  of  bargain  and  sale,  and 
that  the  warranty  attaches  not  to  the  grantors'  interest,  but 
to  the  property  itself. 

3.  The  next  question  arose  upon  the  third  defense  set  up 
in  the  answer.  This  answer  substantially  set  forth  that  one 
Laird  was  the  owner  of  the  property  in  question,  or  of  an 
interest  therein;  that  he  conveyed  the  same  to  defend- 
ants to  indemnify  them  against  a  liability  for  him ;  that  this 
liability  had  terminated,  and  ceased  to  exist ;  that  plaintiffs 
applied  to  Laird  to  purchase  this  property,  the  title  to 
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which  was  in  defendants,  and  did  purchase  the  same,  pay- 
ing the  entire  consideration  therefor  to  Laird ;  that  Laird 
then  applied  to  the  defendants  to  make  to  plaintiffs  a  deed 
of  the  property,  which  they  did,  and  which  is  the  deed  in 
the  complaint  set  forth,  and  that  all  these  flEusts,  at  the  time 
of  making  such  deed  by  defendants,  were  known  to 
plaintiffs. 

It  will  be  observed  by  the  averments  of  the  answer  that 
the  defendants  were  in  £aict  trustees  of  Laird,  holding  the 
title  for  him,  and  it  will  be  seen  that  one  important  element, 
whereby  the  deed  in  question  was  declared  to  be  good  and 
valid  as  a  warranty  deed,  is  wanting  in  the  answer,  viz.,  a 
consideration.  The  consideration  passed  to  Laird;  these 
defendants  received  nothing;  they  acted  as  machines  in 
making  the  conveyance,  and  if  the  deed  cannot  be  supported 
as  a  deed  of  bargain  and  sale  without  an  adequate  considerar 
tion  received  by  these  drfendamis^  then  it  must  Ml ;  for  as 
to  these  defendants,  no  consideration  passed  between  the 
parties. 

We  apprehend  that  it  was  entirely  unmaterial  to  whom 
the  consideration  was  paid.  The  question  is,  not  whether 
Laird  or  these  defendants  received  the  consideration,  but 
was  the  value  of  the  property  paid  for  by  the  plaintiffs  ? 
The  fact  that  defendants  were  trustees  for  Laird  cannot 
affect  their  liability.  They  acknowledge  that  they  received 
$3,000  for  the  property  and  covenant  to  warrant  the  titie, 
and  if  they  immediately  paid  the  money  to  Laird,  to  whom 
it  belonged,  that  &ct  would  not  enable  them  to  defend  against 
their  covenant. 

Trustees  are  never  under  any  obligation  to  make  a  per- 
sonal covenant  of  warranty,  but  if  they  volunteer  to  do  so 
their  liability  is  precisely  the  same  as  if  they  were  acting 
for  themselves,  and  not  as  trustees. 

Upon  this  subject  Mr.  Hill  (on  Trustees,  page  790)  says : 
^'It  has  been  already  observed  that  trustees  cannot  be  required 
to  enter  into  any  ])ersonal  covenants  for  titie  in  a  conveyance 
of  trust  estate,  beyond  the  usual  covenant  that  they  have 
not  incumbered.    But  if  they  should  enter  into  any  such 
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personal  covenants,  they  will  be  liable  in  an  action  at  law 
by  the  covenantees  in  case  of  breach." 

In  Oreason  v.  KeteUas^  17  N.  Y.  491,  the  court  of  appeals 
holds  as  follows :  "Although  parties  who  act  in  respect  to 
the  property  in  their  hands  in  the  capacity  of  trustees  only 
are  not  ordinarily  under  any  obligation,  in  executing  the 
duties  of  their  trust,  to  enter  into  any  personal  covenants  in 
relation  to  the  trust  property,  yet  when  they  voluntarily  do 
so  they  are  not  only  themselves  bound  to  perform  such  cov- 
enants, but  those  who  succeed  to  their  rights  as  trustees  are 
also  bound,  so  long  as  they  retain  the  control  of  the  prop- 
erty to  which  they  relate.  See,  also,  Sumner  v.  WiUiamSj 
8  Mass.  162. 

The  facts  set  out  in  the  third  defense  of  the  answer  are  not 
suflBicient  to  constitute  a  legal  defense  to  said  action, 

4.  The  final  question  relates  to  the  acknowledgment  of  the 
deed.  The  acknowledgment  is  not  in  the  form  prescribed 
by  the  statute,  and  the  defendants  contend  that  this  irregu* 
larity  vitiates  the  deed  as  between  the  parties  to  the  instru- 
ment. 

Our  statute  provides  (section  3,  p  396):  "Every  convey- 
ance in  writing,  whereby  any  real  estate  is  conveyed  or  may 
be  affected,  shall  be  acknowledged  or  proved  in  the  manner 
hereinafter  provided."  Section  6  provides :  "No  acknowl- 
edgment of  any  conveyance  whereby  any  real  estate  ia  con- 
veyed or  may  be  affected  shall  be  taken  unless  the  person 
offering  to  make  such  acknowledgment  shall  be  personally 
known  to  the  oflBicer  taking  the  same  to  be  the  person  whose 
name  is  subscribed  to  such  conveyance  as  a  party  thereto, 
or  shall  be  proved  to  be  such  by  oath  or  affirmation  of  a 
creditable  witness." 

It  is  admitted  that  the  acknowledgment  to  the  deed  in 
question  does  not  answer  the  requirements  of  the  statute. 
Does  such  failure  in  the  acknowledgment  vitiate  the  deed 
as  between  the  parties  thereto  ? 

The  object  of  an  acknowledgment,  and  the  record  of  a 
deed  affecting  real  estate  relates  to  the  rights  of  third  per- 
sons. 


Digitized  by 


Google 


1872.3     ,  Taylor  v,  Holteb*  711 

It  is  submitted  that  a  deed  as  between  the  parties  to  the 
instrament  is  good  and  valid  when  signed,  sealed  and 
delivered,  and  the  purpose  of  acknowledgment  and  record 
is  for  the  protection  of  third  persons.  As  between  the 
parties  a  deed  can  be  enforced  without  acknowledgment 
•  and  without  record.  The  acknowledgment  is  no  part  of 
the  deed. 

In  the  case  of  Wood  v.  Owings^  1  Cranch,  239,  the 
supreme  court  of  the  United  States  holds,  in  considering 
a  case  under  the  Maryland  statutes,  which  upon  the  subject 
of  acknowledgment  of  deeds  are  similar  to  ours: 

**  It  is  a  well-established  doctrine  of  the  common  law  that 
a  deed  becomes  complete  when  sealed  and  delivered.  It 
then  becomes  the  act  of  the  person  who  has  executed  it,  and 
whatever  its  operation  may  be,  it  is  his  deed.  The  very  act 
of  living,  which  puts  the  paper  into  the  possession  of  the 
party  for  whose  benefit  it  is  made,  seems  to  require  the  con- 
struction that  it  has  become  his  deed.  Upon  the  most 
mature  consideration  of  the  subject,  the  opinion  of  the 
court  is,  that  the  words  used  in  the  act  of  Maryland,  which 
have  been  recited,  consider  the  instrument  as  a  deed 
although  inoperative  till  acknowledged  and  enrolled. '^ 

Following  this  decision  we  hold  that  the  defect  in  this 
acknowledgment  does  not  destroy  the  deed  as  between  the 
parties  thereto,  and  that  as  between  such  parties  the  deed 
would  be  good  even  without  acknowledgment  or  record. 

The  questions  we  have  considered  in  this  opinion  may  be 
reduced  to  the  following  as  a  statement  of  the  conclusions 
arrived  at : 

1.  The  intent  of  the  parties  must  be  gathered  from  what 
is  written  rather  than  from  parol  evidence,  but  the  language 
of  the  instrument  may  be  construed  by  the  light  of  sur- 
rounding circumstances,  and  so  far  as  possible  the  court 
may  put  itself  in  the  place  of  the  parties,  and  may  inter- 
pret the  language  from  this  stand-point,  but  nothing 
can  be  added  to  or  taken  from  the  written  words.  There- 
fore no  interpretation  could  be  given  to  a  deed  whereby  the 
words  "Right-hand  fork  of  Oro  Fino  gulch  "  in  the  descrip- 
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tion  conld  be  made  to  read  '^Left-hand  fork  of  Oio  Fino 
gnlch.' '  Extrinsic  parol  evidence  can  only  explain  ambigu- 
ous and  uncertain  words  and  phrases.  Words  direct,  sim- 
ple and  certain  cannot  be  explained  by  parol. 

2.  The  measure  of  damages  for  breach  of  warranty  in  a 
deed  is  the  value  of  the  property  at  the  time  of  the  con- 
veyance, together  with  interest  thereon,  and  the  necessary 
costs  and  expenses  incurred  in  defending  the  title,  and  such 
costs  and  expenses  include  a  reasonable  counsel  fee. 

3.  The  words  remise,  release  and  quitclaim,  when  sup- 
ported by  an  adequate  consideration  and  warranty  of  title, 
thereby  showing  the  intention  of  the  parties  to  have  been  to 
convey  the  property  itself,  and  not  the  grantors'  interest 
therein,  are  words  of  bargain  and  sale,  and  operate  to  con- 
vey the  proi)erty  described. 

4.  The  grantors  being  trustees  and  holding  the  title  for 
the  benefit  of  third  persons,  and  the  consideration  having 
passed  to  such  third  persons,  does  not  affect  their  liability. 
They  are  liable  on  their  personal  covenants,  notwithstanding 
their  character  as  trustees. 

6.  The  acknowledgment  to  a  deed  is  no  part  of  the  deed, 
and  as  between  the  parties  to  the  instrument  a  deed  is  good 
without  acknowledgment,  the  acknowledgment  and  record 
being  required  for  the  protection  and  benefit  of  third  -p&t- 
sons. 

The  judgment  of  the  court  below  is  affirmed. 

Jvdgrn,ent  affiflrrned. 
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Hon.  D.  8.  WADE,  Chuv  Jusncx. 
HoK.  HTBAM  KNOWLES,  AsBOCZATa  Jusiiox. 


Habvey,  respondent,  v.  Whitlatoh  et  al.,  appellants. 

'PRAcmoM'-verdiet—iudoment  nunc  pro  tune.  After  a  yerdlot  hai  been  f«n« 
derad  and  the  clei^  hai  failed  to  enter  Judgment  thereon  at  the  proper 
term,  the  ooort  can  enter  a  Judgment  rwno  pro  tunc  at  any  laooeedlng  tenn. 
If  the  rights  of  third  parties  are  not  affected. 

Appeal. from  the  Third  District,  Lewis  and  OkurJce  Chvmiy. 

Is  Febmary,  1873,  the  conrt,  Wads,  J.,  ordered  that 
judgment  should  be  entered  nunc  pro  time  on  a  verdict 
rendered  in  July,  1871.    The  facts  are  stated  in  the  opinion. 
Vol.  L— 90. 
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M.  BuLLABD,  for  appellants. 

Shobeb  &  LowRY,  for  respondent 
No  briefs  on  file. 

Wade,  C.  J.  This  case  was  tried  to  a  jury,  at  the  July 
term,  1871,  of  the  district  court  for  Lewis  and  Clarke  county, 
and  at  that  term  an  order  was  made  that  judgment  be 
entered  upon  the  verdict.  The  judgment  was  not  entered 
in  pursuance  of  this  order  At  the  February  term,  1872,  of 
said  court,  the  plaintiff  made  a  motion  asking  that  judgment 
be  entered  nunc  pro  tuncy  and  judgment  was  entered 
accordingly.  From  the  order  causing  judgment  to  be 
entered  nunc  pro  tunc,  the  defendants  appeal  to  this  court 
The  failure  to  enter  judgment  upon  the  verdict,  in  pursu- 
ance of  the  order  therefor,  was  an  omission  or  mistake  of 
the  clerk  of  court. 

There  was  no  error  in  the-entry  of  the  judgment  nun^  pro 
tunc.  The  court  is  master  of  its  own  records  for  the  pur- 
pose of  correcting  clerical  errors,  and  whenever  a  clerk  of 
court  fails  to  enter  judgment  as  ordered  by  the  court  to  do, 
the  court  can  cause  such  judgment  to  be  entered  at  any 
succeeding  term,  provided  such  entry  does  not  interfere 
with  or  affect  the  rights  of  third  persons,  and  no  such  rights 
are  presented  or  appear  in  this  case. 

Judgment  affirmed. 


Cornell,  respondent,  v.  Latta,  appellant. 

PBAOnox — oral  twHee  of  appeaL  Section  870  of  th^  Civil  Praotioe  Aot  reqoireB 
a  written  notice  of  appeal,  and  an  oral  notice  given  in  open  oonrt  ia  inaoffl- 
o&ent. 

Appeal  from  the  Mrst  District,  OdUatin  County. 

In  November,  1872,  Latta  appealed  from  the  decision  of 
the  court,  Servis,  J.     The  facts  are  stated  in  the  opinion. 
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Page  &  Coleman,  for  respondent. 

Wade,  C  J.  This  waja  a  case  of  forcible  entry  and 
detainer,  tried  before  a  justice  of  the  peace,  and  appealed 
to  the  district  court,  and  from  thence  appealed  to  this  court 
The  respondent  appears  here  and  files  a  motion  to  dismiss 
the  appeal,  for  the  reason  that  no  motion  of  appeal  was 
filed  with  the  clerk  of  the  district  court,  and  no  copy  of 
such  notice  was  served  upon 'the  adverse  party  or  his 
attorney.  Section  370  of  the  Code  provides  that  the  appeal 
shall  be  made  by  filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order  appealed  from  is  entered,  a  notice 
stating  the  appeal  from  the  same  or  some  specific  part 
thereof,  and  serving  a  copy  of  the  notice  on  the  adverse 
party  or  his  attorney. 

The  notice  of  appeal  herein,  as  disclosed  by  the  record, 

was  an  oral  notice,  given  in  open  court.    This  notice  does 

not,  in  any  respect,  answer  the  requirements  of  section  370, 

before  referred  to,  and  for  this  reason  the  case  is  dismissed 

from  this  court 

Appeal  dismissed. 
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ABAin)ONMBNT. 

InUnHon,  The  loipention  of  work  upon  a  ditoh,  from  Jolj,  VM,  to  Angcut, 
1868,  mm  not  »a  abandonment,  if  there  was  no  Intention  to  abandon  the 
■ame.    AtchUonr*  Petenon,  66L 

ACCOUNT  STATED. 
See  FLEADUfQt  14. 


ACTION. 

L  Undertakktgonappeal'^Uah(UtyofwreHes^d€fen$eto  Ifthesoreties 

in  a  written  undertaking;  on  appeal  agree  to  pay  a  judgment  that  has 
been  rendered  in  the  distnot  court,  if  the  same  should  be  affirmed  by  the 
■apreme  court  of  the  Territory,  an  action  can  be  brought  against  one  of  the 
sureties  when  the  judgment  has  been  so  affirmed ;  and  in  this  action,  the 
facts  that  an  appeal  has  been  properly  taken  from  the  supreme  court  of  the 
Territory  to  the  supreme  court  of  the  United  States,  and  that  proceedings 
have  been  legally  stayed  on  the  judgment,  do  not  constitute  a  defense. 
BtiUordT.  G^Ue,609. 

2.  Undertaking  on  appeal — void  judgment  for  deficiency.  An  action  for  the 
non-payment  of  a  judgment  cannot  be  brought  upon  an  undertaking  on 
appeal,  providing  for  the  payment  of  any  denciency  arising  upon  the  sale 
of  mortgaged  premises,  if  no  judgment  for  such  deficiency  was  rendered 
in  the  original  suit.    Creighton  ▼.  HerahfUld,  689. 

See  Adminisibatob;  IiiLiOAi.  Fsbs;  Rxplxvin;  Sumbujw'  Retubn; 

TXBRITOBIAI.  WaIULLNTS,  6. 

ADMINISTRATOR. 

An  administrator  cannot  maintain  an  action  of  ejectment  for  the  possession  of 
realty,  or  trespass  for  damages  to  the  same.  Carhart  ▼.  Montana  :Mineral 
eto.Co..245. 

ADULTERY. 

See  CBiiciNAii  Law,  4. 

APPIDAVIT. 
See  Attachment. 

AGENCY. 
See  Pbingipaii  and  Aoxm*. 

AGENT. 

DteHaroHon  of —authority.  The  declaration  of  an  agent  of  a  corporation, 
respecting  his  authority,  is  hearsay  testimony.  BroOfi  ▼.  (7.  ^  &  &.  ^  &  If. 
Co.,  W. 

See  Principai«  and  Aoknt. 
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AGRBEMENT. 

1.  Situation  of  parties.    The  situation  of  the  parties  to  an  agreement  can  be  con- 

sidered by  the  court  to  ascertain  the  meaning  of  the  instrument.    Oreiohton 
V.  Vanderlip,  400. 

2.  Waiver  of  condition.    An  agreement  cannot  be  rescinded  by  the  failure  of  a 

party  to  perform  a  condition  which  has  been  waived.   DanHs  v.  Otrmainey  210. 

See  Contract  to  Pay  Goij>  Dust;  Pbactick,  43, 44;  Statute. 

AGREEMENT  FOR  BUYING  LAND. 

How  rescinded — purchase-money.  Neither  the  vendor  nor  vendee  can  rescind 
a  written  agreement  for  the  purchase  of  land,  if  the  buildings  thereon, 
which  were  not  the  chief  inducement  to  such  purchase,  are  destroyed  by 
fire,  without  any  fault  of  the  vendor.  The  veudee  cannot  recover  the  por- 
tion of  the  purchase-money  which  he  paid  the  vendor  on  the  agreement 
before  the  fire  occurred.    JBoute  v.  Kuhworth,  133. 

AMENDMENT. 
See  Practice,  21,  88-80 

APPEAL  BOND. 
To  the  Supreme  Court  of  the  United  States,  279. 

APPEAL. 
See  Action;  Practice,  1,  87, 88,  63, 74;  Rbcsivxb. 

APPEARANCE. 
See  Practice,  14, 15,  28, 88. 

APPROPRIATION  OF  PAYBiBNT. 
See  Mechanics*  Lien,  1. 

APPURTENANOB. 
See  Evidence,  6;  Grant. 

ASSAULT  AND  BATTERY. 

LiahiUty  of  parties.  In  an  action  to  recover  damages  for  an  assault  andbatteiy 
the  defendants  are  jointly  and  sevex^y  liable.    DaUy^v.  JEUdfem^  467. 

See  Pleading,  17, 18. 

ASSAULT  WITH  DEADLY  WEAPON. 
See  Criminal  Law,  1. 

ASSIGNMENT. 
See  Mechanics'  Lien,  4 ;  Mortgaqe,  2. 

ATTACHMENT. 

1.  IHs96lvUon  of.    The  defective  statement  of  a  cause  of  action  in  the  plead- 

ings is  not  a  ground  for  dissolving  the  attachment.    Cope  v.  W.  M,  M,Jt  P. 
Co.,  53. 

2.  Affidavit.    An  affidavit  for  an  attachment,  which  sets  forth  that  the  amount 

is  due  **upou  in  part  of  both  an  express  and  implied  contract,"  without 
specifying  how  much  is  due  upon  each  contract,  is  sufficient;  but  this  affi- 
davit is  not  a  modcfi  of  pleading.  lb. 
8.  Attachment  law  remedial.    The  attachment  law  Is  a  remedial  statute,  and 
must  be  liberally  construed.  lb. 
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4.  Undertaking— contract  of  sureties  The  oontnot  of  the  sureties  In  an 
attachment  undertaking  is  in  the  nature  of  a  guarantT  that  the  principal 
will  pay  the  costs  and  damages  sustained.    Pinney  v.  Hershfidd,  Sffl. 

6.  Officer  ia  tnuitee  for  creditor.  An  officer  that  has  levied  upon  property 
holds  the  same  and  receives  an  undertaking,  if  it  is  dulv  tfliken  from  his 
possession,  as  a  trustee  for  the  benefit  of  the  attaching  creditor.  Lomme  v. 
Sioeeney^  684. 

See  EytdsngSi  8 ;  Plsadiko,  18 ;  IIeflevik,  6. 

ATTORNEY  IN  FACT. 

Authority  for  appearance.  The  attorney  in  fact  of  a  corporation,  who  is  ^dotits 
general  managing  agent,  cannot  appear  in  an  action  against  it  without  spe- 
cial authority.    X.am5  v.  G.  A  S.  iJ.  A  S.  M.  Co.,  64. 

ATTORNEYS'  PEES. 
See  iNJtrycnoN,  7 ;  FLSADiNa,  5.    ' 

AUDITOR. 
See  TSBBlTOBIAIi  Auditob. 

BANK  CHECK. 

Indorsement  of —  bill  of  exchange  —  days  of  grace  —  proietL  An  instrument  In 
these  words, 

**  No.  4,  HxuENA,  M.  T.,  May  16, 1871. 
[Stamp.] 
"Fox&Lysteb,  Bankers', 

**  Pay  to  Thomas  Cotsworth,  or  bearer,  twenty  dollars. 

*'  CHARLES  HENDRTE." 
Indorsed:  ''Gxorgs  Stokey." 

is  not  a  bill  of  exchange,  but  a  **  check  for  funds  deposited  in  bank,"  and  Ls 
not  entitled,  under  the  laws  of  this  Territory,  to  any  days  of  grace,  and  the 
indorser  is  liable  without  any  notice  of  its  non-payment.  McDonaid  v. 
titohexj,  388. 
CharacteritiiicH  of,  A  bank  check  is  always  drawn  on  a  bank  or  banker,  and 
is  an  absolute  appropriation  of  a  certain  sum  in  the  hands  of  the  banker ; 
it  is  payable  immediately  on  presentation  on  the  day  designated,  and  pre- 
sented only  for  payment,  and  is  not  allowed  any  days  of  grace.    lb. 

BANKRUPTCY. 

Preference  to  creditor.  In  this  case  the' court  found  that  a  firm  had  committed 
an  act  of  bankruptcy  by  giving  preference  to  a  creditor.  Story  v  Nouiant 
860. 

See-  Paiitnxbshif,  6. 

BILL  OF  EXCHANGE. 
See  Bank  Check. 

BLACKFOOT  TRIBE. 
See  Statutoby  Constbuotion,  26,  28. 

BOUNDARIES. 
See  MiNiNO  Claims,  8. 

CASES  AFFIRMED,  DOUBTED  OR  DENIED. 

Brown  f.  Gaston  ft  Simpson  G.  &  S.  M.  Co.,  67,  affirmed^    See  Lamb  v.  G.  ft  8. 

M.  Co.,  M. 
ClaiT  V.  RoUand,  24  Cal.  147,  doubted.    See  Lomme  v,  Sweeney,  684. 
Collier  V.  Field,  012,  affirmed.    See  Roder  v.  Brvin,  682. 
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Davis  V.  Hendrle,  409,  affirmed.    See  Collier  «.  Field,  02. 

nonnell  t>.  Humphrevg,  618,  affirmed.    See  Tajlor  «.  Halter,  888. 

Gallagher  v.  Barey,  467,  affirmed.    See  Moohon  v.  Solliyan,  470;  Woolman  «. 

Garringer,  585;  Crelghton  v.  Hershfield,  698. 
Hoffknan  v.  Walton,  86  Mo.  613,  doubted.    See  Black  v.  Appolonio,  842. 
Kleinsohmidt  v.  Duophj,  113,  affirmed.    See  Aylesworth  «.  Reeoe,  200. 
Mason  v.  Germain,  268,  affirmed.    See  Black  v.  Appolonio,  842. 
Moohon  V.  Sulliyan,  470,  affirmed.    See  Simonton  v.  Kellj,  488. 
Kickerson  v.  Chatterton,  7  Cal.  668,  doubted.    See  Lomme  «.  Sweenej,  684. 
Travis  v.  McCk>rmick,  148,  affirmed.    See  Same  Case,  847. 
Woolman  v.  Ganlnger,  536,  affirmed.    See  Gallagher  v.  Bar«7, 467. 

CHAKGE  OP  VBKUE. 
See  VmnTX. 

GHABGE  TO  JUBY. 
See  Pbactics,  5,  46,  60. 

CHATTEL  MORTGAGE. 

1.  Mortgagee  loses  lien  after  debt  matures,    A  mortgagee  of  personal  property 

loses  his  lien  thereon,  as  agent  against  a  purchaser  in  good  faith  nom  the 
mortgagor  in  possession,  after  the  maturity  of  the  mortgage  debt,  although 
the  mortgage  is  good  and  valid  for  one  year  after  it  is  recorded.  Tra/vts  v. 
McCormick,  148. 

2.  Laches  of  mortgagee  invalidates  his  lien.    In  this  case,  the  unexplained  failure 

of  the  mortgagees  to  take  possession  of  property,  or  foreclose  their  mort- 
gage, two  months  after  the  maturity  of  their  debt,  was  laches,  and  invali- 
aated  their  lien,  as  airaiust  a  purchaser  in  good  faith.  lb. 

8.  DiUy  of  mortgagees.  The  mortgagees  of  personal  property  should  take  imme- 
diate possession  of  the  same  after  the  maturity  of  their  debt,  or  endeavor 
so  to  do  with  sufficient  diligence.  lb. 

4.  Issue  of  diligence.  It  is  a  mixed  question  of  law  and  fact  to  determine  the 
issue  respecting  the  use  of  due  diligence  by  the  mortgsgee  of  personal  prop- 
erty to  obtain  possession  of  the  same.    Travis  v.  AfeCormicfe,  847. 

6.  Diligence  ^possession  of  property.  The  mortgagee  of  personal  property,  who 
makes  no  effort  to  obtain  thjs  possession  thereof,  within  a  month  after  the 
maturity  of  his  debt,  does  not  use  the  diligence  that  is  required  by  law.  lb. 

6.  Sale  of  mortgaged  property.  The  owner  of  personal  property  that  has  been 
mortgaged,  can  sell  or  exchange  the  same  without  alfeoting  the  validity  of 
the  mortgage.    Da/vis  v.  Blume,  UBS. 

CHECK. 
See  Bank  Chsok. 

COMPOUND  mTBRBST. 
See  iNTBBBsr,  2, 8. 

CONFESSION. 
See  Cbixinai*  Law,  6, 7. 

CONSIDERATION. 
See  Pbom IS80BT  Norx,  4, 6. 

CONSOLIDATING  SUITS. 
See  Pbaotiox,  29. 


Digitized  by 


Google 


INDBX.  721 

CONSPIRACY. 

CHti  of  action.  The  gist  of  the  action,  upon  a  ohazge  of  oonBpiracy  by  two 
persons,  is  the  previoos  preconcerted  agreement  or  confederation.  DaOy 
▼.  Redferrif  467. 

See  Plsading,  17, 18. 

CONSTITUTIONAL  LAW. 

Statute  authorieing  verdict  by  threer-fowihs  of  jwry  void.  The  act  of  the  legisla- 
ture of  Montana,  which  provides  that  the  verdict  of  three-fourths  of  the 
lurors  shall  have  the  same  effect  *^  as  if  agreed  upon  by  the  whole  of  the 
jurors,"  approved  January  16, 1869,  is  unconstitutional  and  void  in  actions 
at  common  law,  in  which  the  value  at  controversy  exceeds  $20.  Klein- 
achmidt  v.  Ihmphyy  118. 

See  Equity,  2,  5;  Tsbbitobtaij  Auditob,  2;  Tsruitobiai«  Wabbant,  8. 

CONTRACT. 

L  Services — speci-cd  contract — absence  of  employee.  A  servant,  who  is  employed 
under  a  contract  for  a  certain  time,  at  a  fixed  price,  cannot  recover  on  the 
contract  for  the  services  he  has  rendered,  if  he  has  left  or  been  compelled 
to  leave  his  employers  through  their  conduct,  before  the  stipulated  time 
expires.    Isaacs  v.  McAnd/reicSj  487. 

2.  Services — effect  of  special  contract — time  of  service.  A  party,  who  is  employed 

under  a  written  contract,  as  a  superintendent  of  mines  for  five  years,  at  a 
salary  of  $4,000  per  year,  but  in  which  no  time  for  its  payment  is  fixed,  must 
perform  services  for  the  period  of  five  years,  before  he  can  bring  an  action 
for  any  part  of  his  salary.    lb. 

3.  Services — time  of  payment  — salary .    If  a  written  contract  does  not  fix  the 

time  for  the  payment  of  a  salary  to  a  servant,  who  is  to  work  for  five  years, 
at  a  certain  salary  per  year,  the  law  will  establish  such  time  at  the  end  of 
the  five  years.  lb. 
4  Services — entire  contract— remedies — party  prevented  from  performing  con- 
tract. A  party  who  is  prevented  from  performing  an  entire  contract  by  the 
other  party  has  three  remedies ;  he  ma^  keep  himself  ready,  willing  and 
able  to  perform  the  contract  until  it  expires,  and  then  sue  on  the  contract, 
or  sue  upon  the  quantum  meruit  for  what  his  services  are  actually  worth,  or 
sue  for  damages  for  breach  of  the  contract  by  the  other  party.    lb. 

6.  For  Montana  currency  cA)nstrued —  salary  for  services,    tinder  a  contract, 

which  provides  that  a  salarr  for  services  shall  be  at  the  rate  of  $4,000  a 
year,  in  Montana  currency,  allowing  greenbacks  to  be  worth  90  cents  of  the 
dollar  of  said  currency,  the  amount  of  such  salary  is  $4,000  per  year.  lb. 
d.  Place  of  performance  and  denuind.  Under  a  contract  that  is  made 
in  New  Y  ork  to  be  performed  in  Montana,  in  which  the  place  of  payment 
for  services  is  not  fixed,  a  demand  for  payment  must  be  made  in  New  Tork, 
if  the  employers  have  their  domicile  there.    lb. 

7.  Rate  of   interest  after  demand  for  payment  for  services.    In   an  action 

to  recover  for  services  performed  in  Montana,  under  a  contract  made  in 
New  York,  which  does  not  fix  the  rate  of  interest,  if  the  payment  for  ser- 
vices is  refused  after  a  demand  therefor  in  New  Tork,  the  rate  of  interest 
would  be  that  prescribed  by  the  laws  of  this  Territory.    lb. 

8.  Charge  on  business  —  personal  liaMlity.     An    agreement    that   the  travel- 

ing and  living  expenses  of  a  superintendent  of  mines  shall  be  a  charge 
to  and  borne  by  the  joint  property  and  business,  makes  them  liens  upon 
such  property  and  business,  but  does  not  create  any  personal  liability  until 
the  remedy  against  the  property  has  been  exhausted.    lb. 

SeeEYiDEKOBfd;  Husband  akd  Wrra. 

CONTRACT  TO  PAY  GOLD  DUST. 

Promissory  note— merger— agreement.  A  contract  for  the  payment  of  gold 
dust,  in  the  nature  of  a  promissory  note,  is  not  merged  in  an  agreement,  by 
which  the  time  for  its  payment  is  extended,  the  rate  of  interest  reduced, 
and  the  means  of  paying  it  placed  in  the  hands  of  the  parties  liable  thereon ; 
and  this  agreement  cannot  be  introduced  in  evidence  under  the  allega- 
tions of  the  answer  that  the  agreement  released  the  parties  from  any 
liability  to  pay  the  gold  dust.    Creighton  v.  Vanderlipf  400. 

Vol.  L  — 91 
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OON8TBUCTION  OF  CONTRACT. 

See  AoRXBiaBRT. 

CORPORATION. 
See  Attobnst  in  tact. 

COSTa 

When  pruumBd  oorrecL  It  is  a  presamptlon  that  the  ooits  entered  I^Tthe  olarkp 
in  a  judgment,  have  been  properly  aaoertained  and   taxed.    Warden  ▼. 

See  RsPLiviN,  1,  8. 

COUNTER-CLAIM. 
See  PxAABiNO,  16;  Pbaotice,  70. 

COUNTY  BONDS. 

1.  VaUdOiy  of  jttatute  rtlaUng  to  county  hond»»    The  act  approTed  November  22; 

180r,  authorizing  county  commlBsioners  to  call  in  aU  outstanding  orders 
against  the  treasury  of  their  respective  counties,  and  issue  bonds  in  lieu 
thereof  U  valid.    Thomaa  v.  Smith,  21. 

2.  Power  of  commiasUmers  in  issuing  county  bonds.    The  county  oommissionera 

of  a  county  cannot  require  the  holders  of  the  evidences  of  its  indebtedness 
to  surrender  the  same.  The  act  approved  November  22, 1867.  confers  upon 
county  commissioners  the  power  to  issue  bonds  in  the  place  of  outstanding 
orders  which  have  been  voluntarily  presented  for  that  purpose.    lb. 

8.  Stoiute  relcUlng  to  payment  of  county  warrants  not  repealed.  The  act  approved 
November  19, 1867,  entitled  *'An  act  defining  the  duties  of  county  treas- 
urers, and  the  payment  of  county  warrants,"  is  not  repealed  by  the  act 
relating:  to  county  bonds,  approved  November  22, 1867.    lb. 

4.  Duty  oj  county  treasurer —power  of  county  commissioners.  The  treasurer 
must  pay,  upon  county  warrants,  money  in  the  treasur]^  of  the  county  which 
is  not  otherwise  appropriated  by  law.  An  order  forbiddlne  the  treasurer 
to  pay  such  warrants,  passed  by  the  county  commissioners,  is  void.    lb. 

COUNTY  COMMISSIONERS. 
See  County  Bonds. 

COUNTY  RECORDER 

AtUhority — stamps,  A  county  recorder  Is  not  authorized  to  determine  the 
value  of  gold  dust  described  In  a  mortgage  which  is  presented  to  him  for 
record,  and  cannot  know  what  stamp  should  be  affixed  thereto  before  he 
records  it.    QHjgm  v.  Herahfield,  66. 

COUNTY  TREASURER 
See  County  Bonds. 

COUNTY  WARRANTS. 

1.  Interest  on^  not  indorsed  by  treasurer.    The  neglect  of  the  county  treasurer  to 

properly  indorse  a  county  warrant  that  has  been  dulv  presented  to  him  for 
paymeut,  does  not  release  the  county  from  its  llabllily  to  pay  the  interest 
authorized  by  the  statute,  and  the  court  will  regard  the  indorsement  as 
made,  because  it  should  have  been  made.  Territory  ex  rel.  Largey  v.  QU- 
bert,  871. 

2.  Equity —maxim  applied— mandamus.     An  application  for  a  writ  of  man- 

oamus  is  an  equitable  proceeding;  and  the  maxim  In  equity  that  '* equity 
looks  upon  that  as  done  which  ought  to  have  been  done,"  is  applicable  to 
this  case.  lb. 

See  County  Bonds;  Statutobt  Conbtsdction,  18, 14,  IS. 
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COURTS. 


Ctumot  UgMaU— UmUaJUon,  Courts  cannot  leg:iBlste  and  exempt  parties  from 
the  operation  of  a  statute  of  limitation,  if  the  legislature  has  not  made  any 
exception.    Coad/y  v.  Reins,  424. 

See  DiSTBiCT  Coubts. 


CRIMINAL  LAW. 

1.  AasauU  vjUh  deadly  weapon— d^enae.    On  the  trial  of  a  party  indicted  for  an 

assault  with  a  deadly  weapon,  with  intent  to  inflict  upon  D.  a  bodily  injury, 
it  is  not  a  defense,  nor  a  part  of  the  res  gesUe,  that  D.,  before  the  assault 
was  committed,  had  wrongfully  depriyed  defendant  of  the  use  of  water, 
and  thereby  preyented  him  from  working  his  mining  ground.  Territory  of 
Montana  ▼.  prennan,  41. 

2.  Extortion.    A  person  who  demands  and  receives  illegal  fees  as  an  olfioer,  or 

under  the  color  of  his  office,  is  guilty  of  extortion.    Ming  v.  Truett,  322. 

8.  Fornication,  Fornication  is  the  canuil  and  unlawful  intercourse  of  an  un- 
married person  with  the  opposite  sex.  Territory  of  Monta/na  ▼.  Whitcomb, 
859. 

4.  Adultery,  Adultery  is  the  unlawful  sexual  intercourse,  or  open  and  unlaw- 
ful living  together  of  a  man  and  womau,  when  one  or  both  of  them  are 
married,  lb. 

5u  Evidence  of  fomicaZion— unmarried.  A  party,  who  has  been  indicted  for  the 
crime  of  fornication,  cannot  be  convicted  unless  it  is  alleged  and  proved 
that  he  was  unmarried  at  the  time  specified  in  the  indictment.  lb. 

6.  Evidence — conviction  on  cor^eesione.    The  testimony  of  a  confession  of  guilt 

by  the  accused,  which  is  not  corroborated  by  any  other  evidence.  Is  insuf- 
ficient to  sustain  a  conviction.    Territory  of  Montana  v.  McCliny  394. 

7.  Confessione  to  officere.    Confessions  of  guilt  by  the  accused  cannot  be  ad- 

mitted in  evidence,  if  they  were  not  made  voluntarily;  and  such  con- 
fessions, made  to  an  officer  having  the  accused  in  custody,  will  be  rejected 
if  they  were  made  after  the  officer  had  said  that  it  would  be  better  for  him 
to  confess  his  guilt.  lb. 

See  INBIOTMBNT. 

CUSTOM. 
See  MiNiNa  Ciaims,  3, 4;  MiNiNa  Cusroics. 

DAMAGES. 

1.  Profits  on  resale  of  goods  too  remote.     The  profits  which  might  have  been 

made  by  the  resale  of  goods  are  too  remote  to  sustain  an  action  for  speciOo 
damages.    Loeb  v.  Kamak^  152. 

2.  Measure  of  for  distraining  rent  iUegaUy.    In  an  action  to  recover  damages  for  ^ 

the  wrongful  taking  and  conversion  of  money  by  another  under  a  distress 
warrant  for  rent  due  from  a  third  person,  the  party  is  entitled  to  recover 
the  amount  that  was  so  taken  and  converted,  with  legal  interest  for  its  de- 
tention, and  exemplary  damages.    Bohm  v.  Dunphy,  ^. 

8.  A'^'oardivij  of  exemplary— recklessness.    Exemplary  damages  are  only  given 

when  a  willful  act  is  complained  of,  or  there  is  either  a  wanton  recklessneea 
or  a  deliberate  intention  to  injure.  lb. 

See  Deed,  8^4;  Injunction,  2,  4,  6,  7;   Pabtnxbship,  6;  Pubadino,  8; 
Repusvin,  2,  ID,  11. 

DATS  OP  GRACE. 
See  Bank  Chxok. 

DECLARATION. 
See  Aoxnt;  Eyidsnox,  L 
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DBEID. 

L  Extrlnaic  evidenoe  of  dUches  deacribed.  In  detetminliiir  what  prapertj  w 
oonveved  hv  a  deed,  which  describes  the  same  as  "  the  ditches  known  aa 
the  Silver  Bow  Company's  ditches,"  **and  more  particularly  known  as  the 
Humphrey  and  Allison  ditches,"  the  court  should  consider  extrinsic  parol 
evidence,  tending  to  prove  that  the  ditch  known  as  the  '*  Park  ditch  "  was 
one  of  the  said  ditches ;  that  it  was  necessary  to  convey  the  water  to  the 
said  ditches ;  and  that  the  said  ditches  would  be  of  no  value  without  the 
"  Park  ditch."    DormeU  v.,  Humphreys,  518. 

Z.  Description  of  property— fork  of  gula^— parol  evidence.    Parol  evidence  is 

not  admissible  to  show  that  the  grantors  in  a  deed,  in  which  the  property  ia 

described  as  **all  the  water  of  the  right-hand  fork  of  Oro  Fino  gulch,** 

'  intended  to  convey  the  water  of  the  left-hand  fork  of  the  same  gulch.    Tmh- 

lor  V.  JEf  otter,  688. 

8.  Breach  of  warranty  —  metieure  of  danuiffes.  The  meaaiure  of  damaees  against 
grantors,  who  have  warranted  the  title  and  agreed  to  defend  the  same  in 
the  deed,  is  the  value  of  the  property  at  the  time  the  conveyance  is  made 
and  interest  thereon,  and  the  necessarv  costs,  expenses  and  reasonable 
counsel  fees  incurred  in  defending  the  title.    lb. 

4.  Consideration— damages— gold  d\*8t— dollars.  In  an  action  to  recover  dam- 
ages for  the  breach  of  warranty  in  a  deed,  the  consideration  of  which  is 
*'two  thousand  dollars  in  clean  gulch  gold  dust,**  only  $2,000  in  currency 
can  be  collected  as  damages  for  the  value  of  the  consideration.    lb. 

6.  Interpretation  —  conHderation — toords  of  bargain  and  sale.  The  words  " re- 
mised, released  and  quit-claimed*'  in  a  deed,  in  which  the  consideration 
is  the  full  value  of  the  property,  and  the  grantors  have  warranted  the 
title,  are  words  of  bargain  and  sale,  which  convey  the  property  described, 
lb. 

a  Acknowledgment.  A  deed  which  is  not  acknowledged  or  recorded  is  good 
between  the  parties.    lb. 

See  Pabol  EjVidkncs,  2;  Tbitstbe. 

DEFAULT. 
See  Pbacticb,  8,  7, 13,  26. 

DEMAND. 
See  RsFLEYiN,  4, 16. 

DEMAND  NOTE. 
See  Pbomibsobt  Notb,  2. 

DEMURRER. 

See  Pbaoticb,  86. 

DEPOSITION. 

1.  When  certificate  is  insufficient.    The  certificate  of  a  deposition,  which  does 

not  state  that  the  witness  was  sworn  before  giving  his  evidence,  or  that  it 
was  read  to,  or  corrected  by,  the  witness,  &  insufficient.  McCormiek  v. 
Largey^  158. 

2.  Taken  by  notary  public  of  a  State.    A  deposition,  which  has  been  taken  by  a 

notary  public  in  any  State,  cannot  be  read  in  evidence  in  the  courts  of  this 
Territory.    lb. 

8.  Preswnption  in  favor  of  ruling  of  court  below.  If  the  transcript  does  not 
contain  the  certificate  of  a  deposition,  this  court  will  presume  m  favor  of 
the  court  below  that  such  certificate  is  insufficient,  although  the  clerk  says 
in  a  note  in  the  transcript,  "  Here  follows  the  proper  certificate.*'  lb. 

4.  JV^orrotive  form.  A  deposition,  which  is  taken  in  the  narrative  form  is  legal, 
lb. 

DESCENT. 

Of  quarte  lodes.  The  statutes  of  this  Territory,  which  regulates  ^he  descent 
and  dlBtributlon  of  real  property,  are  applicable  to  quarts  lodes.  CanrhaH 
V.  Montana  Mineral,  eto.*  Co.,  245. 
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DISMISSAL  OF  ACTION. 

A  final  judgment  The  dismissal  of  an  action  is,  in  eflisot,  a  final  Jadgment 
against  the  plaintiff,  although  he  has  the  light  to  bring  a  new  action  for  the 
same  sabject-matter.    J^o/der  v.  Steele,  206. 

DISTRAINT  FOR  RENT. 
See  Damaobs,  2;  LandIiOBD  Ain>  Txnaitf. 

DISTRICT  COURTS. 

L  Not  federal  ootMts.  The  district  courts  of  this  Territory,  created  by  congress, 
are  not  federal  courts  contemplated  by  the  constitution.  KleinechnUdt  y. 
Dunphy,  118. 

2.  JuriaaicUon.  The  district  courts  of  the  Territory,  created  by  congress,  are 
not  courts  of  the  United  States.    Sandere  v.  Fartoelly  599. 

8.  Emiity — citieew^ip  of  parties.  The  district  courts  of  the  Territory,  exer- 
cising the  jurisdiction  of  the  circuit  courts  of  the  United  States,  have  no 
Jurisdiction  of  a  suit  in  equity  between  citizens  of  the  Territory.    lb. 

4.  EquUy  —The  district  courts  of  the  United  States  have  no  jurisdiction  to 
determine  equity  causes.    lb. 

DIVERSION  OF  WATER. 
See  Watkb  Riohts,  2, 8 ;  Puiadinq,  6. 

EJECTICENT. 

Proof'— Utle — poeeeeHon.  In  an  action  of  ejectment,  the  plaintiff  most  prove 
that,  at  the  time  the  suit  was  brought,  the  title  or  right  to  the  immediate 
possession  of  the  property  was  in  himself,  and  that  the  defendant  unlaw- 
fully withheld  the  possession  of  the  same.    Herbert  v.  King^  476. 

See  ADMINISTBAtOB. 

ENTRY  AND  DETAINER. 
See  Plbadino  20,  22. 

EQUITY. 

L  7>lal  of  suit— decree— findings  of  fury,  A  snlt  in  equity  is  properly  tried  by 
the  court  that  bases  the  judgmeutand  decree  upon  the  pleadings,  evidence 
and  proceedings  in  the  case  In  accordance  with  Its  convictions,  and  without 
any  regard  to  the  findings  of  the  jury  upon  questions  that  were  submitted 
to  aid  the  conscience  of  the  court,  or  any  other  considerations.  OaUoffher 
V.  Basey,  457. 

2.  Equity  and  law  —power  of  legislature  over  proceedings.  The  territorial  leg- 
islature can  prescribe  the  forms  of  proceedings  in  cases  in  equity  and  ac- 
tions at  law,  but  cannot  destroy  or  blend  together  the  separate  and  distinct 
jurisdictions  of  chancery  and  common  law,  which  have  been  conferred 
upon  courts  by  the  organic  act.  lb. 

8.  Cases  in  equity  — equitable  defense  — trial  by  jury  — decree.  Cases  in  equity, 
in  which  equitable  relief  is  demanded,  and  actions  at  law,  in  which  an 
equitable  defense  is  made,  cannot  be  tried  by  a  jury  as  at  law.  but  the  de- 
cree must  be  rendered  by  the  judge,  sitting  as  a  chancellor  in  a  court  of 
chancery.  lb. 

4.  Jury  trial— void  decree.  A  decree,  which  is  rendered  upon  the  verdict  of  a 
juiy  in  an  equitable  action,  that  has  been  tried  as  a  suit  at  common  law,  is 
void.    Creighton  et  al.  v.Hershfield  et  oZ.,  689. 

6.  Jurisdiction  of  courts  under  organic  act  The  jurisdiction  as  to  law  and 
equity,  of  the  courts  of  the  Territory  created  by  the  organic  act,  are  as 
separate  and  distinct  as  those  that  were  known  and  defined  at  the  time  of 
the  adoption  of  the  constitution.  lb. 

8.  Actiwis  ai  loMo-Vrial- jurisdiction.  A  court  has  no  jurisdiction  in  this 
Territory  to  try  a  common-law  action  as  a  suit  in  equity;  and  it  cannot  try 
an  equitable  action  as  an  action  at  common  law.  lb. 
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7.  Foreclogure  of  mortgage — penonal  judgment  In  an  equitable  action  to  f  oro- 
olose  a  mortgage,  a  court  cannot  render  a  personal  judgment  agidnst  the 
mortgagors,  and  decree  a  sale  of  the  mortgaged  premises  to  satiif  j  sooli 
judgment. 

See  County  Wabrants,  2;  Distbioi  Coubt. 

EQUITT  CAUSES. 
See  Tbiaij  by  Jury. 


ESTOPPEL. 

Denial  of  name — promissory  note.  The  maker  of  a  promissory  note  is  estopped 
from  denying  his  name  or  that  of  the  payee  as  it  is  written  in  the  note. 
Kemp  ▼.  McCormick,  420. 

See  Married  Women,  8. 


EVIDENCE. 

1.  Declarations  of  one  party  made  in  absence  of  another.    The  declarations  of 

parties  concerning  a  mortgage  executed  by  them  to  one  of  the  defendants, 
and  made  in  the  absence  of  this  defendant,  are  admissible,  if  evidence  has 
been  introduced  tending  to  show  collusion  between  the  parties  respecting 
the  instrument.    Kleinschmidt  v.  Dunphy,  118. 

2.  Exemplary  dam^tges—mitigaiion — legal  advice.    In  a  suit  to  recover  exem- 

plary damages,  a  party  can  prove,  as  a  mitigating  fact,  that  he  had  acted  in 
good  faith  under  the  advice  of  an  attorney.    Bofim  v.  Dtmphy,  833. 

8.  JProof  of  specicd  contract.  A  party  who  brings  an  action  upon  a  special  con- 
tract cannot  recover,  if  he  does  not  establish  the  contract,  as  alleged  in  his 
complaint,  and  prove  that  he  has  complied  with  its  terms.  Simonton  v. 
Kelly,  363. 

4.  Injury  to  the  person.  In  proving  the  actual  injury  caused  by  the  unskillful 
treatment  of  a  patient  by  a  physician,  it  is  competent  to  show  all  the  facts 
resulting  from  the  injury,  from  the  time  the  right  of  action  accrued  to 
the  verdict.    Coady  v.  RHns,  4Uii. 

6.  LeJtJter  rejected  as  hearsay  ^replevin.  In  an  action  to  replevy  certain  cattle 
from  a  party  who  had  traded  mules  for  them,  the  plaintiff  cannot  introduce 
as  testimony  a  letter  that  was  written  by  another  party  to  the  sheriff, 
stating  that  he  had  a  mortgage  upon  two  of  the  mules,  which  were  in  the 
custody  of  the  sheriff,  under  attachment.    Davis  v.  Blum€^  463. 

6.  Appurtenance^ grant.    Extrinsic  e%adence  is  admissible  to  show  the  nature 

and  extent  of  an  appurtenance,  which  passes  with  the  principal  thing 
granted.    DonneU  v.  Humphreys,  518. 

7.  General  reputation  of  ownership  — fraud.    Evidence  of  general  reputation  in 

the  neighborhood,  concerning  the  ownership  of  certain  cattle  by  a  married 
woman,  is  competent  to  rebut  the  allegation  that  she  had  conspired  to  deceive 
and  defraud  the  creditors  of  her  husband.    Qriswold  v.  Boley,  51&. 

8.  Replevin  undertaking — defense  of  sureties.    It  is  not  competent  for  the  sure- 

ties, In  a  replevin  undertaking,  to  prove  that  the  owner  had  no  attachable 
interest  in  the  property,  or  that  the  attaching  creditor  was  not  injured  by 
their  failure  to  return  the  same.    ColdtoeU  v.  Gkins,  670. 

See  Agent;  Contract  to  pay  Gold  Dit8t;  Criminai.  Law,  6,  6,  7;  Deed; 
Deposition;  ExTRi^raic  EvroENCE;  Indians,  3;  Injunction,  1,  2;  Paboii 
Evidence;  Pbingipal  and  Agent,  1;  Quartz  Claim;  Trespass. 

EXCEPTIONS. 

AUovoance  of  ^statement.  Exceptions,  will  be  considered  by  this  court  if  there 
is  a  statement  at  the  beginning  of  the  bill  that  the  exceptions  were  taken 
at  the  proper  time  and  allowed.    Territory  of  Montcena  v.  JfcCZin,  384. 

See  Practice,  11,  24, 39,  40,  GO,  57, 68.  62,  80. 

EXECUTION. 

Issued  for  assignu  of  judffment^  collection  •/.  The  court  can  direct  an  ezeon- 
tion  to  be  Issued  in  favor  of  the  awignee  of  a  judgment,  on  motion  and 
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proof  of  Iti  asslffiunent,  bat  it  cannot  order  the  officer  to  ooUeot  an  ezAOo- 
tion  in  a  partiomar  manner.    MoQregor  ▼.  TTelb,  F<Mrgo  A  Co,,  142. 

See  Shbriff*8  Rktubn. 

EXEMPLARY  DAMAGES. 
See  Damagbs,  8;  EviDVSCit,  2;  Pabtnxbshzp,  6. 

EXTORTION. 
See  Cbiminax*  Law,  2. 

EXTRINSIC  EVIDEKCB. 
flee  Aobebmbnt;  Deed;  Etidxnos,  1,  & 

FEDERAL  COURTS. 
See  District  Coubts. 

FORNICATION. 
See  Criminal  Law,  8,  S. 

FORFEITURE  OF  GOODS. 

ZioenM.  Goods  were  legally  seized  and  forfeited  under  the  laws  of  the  United 
States,  which  were  traaed  for  in  the  Indian  countrj  in  Chotean  oountji 
Montana,  by  persons  without  any  license  therefor  from  the  United  States. 
UniUd  States  v.  One  Hundred  and  Twenty-gix  Buffalo  Robee,  489. 

FRAUD. 
See  Promissory  Notes,  4, 5, 7. 

FRAUDULENT  SALE. 

8aU  under  execution  set  aside^fraud.  The  sale  of  property  under  an  exe- 
cution to  satisfy  a  judgement  for  the  foreclosure  of  a  mortgage,  after  the 
Judgment  creditor  has  released  one-half  of  the  property  from  the  mortgage 
and  judgment,  and  reoeiyed  one-half  of  the  judgment,  is  fraudulent  and 
must  be  set  aside  by  the  court.    CoUier  y.  Field,  8U{. 

GARNISHEE. 

When  protected  by  stay  ofexeoutUm.  If  an  action  Is  pending  between  M.  and  W. , 
and  W.  is  seryed  with  garnishment  as  the  debtor  of  M.  in  an  attachment 
suit  subsequently  commenced,  the  court  should  proceed  with  the  first  action 
to  final  judgment,  and  protect  W..  as  garnishee,  if  necessarjsby  staying 
execution  until  the  attachment  suit  is  determined.    Harden  y.  wKeelocK,  49. 

GENERAL  VERDICT. 

Spedalflndinos,  A  general  yerdict  should  not  be  set  aside,  unless  the  speoial 
flnung  is  undoubtedly  inconsistent  with  it.    Febes  y.Tieman,  179. 

GRACE. 
See  Bank  Chbok. 

GOLD  DUST. 
See  OoHTBAOT  TO  Pat  in  Goi<d  Dust  ;  County  RaooBDiB. 

GQVBRNOR. 
See  TxRBiTOXXAif  Auditob,  4. 


Digitized  by 


Google 


728  INDEX. 

QUANT. 

X,  Of  water  ditch — rightR  and  incidents.  The  grant  of  a  water  ditoh,  br  general 
words,  inoludes  the  excavated  channel,  the  rights  to  the  water  by  which 
it  is  BuppUed  and  made  valuable,  and  another  ditch  which  conveja  the  water 
to  it.    DonneU  v.  Humvhrey^  518. 

2.  Appurtenance — grant  of  toaXer  ditch.  A  water  ditch  cannot  be  appurtenant 
to  another  water  ditch  and  pass  as  an  incident  thereto  under  a  grant  of  the 
same,  lb. 

8.  Part  of  mbject-maiter.  The  law  distinguishes  between  that  which  poases  as 
an  appurtenance,  and  that  which  passes  as  a  part  of  the  subject-matter.  lb. 

GRANTOR. 
SeeTBUSTEB. 

HEARSAY. 
Bee  Agent. 

HIGHWAY. 
See  Statotobt  CoNSTRUcrnoN,  18;  MmiNO  CiiAims,  7 

HUSBAND  AND  WIFB- 

Void  contract  and  judgment.  A  contract  by  which  a  imrtj  agrees  to  perform 
services  for  three  i)er8on8,  one  of  whom  is  his  wife,  and  a  judgment  obtained 
thereon,  are  void  at  common  law  as  between  the  husband  and  his  wife. 
luaaos  V.  McAndreiJOt  437. 

See  Married  Women. 

ILLEGAL  FEES. 

Recovery  of.  A  civil  suit  to  recover  illegal  fees,  which  had  been  demanded  and 
received  under  color  of  office,  can  be  brought  aoainst  an  officer  who  haa  not 
been  convicted  in  a  criminal  action.    Ming  v.  iVuett,  3SSL 

See  CBiMiNAii  Law,  2;  Indictment. 

INDIANS. 

1.  License  to  trade  with— apor oval.    A  party  cannot  trade  with  Indians  in  the 

Indian  country  under  a  license  which  has  not  been  approved  by  the  com- 
missioner of  Indian  aiEairs.  United  States  v.  One  Hundred  and  N^ietysix 
Buffalo  Robes,  489. 

2.  License  to  trade  vdth,  not  transferable.  A  license  to  trade  with  Indians  in  the 
Indian  country  is  a  personal  privilege  to  the  person  therein  named,  and 
cannot  be  transferred  to  other  parties.  lb. 

8.  Settlements  of  white  men.  Evidence  that  there  are  settlements  of  white  men 
in  a  certain  section  of  Montana,  is  not  admissible  to  prove  that  it  is  not  a 
part  of  the  Indian  country.  lb. 

4.  Montana  is  Indian  country.  All  the  country  within  the  limits  of  Montana 
Territory  is  regarded  as  Indian  country,  under  the  laws  of  the  United  States 
regulating  trade  and  intercourse  with  Indian  tribes.  lb. 

See  FoRFBiTURB  OF  Goods  ;  Statutory  Conbtbuction,  24-28. 

INDIAN  COUNTRY. 
See  FoBFEiTUBE  OF  Goods;  Statutobt  CoNSTBironoN,  24-29. 

INDIANS -TRADING  WITH. 
See  FoBFBTTUBE  OF  goods. 
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IKDIOTMENT. 

Offloer  takiiiQ  UUgal  fees.  An  indictment  against  a  party  for  takine  illegal  fees 
as  a  justice  of  the  peace,  must  allege  that  he  was  such  officer.  TerrUory  qf 
Montana  ▼.  MoElroy,  86. 

INDORSEMENT. 
'    See  Bank  Chxgk. 

INDORSERS. 
See  Pbomissoby  None,  1. 

INJUNCTION. 

L  Miners^  dam  to  stop  taiUnga,  It  is  not  an  abuse  of  discretion  for  a  court  to 
refuse  to  enioin  parties  from  building  a  dam  upon  their  mining  ground,  to 
prevent  tailmgs  from  injuring  their  property.    Nelson  v.  O'Neal^  2SL 

2.  Evidence  in  mtitoti  injunction  bond — damages.  Inan  action  upon  an  ini  unction 
bond,  the  obligors  may  prove  the  facts  that  entitle  them  to  the  injunction 
in  mitigation  of  damages,  if  the  injunction  has  been  dissolved  before  the 
merits  of  the  case  have  been  adjudicated.    Stuart  v.  MUler,  901. 

8.  Dissolution  of  ir^junctioih^-evidence .  The  dissolution  of  an  injunction  before 
the  case  has  been  finally  determined,  is  jpritmi/acie  evidence  that  the  injunc- 


tion was  improperly  granted.  lb. 
Parties  to   bonds— dan 


amages  apportioned.  AU  the  parties  to  a  bond  that  has 
been  executed  jointlj;  should  be  brought  into  court,  so  that  the  damages 
claimed  can  be  apportioned.  lb. 

5.  D  amages  for  lost  time.   In  an  action  to  recover  the  damages  caused  by  the 

wrongful  suing  out  of  an  injuuctiou,  a  party  can  recover  the  value  of  his 
labor  for  the  time  he  was  compelled  to  remain  idle  by  being  restrained  from 
working  his  mining  ground.    CampbeU  v.  MetcaJf,  378. 

6.  Bond^  (Uimages  not  recoverable  — attorneys'  fees.    In  a  suit  upon  an  injunc- 

tion bond,  the  expenses  and  fees  of  attorneys  in  the  action  in  which  the 
writ  was  issued  cannot  be  assessed  as  damages  sustained  by  the  wrongful 
granting  of  the  injunction.  lb. 

7.  Damages  —  assessment  and  apportionment  by  jury — attorneys*  fees.  If  attor- 

neys* fees  are  paid  for  all  the  services  rendered  in  an  action,  including 
those  performed  in  procuring  the  dissolution  of  an  injunction,  the  party 
claiming  damages  must  prove  the  amount  of  the  fees  that  was  so  paid  for 
procuring  the  dissolution  of  the  injunction.  A  jury  cannot  apportion  the 
lees  paid  in  the  action  and  find  the  value  of  certain  services,  without  evi- 
dence of  the  same.  lb. 

8.  Granting  of —facts  of  case  —refusal.  It  appeared  in  this  case  that  the  head  of  a 

ditch  was  fifteen  miles  below  certain  mining  ground ;  that  the  owners  of  the 
ditch,  who  were  the  first  appropriators  of  the  water,  were  compelled  on 
account  of  the  working  of  the  ground,  to  construct  and  maintain  a  sand  reser- 
voir and  use  the  water  ten  minutes  daUy  to  clean  it,  and  employ,  during  this 
time,  one  man,  who  was  also  employed  on  the  ditch  for  other  purposes.  The 
court  held  that  the  injuries  complained  of  did  net  justify  the  granting  of  an 
injunction.    Atchison  v.  Peterson^  561. 

9.  SoUvency  of  parties— damages.  An  injunction  will  not  be  granted  if  the  parties 

are  solvent  and  the  complainants  ha^e  an  adequate  remedy  at  law  by* 
bringing  a  suit  for  damages.  lb. 

10.  Hemedy  — injury.  Courts  require  a  very  strong  case  for  the  granting  of 
an  injunction  which  will  cause  more  injury  than  it  will  remedy.  lb. 

INTEREST. 

1.  On  judgments.  Judgments  bear  interest  in  the  Territory  at  the  rate  of  ten 
per  centum  per  annum.    QriSUh  v.  Hershfield^  66. 

%  Compound  interest— not  aUovoedin  equity.  Courts  of  canity  will  not  allow 
compound  interest,  if  the  contract  therefor  and  the  original  contract  were 
made  at  the  same  time  and  before  any  interest  was  due,  and  a  written 
agreement  to  p^  such  interest  shall  not  be  enforced.     TTtlson  v.  Davis,  188. 

8.  Compound  interest  al  common  taw.  The  old  common-law  rule,  which  did  not 
allow  compound  interest,  has  not  been  overruled  in  the  United  States.  lb. 

Vol.  I.  —  92 
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4.  Territoriai  staUUe  rp^giUaUs  aimple  interest.  The  statate  of  this  Territoiy, 
which  establishes  the  rates  of  interest,  relates  to  simple  interest,  and  does 
not  authorize  contracts  for  compound  interest.  lb. 

6.  A  contract  for  payment  of  compouiid  interest  not  enforced.  A  party  who 
agrees  to  sell  real  and  personal  property  upon  the  payment  of  a  note,  which 
stipulates  that  the  interest  shall  be  compounded  monthly,  if  it  is  not  paid, 
is  required  to  convey  the  property  on  the  payment  of  the  principal  of  the 
note,  and  simple  interest  upon  the  same.  lb. 

6.  Statutory  conatrttcHon—act  prescribing  the  rate  of  interest    Interest  is  a 

creature  of  the  statute ;  and,  under  the  laws  of  this  Territory,  the  payment 
of  interest  for  money  paid,  laid  out  and  expended  for  another,  cannot  be 
enforced  unless  it  is  averred  and  proved  that  there  has  been  unreasonable 
and  vexatious  delay.    Isa^ice  v.  McAndrew^  437. 

7.  Statutory  construction — act  prescribing  rate  of  interest    Under  the  second 

and  third  sections  of  the  **  Act  to  prescribe  the  rate  of  interest,*'  the  legis- 
lature has  given  the  parties  to  promissory  notes  the  power  to  fix  the  rate 
of  interest  that  may  be  collected,  after  the  maturity  of  the  note,  as 
I         stipulated  damages.    Datfis  v.  Hendrie^  499. 

8.  Interest  on  amtracts.    The  second  section  of  the  act  relating  to  interest  fixes 

the  rate  of  interest  on  contracts  that  are  due,  where  there  is  no  agreement 
as  to  the  rate  thereof,  and  does  not  affect  contracts  that  are  to  become  due. 
lb. 

9.  Profnissory  note — interest  ctfter  maturity — damages — penalty.    Apromissozy 

note,  in  which  the  maker  agrees  to  pay  **  Interest  after  maturity,  at  the 
rate  of  four  per  cent  per  month  until  paid,"  is  an  agreement  between  the 
parties  to  liquidate  the  damages  for  a  breach  of  the  contract.  This  interest 
is  not  fixed  as  a  penalty  for  the  breach  of  the  contract,  and  the  agreement 
will  be  enforced' by  the  courts.  lb. 

Bee  CoNTBACT,  7;  County  Wabbants;  Pbomissobt  Kots,  8. 

IRRIGATION. 
See  Statutoby  Ck>NSTBUOTtON,  ft,  7. 

JUDGMENT. 

Jurisdiction.  The  judgment  of  a  court  that  exceeds  its  Jurisdiction  is  void. 
Creighton  y.  Hershfield,  639. 

See  INTXBBST,  8, 16;  Pbagtiox,  20, 131,  22,  »,  42, 61-68,  62,  66,  98. 

JUDGMENT  NUNC  PRO  TUNC 
See  Pbaotiok,  94. 

JURISDICTION. 

1.  An  agreement  of  parties  cannot  confer  upon  this  court  jurisdiction  which  is 
not  given  by  law.    Wilson  v.  Davis,  98 ;  Sanders  v.  Fa/noeU,  599. 

See  DiSTBiCT  Coubt;  Equity;  Judgment;  Pbactick,  19,  86,  86;  Vknub,  8. 

JURY.     . 

Private  knowledge  of  facts— -verdict.  A  juryman  must  render  his  Terdiot  ao- 
cording  to  the  testimony  legally  produced  in  open  court  at  the  trial,  and 
disregard  his  private  knowledge  or  belief.  Territory  qf  Montana  v.  WhU- 
oom6,869. 

Sea  Constitutional  Law;  Tbial  by  Juby. 

LAND. 
SeeTiTLX  to  Lanb. 
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LANDLORD  AND  TBSNANT. 

Distraint  for  rent  superseded.  The  oommon-law  right  of  distraint  for  rent  is 
not  applicable  to  the  oondition  of  this  Territory,  and  has  been  superseded 
'  ^  the  statutory  remedies  which  have  been  given  to  the  landlord.    Bohm  ▼. 

See  Damages,  2. 

LEGAL  ADVICE. 
See  EriDSNCB. 

LEGISLATIVE  POWEB. 
See  Equity,  2. 

LEX  LOCI  CONTRACTUS. 
See  Contract,  0, 7. 

LICENSE. 
See  Statutobt  Constbuction,  2ft. 

LIEN. 
See  Chattel  MoBTOAaE;  Pabtnebship,  8, 

LIEN  OP  MECHANIC. 
See  Mbghanio's  Lieet. 

LOCATION  OP  LAND. 

Bioht  offlrsL  Law  and  equity  give  the  first  locator  of  land  and  claimant  of 
water  a  sufficient  quantity  of  water  to  Irrigate  his  land.  Thorp  ▼.  Woodman^ 
168. 

See  MiNiNE  Claim,  2, 3,  5,  6;  Mining  CnBTOUB,  2, 4. 

MALPRACTICE. 
See  Eytdbnoe,  4;  Statute  ot  Limitation. 

MANDAMUS. 
See  County  Wabbants,  2;  PBAcrftcB,  1,  2. 

MARRIED  WOMEN. 

L  Record  of  separcde  property,  A  married  woman,  who  records  with  the  reg- 
ister of  deeds  oi  the  county  in  which  she  resides,  a  bill  of  sale  of  personal 
property  and  also  a  list  of  such  property  find  its  increase,  complies  with 
the  statute  exempting  *'  the  proi>erty  of  married  women  from  execution 
in  certain  oases,"  aud  thereby  notifies  the  world  that  the  same  is  her  prop- 
erty.   Oriswold  v.  Boley,  545. 

2.  PfXfperty—htisband-- creditors,  A  married  woman,  who  has  duly  recorded 
her  property,  can  mak.e  her  husband  her  agent  and  give  him  the  control 
and  possession  of  the  same  without  affecting  her  rights,  or  rendering  the 
property  liable  for  the  debts  of  her  husband.  lb. 

8.  Silence  dhout  title— estoppel  A  married  woman,  who  has  duly  recorded  her 
property,  is  not  estopped  from  asserting  her  rights  thereto,  if  she  was  silent 
when  her  husband  stated  that  he  had  the  title  to  the  same.  lb. 

MEASURE  OP  DAMAGES. 
See  Damages  ;  RBPUCviir,  2, 10,  U. 
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MECHANIC'S  LIEN. 

1.  AceownU-^appropHation  of  payments.    A  peraon  who  performs  labor  for 

another  under  a  eontraot,  and  1b  entitled  to  a  lien  for  a  part  of  said  labor, 
and  can  have  no  lien  for  the  remainder,  can  charge  therefor  under  two  dis- 
tinct accounts.  If  the  debtor,  at  the  time  of  the  payment  of  anj  sum,  fails 
to  appropriate  the  same  to  either  of  these  accounts,  the  creditor  can  do  so 
before  he  makes  out  and  files  his  lien.    ChiHstnot  v.  M.  G.  &  S.  M.  Co.,  4/L 

2.  J^ot  lost  by  excessive  claim,    A  laborer  does  not  lose  his  lien  for  the  amount 

actually  due,  by  claiming  a  lien  for  a  sum  in  excess  of  that  to  which  he  is 
entitled,  unless  there  is  fraud  connected  with  the  transaction.  Nolan  v.  Lover- 
lock,  224. 

8.  Eocce^sive  claims — fraud.  A  party  who,  without  any  fraudulent  intent, 
claims  in  his  complaint  and  notice  of  lien  a  larger  amount  than  that  found 
to  the  court,  does  not  destroy  his  lien  for  the  amount  actually  due.  ilf oson 
V.  Oermaine,  283. 

4.  Assignment  of.  The  lien  of  a  mechanic  for  labor  that  has  been  performed 
follows  the  assignment  of  the  account  of  the  labor.  lb. 

6.  Common  law —possession.  At  common  law,  the  lien  of  a  mechanic  for  labor 
continued  during  the  time  the  property  remained  in  his  possession,  and  was 
lost  as  soon  as  he  parted  with  its  possession.    Mochon  r,  SuUivan,  470. 

6.  Statutory  remedy.     In  this  Territory,  mechanics  are  entitled  to  liens  for 

their  labor  under  the  statute,  which  makes  them  a  charge  upon  the  property 
for  a  certain  period  from  the  commencement  of  the  labor  and  the  liens  are 
not  affected  by  the  possession  of  the  property.  lb. 

7.  Proceeditigs  in  equity.     The  lien  of   a  mechanic  is  in  the  nature  of  an 

equitable  right,  and  must  be  enforced  according  to  the  rules  and  principles 
of  a  proceeding  in  chancery.  lb. 

8.  Statutory   construction  — act  relating  to   mechanics'  liens— personal  judg- 

merU.  The  part  of  the  act  of  the  legislature  **  securing  liens  to  mechanics,*' 
approved  December  30, 1S64,  which  authorizes  the  rendition  of  a  personal 
judgment  as  at  law,  blends  together  law  and  equity  in  the  same  proceeding, 
and  is  void.  lb. 

9.  Cose  Gtfflrmed,    The  case  of  JIfason  v.  Germain,  antCj  p.  263,  deciding  that 

the  lien  of  a  mechanic  is  not  destroyed,  if  the  court  finds  that  the  party  has 
claimed,  without  fraud,  more  than  he  was  entitled  to,  affirmed.  Btoicfc  ▼. 
Appolonio,  342. 

See  PiAADiNG,  7;  Pbaotige,  29;  Statutoby  Constbuction,  8, 10, 11, 12. 

MERGER. 
See  CoNTRACJT  TO  Pat  Gold  Dttst;  Pbomissoby  Notx,  8. 

MINING  CLAIMS. 

L  Damages  by  custom  — free  tailings .  The  first  locators  of  mining  ground  have 
no  right,  by  custom  or  otherwise,  to  allow  tailings  to  run  free  in  the  gulch, 
and  render  valueless  the  mining  claims  of  subsequent  locators  below  them. 
Lincoln  v.  Rodgers,  217. 

2.  Noremedy  for  necessary  injuria  in  vjorkingbyfirtA  locators.  The  first  locators 
of  mining  ground  can  work  it  with  reasonable  care  and  diligence,  and  the 
necessary  injuries  resulting  to  subsequent  locators  would  be  damnuvi  absque 
injuria,  lb. 

8.  Boundaries  of  ground  for  tailings  —  custom — free  taUings.  The  boundaries 
of  ground  for  the  deposit  of  tfulings  must  be  distinctly  defined  by  persons 
locating  it,  so  that  subsequent  locators  may  know  what  ground  is  vacant. 
The  custom  of  free  tailings  confiicts  with  this  rule,  and  the  defining  of  such 
boundaries  would  be  useless.  lb. 

4.  Possession  of  mining  ground— presumption  — mining  customs.  It  will  be 
presumed,  in  the  absence  of  evidence,  that  the  parties  in  the  possession  of 
mining  claims  hold  them  according  to  the  local  rules  and  customs  of  the 
miners  in  the  district.    Robertson  v.  Smithy  410. 

6.  Rules  of  miners— vested  rights.  The  right  to  occupy,  explore  and  extract  the 
precious  metals  in  the  mineral  lands  of  the  United  States  becomes  vested 
in  the  party  who  locates  these  lands  according  to  the  local  rules  and  cus- 
toms of  the  mining  district  in  which  they  are  situated.  lb. 

8.  TUle  to  mining  claims  —  riahts  of  miners.  The  fee  in  the  land,  on  which 
mining  claims  are  located,  remains  in  the  United  States,  but  the  ri^t  of 
miners  are  incident  to  the  fee,  and  have  been  carved  oat  of  it.  lb. 
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7.  Vetted  rights  of  miners— oompemation  — highway,  laaidB  of  the  United 
States,  in  which  miners  have  vested  rights,  cannot  be  taken  for  the  public 
use  for  a  highway,  if  there  is  no  act  of  the  legislature  providing  for  a  just 
compensation  to  the  miners.  lb. 

MINING  CUSTOMS. 

1.  J^ect  on  common  law.    The  rules  and  customs  of  miners  in  a  particular 

district  are  laws,  and  constitute  the  American  common  law  on  mining  for 
precious  metals.    King  v.  Edwards,  286, 

2.  Location  of  mining  ground.    The  rules  and  customs,  which  point  out  the 

manner  of  locating  mining  ground,  are  conditions  precedent,  which  must 
t>e  substantiallj  complied  with.  lb. 

3.  Forfeiture  presumed  when  miners  fail  to  work  the4r  claims.    The  rules  and 

customs  of  miners,  that  require  locators  to  do  a  certain  amount  of  work 
upon  their  claims,  are  conditions  subsequent ;  and  the  law  presumes  that 
such  locators  forfeit  their  rights  to  possess  and  mine  the  same  by  a  failure 
to  comply  therewith,  although  no  penalty  is  specified  in  such  rules  and 
customs.  lb. 

4.  Re-location  of  forfeited  mining  ciaims.    Mining  claims,  which  are  forfeited, 

can  be  re-located  bv  any  person  who  complies  with  the  rules  and  customs 
of  the  district  in  which  they  are  situated.  lb. 
6.  Construction  of  mining  rules  oy  courts.    Courts  must  construe  minine  rules 
and  customs,  and  require  the  owners  of  mining  ground  to  develop  and  work 
it,  if  consistent  with  law.  lb. 

6.  Rules  of  a  district  not  varied  by  those  of  another.    The  rules  and  customs  of 

the  miners  of  one  district  cannot  be  introduced  to  vary  those  of  another 
district.  lb. 

7.  Mining  lawsnresumed  to  he  in  force,.  It  is  presumed  that  the  written  laws  of 

a  mining  custriot  are  in  force,  and  any  custom  that  conflicts  with  them 
must  be  clearly  proved.  lb. 

8.  Mining  distiicts  changed  — vested  rights.    The  extent  of  a  mining  district 

may  be  changed  by  those  who  created  it,  if  vested  rights  are  not  thereby 
interfered  with.    lb. 

9.  Mining  customs  must  be  reasonable.    All  mining  rules  and  customs  must  be 

reasonable.  Those  which  compel  persons  to  perform  labor  in  the  district 
to  represent  their  mining  ground,  which  cannot  be  profitably  worked  with- 
out running  a  bed-rock  flume  to  it  from  another  district,  are  unreasonable, 
lb. 

See  MnsiNQ  Claims,  4r-7;  Statutoby  Constbuotion,  19. 

MINING  DISTRICT. 
See  MiNiNa  Custom,  L 

MINING  LAW. 

See  MiNiNQ  Pbobfeotinq  Pabtnbbship;  Statutobt  Constbuctiok,  4-7, 16 

17.  19. 

MINING  PARTNERSHIP. 

1.  Authority  of  partners  in  mining  to  hire  laborers.   The  law  presumes  that  every 

member  of  a  mining  flrm  has  authority  to  hire  laborers  and  make  the  firm 
liable  for  their  wages,  if  thev  are  necessarily  employed  in  workiug  upon  the 
Joint  property,  and  no  evidence  of  such  authority  is  required.    Nolan  v. 

2.  Li^iyility  for  vKiges  of  laborersy  with  notice.    Laborers  that  are  hired  by  one 

meml)er  of  a  mining  flrm  cannot  recover  their  wages  from  the  firm,  if  they 
had  notice  of  an  express  agreement  that  such  a  contract  must  be  ratified  by 
all  the  members.    lb. 

MINING  PROSPECTING  PARTNERSHIP. 

L  How  formed— rights  of  partners.  An  agreement  made  between  parties,  by 
which  some  of  them  prospect  for  gold,  and  the  others  furnish  money  and 
provisions,  for  which  they  are  to  receive  interests  in  the  mining  grounds 
that  may  be  discovered,  constitutes  a  prospecting  partnership,  and  those 
who  furnish  the  money  and  provisions  are  entitled  to  pre-empt  and  hold 
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mining  olaims  under  the  lawa  of  a  district,  whloh  proTide  that  olaimB  shall 

be  allowed  the  disooverers  for  their  prospecting  partners.    Boucher  y.  Ifui- 

verhiUy  906. 
2.  BuUs.    A  mining  prospectine  partnership  is  not  governed  bj  the  technical 

rules  of  the  law  of  oommerclal  partnership.  lb. 
8L  Mining  law  regulating^  valid.    The  mining  law  of  a  district,  which  allows 

those  who  furnish  money  and  provisions  to  the  discoverers  of  placer  gold 

mines,  to  hold  claims  without  personallj  pre-empting  them,  is  not  agunat 

public  policy,  and  should  be  upheld.  lb. 

MINING  RIGHTS. 

Right  of  miners  to  channel  of  creek  for  loater  and  taiUngs,  Miners  are  entitled 
to  the  free  use  of  the  channel  of  a  creek,  so  that  the  water  will  flow  from 
their  grouud,  but  thev  have  no  right  to  fill  the  channel  with  tailings  that 
will  flow  down  upon  the  claims  of  other  miners.    Nelson  v.  0*NeiL,  THiL 

See  Watxr  Riqhts. 

MORTGAGE. 

1.  Decree  of  foreclosure— rights  of  redempiioners,    A  decree,  which  orders  » 

sale  of  mortgaged  premises  to  satisfy  the  aggregate  amount  of  several  mort- 
gages on  separate  parcels  of  property,  made  to  secure  the  payment  of  distinct 
debts  of  different  sums,  due  at  different  times  and  bearing  different  rates  of 
interest,  and  which  does  not  preserve  the  rights  of  redemptioners,  is  void. 
Rader  v.  Ervin,  632. 

2.  Assignment— seal.    The  assignment  of  a  mortgage  is  valid  without  a  seaL 

lb. 

See  Chattel  Mortoaoe  ;  Equitt. 

MORTGAGOR  AND  MORTGAGEE. 
See  Chattsl  MoBTaAOx. 

MORTGAGE  OF  PERSONAL  PROPERTY. 
See  Chattel  Mobtoaob. 

NAME. 
See  Pleasino,  16. 

NEW  TRIAL. 
See  Pbjlotioe,  11, 17, 26, 79,  80;  Statutobt  CoBBTBUcnoir,  6. 

NONSUIT. 
See  Practice,  9, 72. 

NOTICE  OF  PROTEST. 
See  PBOHissoBr  Note,  L 

OFFICER,  EXTORTION  BY. 
See  Cbxminal  Law,  2;  Indictment.  86. 

ORAL  INSTRUCTION. 
See  Pbacticb,  6. 

ORDER  OF  PROOF. 
See  Pbaotiox,  84. 
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PAROL  CONTRACT. 

Name  of  principal.    The  name  of  the  principal  need  not  appear  in  the  body  of  a 
parol  contract.    Oerber  v.  Stuart,  172. 

PAROL  BVIDBSNCE. 

1.  Of  writing  not  in  eaistence.    Parol  evidence  of  a  writing,  the  existence  of 

which  is  denied  by  one  of  the  parties  to  the  action,  is  admissible,  if  the  court 
Is  satisfied  that  the  facts  constituting  a  foundation  therefor  have  been 
proved.    KUinschmldt  v.  Dunphy,  118. 

2.  Written  instrument  —  deed — intention  of  paHies  —  Vanguage .    Parol  contem- 

poraneous evidence  is  not  admissible  to  contradict  or  vary  the  terms  of  a 
valid  written  instrument,  but  such  evidence  is  competent  to  enable  the 
court  to  ascertain  the  intention  of  the  parties  to  the  deed,  and  make  cer- 
tain the  language  respecting  its  subject-matter,  and  give  effect  to  the  deed. 
DonneU  v.  Humphreys,  518. 

See  Aorkexxnt;  Dxxd;  Evidenob. 

PARTIES. 
See  AsBAui/r  Asm  Battxby  ;  Injunction,  4. 

PARTNERSHIP. 

1.  No  accounting  necessary  if  profits  are  not  denied.    In  an  action  to  recover  a 

certain  sum  as  the  share  of  the  profits  of  a  partnership  transaction,  a  refer- 
ence or  accounting  is  not  necessary,  if  the  answer  does  not  deny  that  such 
profits  were  made.    McCoi'mick  v.  Largey,  158. 

2.  Partner  has  lien  on  joint  property,    A  paitner,  who  contributes  on  account  of 

the  partnership  business  any  sum  in  excess  of  his  proportion  over  his 
copartner,  has  a  lien  upon  the  joint  property  for  the  sum  so  contributed. 
WUnon  V.  Davis,  183. 

3.  Rights  of  partners  after  dissolution  —  sale  of  property.    The  member  of  a  part- 

nership, who  dissolves  it  by  refusing  to  continue  its  business,  cannot  com- 
pel his  partner  to  carry  out  one  article  of  the  copartnership,  which  stipulates 
that  the  excess  of  funds  which  either  contributes,  shall  be  paid  out  of  the 
net  earnings  of  the  partnership  proi>erty ;  and  a  court  of  equity  can  order 
the  property  to  be  sold  to  pay  such  excess.    lb. 

4.  Agreement  (wout  profits  anai^ayment  of  debts — creditor.   A  special  agreement 

between  two  parties  by  which  one  of  them  is  to  receive  one-third  of  the 

Srofits  of  a  business  for  his  services,  and  the  other  is  to  be  liable  for  the 
ebts,  is  no  defense  to  an  action  commenced  against  them  as  partners  by  a 
creditor,  who  had  no  notice  or  knowledge  of  the  agreement  before  the 
liability  accrued.    Lomme  v.  Kintzing,  290. 

5.  Effect  of  plea  of  bankruptcy  by  one  partner.    In  a  suit  against  a  firm  in  which 

one  partner  files  a  plea  of  bankruptcy,  the  court  properly  directed  a  stay  of 
proceedings  as  to  him,  and  rendered  a  judgment  for  the  amount  claimed 
>  by  plaintiff,  to  be  enforced  against  the  partnership  property  and  the  indi- 
vidual property  of  the  other  partner.    lb. 

6.  Surviving  partner  can  recover  eaeinplary  damages — evidence.    A  surviving 

partner  can  recover  exemplary  damages  for  the  wrongful  conversion  of 
partnership  property ;  but  personal  matters  that  effect  only  the  deceased 
cannot  be  given  in  evidence,  although  they  might  have  been  properly 
admitted  in  aggravation  of  the  damages  during  his  life- time.  Jaonm  v. 
Dvnphy,  333. 

See  MiNiNO  Pabtnebship;  Mining  Pbospeotinq  Pahtnbbship. 

PARTY. 
See  AssAUiiT  and  Battxby;  Shkbivf. 

PERSONAL  PROPERTY  MORTGAGE. 
See  Chattel  Mobtoaos. 

PHYSICIAN. 
See  Evtdbnox,  4;  Statutx  or  Lixitations. 
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PLEADING. 

1.  Complaint,    The  BUeg»tioii  of  the  release  of  s  debt  dae  the  pl^ntilf  is  soffi- 

oiently  set  forth  in  the  complaint  in  this  case.    Lee  v.  Htiason,  84. 

2.  Reply  required  if  ansioer  prays  for  reUef.    An  answer  which  contains  new 

matters  in  avoidance  needs  no  replj  under  the  statutes  of  this  Territory, 
unless  it  states  facts  that  entitle  the  defendant  to  afflrmatiTe  i^elief .  Car^ 
ut/iers  V.  PemberUm,  111. 
8.  Amount  of  damagea  in  complaint  not  material.  The  amount  of  damu;e8 
claimed  in  a  complaint  is  not  a  material  averment  under  the  civil  practice 
act  of  this  Territory.  The  plaintiff  can  recover  the  damages  he  proves. 
Loeb  V.  Kamakj  152. 

4.  Trespaas—aUegation  of  force.    Actual  force  is  not  necessary  to  constitue  a 

trespass  upon  land,  and  it  is  not  necessary  to  allege,  inactions  in  the  nature 
of  trespass,  that  the  injury  was  forcible.    Fehes  v.  Tieman^  179. 

5.  Attorney' 8  fees  not  recoverable  under  general  prayer,   A  reasonable  attorney's 

fee  will  not  be  awarded  to  a  party  under  a  general  prater  for  a  certain  sum 
as  damages  and  expenses  in  protecting  "  rights,  remedies  and  equities.**  It 
should  be  specifically  demanded.     Wuaon  v.  Davia^  183. 

6.  Insufficient  denial.    A  denial  that  defendants  **  wrongfully  and  illegally*' 

diverted  certain  water,  is  an  admission  of  the  act  of  diversion.  Harris  v. 
S/ionte,  212. 

7.  Complaint  on  mechanics'  lien  mu^t  state  a  contract.  The  complaint  of  a  party, 

who  claims  to  have  a  lien  upon  mining  ground,  for  labor  performed,  must 
state  facts  that  constitute  a  contract,  but  is  not  necessary  to  name  the  con- 
tract.   Nolan  V.  Lovelock^  224. 

8.  Complaint— averment  of  express  promise.  Under  the  civil  practice  act,  a 
'complaint  should  not  set  forth  a  promise  which  is  implied  from  the  facts 
alleged,  but  an  express  promise  must  be  averred  and  proved.  Biggins  v. 
Oermaine^  230. 

9.  Answer  denial  qf  implied  and  expre4is  allegations.    The  denials  of  the  answer 

must  controvert  the  express  allegations  of  the  complaint,  and  those  that 
are  necessarily  implied  from  them.    lb. 

10.  Denial  of  Indebtedness— issue.  In  an  action  on  an  account  for  goods  sold 
and  delivered,  a  denial  of  the  indebtedness  raises  no  material  issue.    lb. 

11.  Insufficient  denials  —  issues.  An  answer  that  "  denies  legally  and  lawfully  " 
the  allegations  of  the  complaint,  raises  no  issue  of  face.  Territory  ex  rel. 
Fisk  ▼.  Rodgers,  262, 

12.  Insufficient  denml  The  denial  of  an  "unlawful  and  wrongful"  diversion 
admits  the  fact  of  the  diversion.    Toombs  v.  Uornbudde,  286. 

18.  Complaint  on  attfichmetU  bond  — allegation  —  damages.  In  an  action 
against  the  sureties  on  an  attachment  undertalclug  to  recover  the  damages 
caused  by  the  wrongful  suing  out  of  the  attachment  writ,  the  coniplaint 
must  allege  that  the  principal  has  not  paid  the  damages.  Pinney  v.  Hersk- 
field,  367. 

14.  Complaint  — aUegixtion  of — account  stated.  A  complaint  contains  a  suffi- 
cient allegation  of  an  account  stated,  which  sets  forth  that  the  psuties 
accounted  together  on  a  certain  day  of,  and  concerning  certain  work  and 
labor,  the  wages  due  therefor  and  the  amounts  paid  thereon,  and  that  it  was 
found  and  ascertained  that  there  was  due  the  plaintiff  a  certain  sum  which 
the  defendants  then  and  there  agreed  to  pay.    McFarland  v.  Cutter^  383. 

15.  Abbreviation  of  name  of  party.  A  party  can  be  described  in  a  pleading 
bv  a  known  and  accepted  abbreviation  of  his  christian  name.  Kemp  v. 
McCormick,  430. 

16.  Counter-claim  to  joint  debt— promissory  note.  In  an  action  on  a  prom- 
issory note  against  two  makers,  who  are  ioiutly  liable,  one  of  them 
cannot  plead  as  a  counter-claim  an  individual  debt  due  from  the  payee  to 

'  himself,  unless  he  alleges  that  the  payee  is  insolvent,  or  an  equitable  ground 
of  defense.    lb. 

17.  Complaint  foi' assault  and  battery — conspiracy.  In  a  complaint  to  recover 
damages  for  an  assault  and  battery  committed  by  two  persons,  it  is  not 
necessary  to  allege  that  there  was  any  conspiracy  or  collusion  between  the 
defendants.    Daily  v.  Reiljern^  467. 

18.  Complaint  for  assault  and  battery  —  absent  party  —  conspi'racv.  In  an  action 
to  recover  damages  for  an  assault  and  battery  committed  b^  a  party,  at 
the  instance  of  another,  who  was  absent  when  the  injury  was  inflicted,  the 
complaint  should  allege  that  there  was  a  conspiracy  between  the  parties  to 
make  them  liable.  lb. 

19.  Failure  to  deny  complaint.  The  material  allegations  of  the  complaint  are 
admitted  if  the  answer  does  not  deny  them.    BuUard  v.  QUette^  609. 
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20,  FordMe  entry  -^answer -tissue  of  HUe.  In  an  action  of  forcible  entry  and 
unlawful  detainer,  an  allegation  in  the  answer  that  the  defendant  was  m  the 
actual  possession  of  land  and  entitled  to  such  possession,  does  not  raise 
the  issue  of  title.    Parses  v.  Barkley^  514. 

21,  Con6l\i9ion  of  law.  The  averment  m  an  answer,  that  a  par^  is  entitled  to 
the  possession  of  land,  is  a  conclusion  of  law.  lb. 

22,  Forcible  entry— title  ^  gist  of  action.  In  the  action  of  forcible  entry  and 
unlawful  detainer,  the  question  of  title  is  an  immaterial  issue ;  and  the  gist 
of  the  action  is  the  actual  possession  of  the  premises  by  the  idaintUf,  and 
his  forcible  ejection  from  the  same  by  the  defendant.  lb. 

28.  BepUvin—vblxi^  of  property.  In  an  action  of  replevin,  the  value  of  property 
must  be  alleged  by  the  party  that  demands  judgment  for  its  value,  if  it 
cannot  be  returned.    Lomme  v.  Stoeeney,  584. 

24.  Filing  amended  ansiDer — discretion.  It  is  not  an  abuse  of  legal  discretion 
in  the  court  below  to  refuse  to  allow  a  defendant  to  file  a  second  amended 
answer,  if  the  affidavits  do  not  show  what  the  defense  is,  and  why  it  was 
not  made  before.    First  National  Bank  of  Helena  v.  How,  604. 

See  Attachment;  Pbactioe,  88,  89  ;Piioifis80RY  Notx,  7. 

PRACTICE. 

1.  Mafidamus — appeal  from  order  on  referee^ s  report.    No  appeal  lies  from  an 

order  of  the  dfstridt  court  setting  aside  the  report  of  a  referee  upon  an  appli- 
cation for  a  writ  of  mandate.    Thomas  v.  Smithy  21. 

2.  MandamuH  — reference  —  must  he  determined  by  court.    The  district  court 

cannot  refer  an  application  for  a  writ  of  mandate,  but  must  grant  or  deny 
the  same  before  an  appeal  can  be  taken.  lb. 
S,  Issuesoflaw— waiver  of.  Issues  of  law  should  be  disposed  of  before  issues 
of  fact  are  tried ;  but  this  right  hi  waived  by  a  partnr  who  goes  to  trial  upon 
the  facts,  without  insisting  upon  a  demurrer,  which  has  been  filed  in  the 
action.    Marden  v.  WTieelock,  49. 

4.  Intermediate  proceedings  reviewed.    On  an  appeal  from  a  iudgment,  this  coort 

can  review  the  intermediate  proceedings  and  afford  relief,  lb. 

5.  Oral  instructions — not  error.    It  is  not  error  for  a  judge  of  the  district  court 

to  give  oral  instructions.  lb. 

6.  D^auU—how  set  aside.    A  default  can  be  set  aside  without  showing  excus- 

able neglect,  if  the  summons  has  l)een  defectively  served.  Brown  v.  O.A8, 
G.&S,M,  Co.,  57. 

7.  Default  —  how  set  aside.    A  default  should  not  be  set  aside,  if  the  service  has 

been  regular,  without  affidavits  of  excusable  neglect  or  inadvertence,  and 
also  of  merits.    Lamb  v.  G.  &S.G.&  S.  M.  Co,,  64. 

8.  Judgment  on  reserved  verdict    It  is  not  error  to  enter  judgment  upon  a  ver- 

dict which  has  been  reserved  for  consideration,  on  the  motion  of  complain- 
ing party.    GriMOi  v.  Mershfield,  66. 

9.  Nonsuit— plaintiff's  motion  to  set  aside.    A  plaintiff  can  move  to  set  aside  a 

nonsuit,  which  has  been  entered  with  his  consent,  after  it  was  evident  that 
he  could  not  recover  on  account  of  alleged  error  in  the  rulings  of  the  court. 
Conner  v.  McPhee,  73. 

10.  Review  — matters  not  in  record.  This  court  cannot  review  matters  which 
are  not  presented  in  the  record  of  the  case.  lb. 

11.  Statement  —  exceptions — new  trial.  An  order  of  the  district  court  denving  a 
motion  for  a  new  trial  will  be  sustained,  if  there  is  no  statement  specifying 
errors,  or  bill  of  exceptions.    Anderson  v.  O'La/ughlin,  81. 

12.  Motioius  under  advisement.  It  is  not  error  for  the  district  court  to  take 
motions  under  advisement  from  one  term  to  another.  lb. 

IS.  Default  set  aside.  The  setting  aside  of  the  default  in  this  case  was  not  an 
abuse  of  the  discretion  of  the  court  below.    Loeb  v.  Schmdith,  87. 

14.  Appearance— waiver  of  summons.  A  party  appears  generally  in  an  action 
and  waives  a  summons,  if  he  comes  into  court,  without  limiting  his  object 
in  so  doing.    Kleinschmidt  v.  Morse^  100. 

15.  Appearance— signing  stipulation.  The  signing  of  a  certain  stipulation  in 
this  case  was  a  general  appearance.  lb. 

16.  When  judgment  is  not  reviewed.  This  court  will  not  review  a  judgment 
when  it  appears  from  the  whole  record  that  justice  has  been  done.  Caru- 
thers  V.  Pembertoii,  111. 

17.  New  trial- newly  discovered  evidence— affidavits.  A  new  trial  will  not  be 
granted  on  the  ground  of  newly-discovered  evidence,  if  the  affidavits  do 
not  show  what  duligenoe  was  used  to  obtain  it,  and  the  evidence  is  gomu- 
lative.  lb. 
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IB.  Findings  of  referte—not  rtttiewed  wUhout  Uttimony.  This  ooait  will  not 
rerlew  the  flndingB  of  a  referee,  if  the  testimony  on  which  thej  are  based 
is  not  made  a  part  of  the  transcript.    Wilnon  v.  Davisy  188. 

19.  Ji*risdiction — this  court  examines  nothing  except  decree  of  court  heloio.  This 
court  can  only  determine  whether  or  not  the  decree  of  the  court  below 
should  be  affirmed,  and  cannot  now  consider  the  effect  of  the  undertaking 
on  appeal  upon  the  order  of  the  court  below,  for  the  sale  of  property.  lb. 

20.  Judgment  entered  tU  succeeding  term.  Judgment  can  be  entered  on  a  verdict 
at  a  term  of  the  court  succeeding  that  in  which  it  was  found  bj  the  jury, 
if  the  derlE  has  failed  to  enter  the  same.    Comanche  Mining  Company  ▼. 

Zi.  Judgme/fU— court  can  amend.  The  court  can  amend  a  judgment  at  a  term 
succeeding  that  in  which  it  was  entered,  by  inserting  the  names  of  the 
defendants  that  were  specified  in  the  verdict.  lb. 

22.  Judgment  against  defendants  individually.  Judgment  can  be  entered  against 
defendants  individually,  who  are  named  and  described  in  the  complaint  as 
a  certain  companr,  although  they  are  not  members  of  it,  if  the  jury  finds 
that  they  are  liable  individually.    lb. 

28.  Ol^ectioiis  not  regarded  without  a  statevMinL  This  court  will  not  regard 
objections  that  a  verdict  is  against  law  and  evidence,  if  there  is  no  settled 
statement.    Danis  v.  Qermaine^  210. 

24.  Objection  not  consid^ed  viiihout  an  exception.  This  court  will  not  consider 
an  objection  that  oral  instructions  were  given  to  the  juir  oontnuy  to  the 
statute,  if  no  exception  was  properly  taken  at  the  time.    lb. 

26.  NevD  trial— not  granted  if  verdict  has  any  support.  A  new  trial  wiU  not  be 
granted  if  there  is  some  testimony  to  support  the  verdict,  although  there  is 
a  pYeponderance  of  evidence  against  it.    Lincoln  v.  i^od^ers,  217. 

26.  DefatUt  —judgment  after  appearance.  A  default  cannot  be  entered  against 
a  defendant,  after  he  appears,  but  judgment  can  be  rendered  against  him 
for  want  of  an  answer.    Afoson  v.  Qermaine^  268. 

27.  Intermediate  orders  reviewed.  On  appeal  from  a  judgment,  this  oouit 
will  review  intermediate  orders  that  affect  the  judgment.  lb. 

28.  Suits  consolidated.  Suits  cannot  be  consolidated,  unless  the  parties  are  the 
same  and  the  subject-matter  can  be  joined.  lb. 

29.  Mechanics*  lien— one  trial— one  sale.  The  rights  of  all  the  parties  to  an 
action  that  claim  liens  upon  the  same  premises  under  the  act  **  securing  Uens 
to  mechanics  and  others,"  must  be  adjudicated  in  one  proceeding,  and  the 
several  liens  of  the  parties  should  be  satisfied  out  of  the  proceeds  of  the 
same  sale  of  the  incumbered  property.    lb. 

80.  Questions  of  fact  not  considered  without  the  statemenL  On  apneal  from  an 
order  refusing  a  new  trial,  questions  of  fact  will  not  be  considered,  unless 
aU  the  evidence  is  brought  before  the  court  in  the  statement.  lb. 

81.  Errors  not  reviewed.  Errors  of  law  that  are  immaterial  or  not  properly 
specified  will  not  be  reviewed.  lb. 

82.  ^pulation  not  in  the  statement.  The  stipulation  of  attorneys,  that  is  not 
embodied  in  the  statement,  will  be  disregarded  on  appeal.  lb. 

88.  Presumption  in  absence  of  evidence.  This  court  will  presume,  in  the  absence 
of  the  evidence,  that  the  court  below  found  the  facts  correct]^.  lb. 

84.  Process,  if  court  makes  one  a  defendanL  No  process  is  required  when  the 
court  orders  that  a  person  be  made  a  defendant,  and  all  the  parties  to  the 
action  are  charged  with  notice  thereof.  lb. 

86.  Probate  judge  cannot  issue  summons— jurisdiction.  A  judge  of  the  probate 
court  has  no  power  to  issue  and  attest  a  summons  under  his  own  hand,  if 
there  is  no  law  providing  for  a  clerk  or  seal  of  the  court,  and  no  jurisdiction 
is  acquired  by  such  a  summons.    Murphy  v.  Ames^  276. 

86.  Special  appearance- jurisdiction.  The  special  appearance  of  a  party  for  the 
purpose  of  moving  to  dismiss  the  action  confers  no  jurisdiction  upon  the 
court.  lb. 

37.  Appeal  bond  to  supreme  court  of  United  States.  The  bond  on  appeal  from 
this  court  to  the  supreme  court  of  the  United  States  is  the  same  as  that  re- 
quired bv  the  laws  of  congress  and  the  rules  of  the  supreme  court  of  the 
United  States  on  appeals  from  the  circuit  court  to  the  said  supreme  court. 
Mason  v.  Oermaine,  279. 

88.  Cotiditions  of  bonds  on  appeal  to  stay  execution  of  judgment  The  execution 
of  a  judgment  for  the  sale  of  property  to  satisfy  mechanics'  liens  is  not 
stayed  on  appeal  to  the  supreme  court  of  the  United  States,  unless  the  bond 
on  such  appeal  is  conditioned  according  to  law,  and  executed  to  the  respond- 
ents, and  sufficient  in  amount  to  secure  the  liens  decreed,  the  costs  of  suit, 
the  damages  for  the  delay  and  detention  of  the  property  and  the  costs  and 
interest  on  the  appeal,  lb. 
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89.  OontidetYition  o/ statement— eflsoeptiofw.  This  oonrt  will  not  consider  SBtate- 
ment  that  has  not  been  duly  settled  and  oertifled,  or  exceptions  that  have 
not  been  duly  presented  and  signed  according  to  the  statute.  King  ▼.  Stci- 
Uvan,2S2. 

40.  lUview  of  exoeptiofia  to  ckdmisHon  of  evidence.  An  exception  to  the  admission 
of  evidence  upon  a  cross-examination  will  not  be  examined  if  all  the  evi- 
dence is  not  before  the  court.  lb. 

4L  Verdict  against  evidence,  A  verdict  will  not  be  set  aside,  as  contrary  to 
evidence,  unless  it  is  clearly  unsupported  by  evidence.  Toombs  v.  Horn- 
btickU,  286. 

42,  Sham  anftwer^jttdgment  on  pleadings.  If  the  answer  does  not  raise  a  mate- 
rial issue  it  may  be  struck  out  as  sham,  or  judgment  may  be  rendered  on 
the  pleadings.    Lomme  v.  Kintzing^  290. . 

48.  Verbal  stiptdation.  This  court  will  not  consider  a  verbal  stipulation  between 
the  attorneys  of  the  parties.    Rankin  v.  CampbeU,  800. 

44.  Oral  agreements.  The  orai  agreements  of  attorneys  should  be  disregarded, 
although  the  clerk  has  entered  them  in  the  transcript  on  appeal.  Stewart  v. 
MiUer,  301. 

46.  Instructi<ms  that  mislead  not  given.  The  court  will  not  give  an  instruction, 
that  is  correct,  if  it  wiU  mislead  the  jurv.    BoiLcher  v.  MutverhiU,  906. 

46.  Agreed  statement  no  part  of  judgment  rotL  An  agreed  statement  of  facts,  on 
which  the  case  was  tried  and  judgment  rendered  in  the  court  below,  forms 
no  part  of  the  record,  and  cannot  be  considered  on  api>eal,  unless  it  is  in- 
cluded in  the  statement  on  a  motion  for  a  new  trial,  or  saved  in  a  bill  os 
exceptions,  or  certified  to  by  the  judge  as  having  been  used  on  the  trial- 
NoteuHire  v.  Sterns^  811. 

47.  Finding  of  fact  ^admissions.  A'  note  "not  submitted  for  the  reason  that 
defen(£knts  conceded  these  facts,"  which  was  written  by  the  judge  at  the 
trial  in  refusing  to  submit  an  issue  to  the  jury,  is  not  the  finding  of  a  fact 
stated  in  the  issue,  nor  a  record  of  its  admission.    Taylor  v.  Stewart,  816. 

48.  Manner  of  admitting  facts.  The  admission  of  a  fact  during  the  trial  must 
be  made  by  the  party,  or  his  attorney,  in  a  distinct  and  formal  manner  in 
open  court,  and  imports  verity.  lb. 

49.  R^iisal  to  sitbmit  issues.  It  is  error  for  the  court  to  refuse  to  submit  an 
issue  to  the  jury  on  tlie  ground  that  it  is  ftn  admitted  fact,  if  there  has  not 
been  a  solemn  admission  of  the  fact.  lb. 

50.  Exceptions  to  reasons.  Parties  cannot  except  to  the  reasons  given  by  the 
court  for  its  rulings.  lb. 

51.  Judgment --presumption  in  f amor  of.  This  court  will  presume.  If  the  con- 
trary does  not  appear  upon  the  record,  that  the  court  below  found  facts 
sufficient  to  support  the  judgment.    Ming  v.  Truett,  822. 

52.  Judgment  —  conflicting  evidence.  This  court  will  not  reverse  a  judgment,  if 
the  testimony  is  conflicting,  although  the  weight  of  evidence  appears  to  be 
against  the  finding  of  the  court  below.  lb. 

58.  Judgment  reversed  for  irrelevant  instructiofM.  A  judgment  will  be  reversed 
if  the  instructions  of  the  court  below  upon  irrelevant  and  immaterial  issues 
are  erroneous,  and  calculated  to  mislead  the  jury.    Kinna  v.  Horn,  829. 

64.  Review  of  issues  of  law  in  defejcMve  ansxcer.  This  court  will  review  on  appeal 
an  issue  of  law  raised  by  a  demurrer  to  the  answer,  which  has  been  waived 
by  the  filing  of  a  replication,  if  the  answer  is  defective  in  matters  of  sub- 
stance which  cannot  be  cured  by  the  verdict.    Bohm  v.  Dunphy,  888. 

56.  Continuance  —  diUgence  —  a^Uiavit  and  facts  considered.  The  refusal  of  t^ie 
court  below  to  grant  a  continuance  wiU  not  be  reviewed  if  there  has  not 
been  a  gross  abuse  of  discretion.  In  determining  what  diligence  has  been 
used  to  obtain  evidence,  the  court  must  consider  no^  only  the  affidavit  fbr 
a  continuance,  but  facts  within  its  judicial  knowledge  of  the  condition  of 
the  country  and  means  of  communication.    BUick  v.  AppoloniOy  842. 

56.  Conflicting  evidence.  The  judgment  of  the  court  below  will  not  be  reversed 
if  the  evidence  is  conflicting.    Travis  v.  McCormick,  847. 

67.  Taking  of  exceptions— presumption  of  time  and  manner.  This  court  will 
presume  that  exceptions  were  taken  at  the  proper  time,  and  in  the  proper 
manner,  if  the  record  shows  that  a  party  '*duly  excepted"  to  the  refusal 
of  the  court  below  to  give  instructions.    Simonton  v.  AeUy,  868. 

68.  General  exception  not  regarded.  A  general  exception  which  does  not  point 
out  the  particular  error  complained  of  will  be  disregarded  if  a  part  of  the 
instructions  is  correct,  lb. 

60.  Statement  ^specific  errors.  A  statement  on  a  motion  for  a  new  trial  is  suffi- 
cient if  it  points  out  in  an  intelligent  manner  the  specific  errors  relied  on 
by  the  appeUant.    Pinney  v.  Hers^fidd^  807. 
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00.  InstnusHonii—i8aue9.  The  oonrfc  should  not  ^ve  inBtraotions  which  will 
cause  the  Jury  to  consider  issues  on  which  no  evidence  has  been  Introdnoed. 
CampbeU  v.  metccUfy  879. 

(a.  Judffment  if  demurrer  is  iUegdUyflUd.  A  party  who  withdraws  his  demur- 
rer to  a  verified  complaint,  and  obtains  leave  to  file  an  answer  thereto  at  a 
certain  time,  cannot  then  file  another  demurrer;  but  if  another  demurrer 
is  filed,  the  court  may  disregard  it  and  enter  judgment  for  the  want  of  an 
answer.    McFaiiand  v.  Cutter,  883. 

62.  Findings— no  exceptions  to  interest.  This  court  will  not  review  the  compu- 
tation of  interest  in  the  judfcment,  if  no  exceptions  were  properly  taken 
to  the  findings  of  the  court  below.  lb. 

63.  IHsmissalof  appeal— -motion  to  re-instate.  An  appeal  that  has  been  dismissed 
will  not  be  re- instated  on  the  motion  of  appellant,  supported  by  his  affida- 
vit, showing  that  his  neglect  to  perfect  the  appeal  was  caused  bv  the  verbal 
statements  or  agreement  of  the  respondents.    Orr  v.  Harding^  887. 

6A.  Motion  Jor  rehearing —equity —supersedeas.  The  motion  for  a  rehearing 
of  an  equity  case  by  this  court  does  not  operate  as  a  supersedeas,  and  the 
court  below  can  enter  a  decree  in  accordance  with  the  remittitur  and  man- 
date of  this  court,  while  the  motion  is  pending.  Columbia  [n$.  Co.  v.  HoUer, 
429. 

66.  Stay  of  judgment — motion.  A  motion  for  a  new  trial  in  an  action  at  law 
does  not  stay  the  execution  of  the  judgment.  lb. 

^.  Remittitur  recalled  or  stayed  by  justices.  The  justices  of  this  court,  on  a 
proper  application  in  vacation  or  term  time,  can  recall  or  stay  a  remittitur 
and  mandate  that  have  been  erroneously  issued  out  of  this  court.  lb. 

67.  Granting  of  rehearing.  A  rehearing  in  an  equity  case  will  not  be  granted 
after  the  court  below  has  entered  the  decree  of  this  court  according  to  ita 
mandate  and  remittitur.  lb. 

68.  Rehearing —reversal  of  decision.  On  a  motion  for  a  rehearing,  this  court 
will  rarely,  if  ever,  reverse  its  first  decision,  unless  it  has  overlooked  some 
decisive  Question,  or  the  decision  conflicts  with  a  statute  or  controlling 
decision.  lb. 

69.  Finding  by  the  jury  set  aside — services.  A  finding  by  the  juiy,  that  a  party 
has  pe^ormed  services  for  one  year,  under  a  contract  requiring  him  to  super- 
intend mines  in  this  Territory,  will  be  set  aside,  if  the  evidence  shows  that 
he  left  the  Territory  before  the  year  expired.    Isaacs  v.  McAndrew^  437. 

70.  Withdrawal  of  counter-claim.  It  is  not  error  for  the  court  to  refuse  to 
allow  a  party  to  withdraw  his  counter-claim,  after  the  testimony  has  been 
closed  and  while  the  court  is  instructing  the  juxy,  unless  manifest  injustice 
would  result  to  the  rights  of  the  parties.  lb. 

71.  Verdict— evidence.  The  verdict  of  a  jury  wiU  not  be  disturbed  if  there  is 
competent  evidence  to  support  it.    Davis  v.  Btume^  468. 

73.  Nonsuit — review  of  evidence.  In  reviewing  the  jruling  of  the  court  below  in 
granting  a  nonsuit,  this  court  will  consider  every  fact  as  proven  which  the 
evidence  tended  to  prove.    Herbert  v.  King,  476. 

78.  Chrounds  for  ^lonsuit.  A  nonsuit  should  be  granted  if  thece  is  no  proof  to 
support  a  material  averment  of  the  complaint.  lb. 

74.  Dismissal  of  appeal — motion  to  perfect  appeal.  A  motion  to  perfect  an 
appeal  from  the  probate  to  the  district  court,  which  was  not  supported  by 
affidavits,  and  was  submitted  after  the  appeal  had  been  dismissed  and  a 
final  disposition  of  the  case  had  been  made,  was  properly  overruled  by  the 
court.    mcMuUen  v.  Armstrong,  486. 

75.  Reasons  of  court.  A  correct  decision  wiU  not  be  reversed,  although  the  court 
erred  in  its  reasons  for  making  the  same.  lb. 

76.  Presumption  in  favor  of  ruling  of  court  below.  If  the  record  does  not  contain 
the  facts,  this  court  will  presume  that  a  motion  to  dismiss  an  appeal  was 
properly  granted  by  the  court  below.  lb. 

77.  StaUment  on  motion  for  new  trial  —  particular  errors.  Under  section  195  of 
the  Civil  Practice  Act,  the  statement  on  the  motion  for  a  new  trial  must 
specify  the  particulars  in  which  the  evidence  is  insufficient,  and  a  specifi- 
cation that  '*the  evidence  in  this  case  does  not  jnstif;^  the  verdict,'*  is  too 
general  and  uncertain  and  will  not  be  reviewed  by  this  court.  QriMwAd  v. 
Boley,  545. 

78.  Pr«ru?ript<on— new  trial- notice— sfoedflcations.  In  the  absence  of  any 
objection  this  court  will  presume  that  a  notice  of  the  motion  for  a  new 
trial  was  given,  although  it  does  not  ai^pear  in  the  record,  and  that  the  speci- 
fications of  this  notice  are  contuned  in  the  motion  for  a  new  triaL  lb. 

79.  StaUm^ni— motion  for  new  trioL  The  specifications  of  error  form  a  part  of 
the  statement,  but  they  are  separate  and  distinct  from  the  motion  for  a  new 
trial.  lb. 
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80.  ConslderaHon  of  exceptions.  This  court  will  not  oonsider  exoeptiona  tliat 
were  not  taken  at  the  proper  time  and  duly  served.  lb. 

81.  ExGeptUms  —  instructions.  Exceptions  to  the  charge  of  the  court  must  be 
L  made  to  a  specified  portion  thereof,  before  the  case  is  flnallj  submitted  to 
'                          the  jury.  lb. 

I  82.  Vtraiet — co^yfiicting  evidence — prejudice,    A  verdict  will  not  be  disturbed 

f  that  is  fairly  sustained  by  any  testimony,  although  the  weif^ht  of  evidence 

\  is  against  it,  unless  it  appears  to  be  the  result  of  passion,  prejudice  or  fraud, 

lb. 

83.  Exceptions  to  proof.  Objections  to  the  proof  of  special  damages  cannot  be 
made  in  this  court  for  the  first  time,  if  no  exceptions  were  taken  to  the  same 
at  the  trial  in  the  court  below.  Jb. 

84.  Order  of  proof  .  The  court  can  determine  the  order  in  which  the  proof  shall 
1>e  introducea.  lb. 

86.  Demurrer— tpaivcr  of  service.  TJie  filing  of  a  general  demurrer  to  a  bill  in 
equity  is  a  waiver  of  any  irregularity  in  the  service  of  the  subpoena.  Sand- 
ers V.  FarvieU^  699. 

86.  Vtrdict  —  conflicting  evide^ice.  The  verdict  of  a  jury  will  not  be  disturbed 
if  there  is  a  conflict  in  the  evidence  upon  the  material  issues  in  the  case.  lb. 

87.  New  trial— irregularities,  A  new  trial  will  not  be  granted  on  the  ground 
of  irregularities  in  the  conduct  of  a  party  and  his  attorney  during  the  trial, 
if  it  does  not  appear  that  the  verdict  was  affected  by  the  irr^ularities. 
Kinna  v.  ifom,  687. 

88.  Amendtnents  to  pleadings.  Courts,  in  their  discretion,  can  allow  amend- 
ments to  a  complaint  before  the  case  is  submitted  to  a  jury,  to  make  the 
allegations  correspond  with  the  proof.    Wormall  v.  Reinn^  027. 

88.  Amendments  to  aUegations  not  denied  in  ansxoer.  In  this  action,  to  recover 
damages  for  mal-practice  by  a  physician,  the  court  did  not  abuse  its  dis- 
cretion in  allowing  the  plaintiff  to  amend  the  complaint,  after  the  testimony- 
had  1>een  closed,  by  striking  out  the  words  "fractured"  and '* broken,^* 
although  the  answer  did  not  deny  the  allegation  of  the  complaint,  that 
the  elbow  and  arm  of  plaintiff  were  **  dislocated,  put  out  of  joint,  dis- 
rupted, broken,  fractured,  wounded  and  bruised."  lb. 

80.  Continuance  after  amendments  duHng  trial.  The  court  did  not  abuse  its 
discretion  in  refusing  a  continuance,  after  the  plaintiff  bad  been  permitted 
to  make  an  amendment  to  the  complaint  during  the  trial,  which  did  not 
present  a  new  material  issue.  lb. 

91.  Assigtiment  of  ei-rors.  This  court  will  not  review  errors  which  do  not 
point  out  wherein  the  evidence  is  insufficient  to  support  the  findings  of  fact. 
Thorp  V.  Freed,  C51. 

9Z.  Opinion— findings.  The  opinion  of  the'chancellor  in  an  equitable  action  is 
not  a  finding  of  facts.  lb. 

88.  Reasons  for  judgment,  A  cause  wiU  not  be  reversed  because  the  court  ren- 
dered its  judgment  for  erroneous  reasons.  lb. 

94.  Verdict— judgment  nunc  pro  tunc.  After  a  verdict  has  been  rendered  and 
the  clerk  has  failed  to  enter  judgment  thereon  at  the  proper  term,  the 
court  can  enter  a  judgment  nunc  pro  tunc  at  any  succeeding  term,  if  the 
rights  of  third  parties  are  not  affected.   Harvey  v.  Whiilatchet  aZ.,  713. 

96.  OnU  notice  of  appeal.  Section  970  of  the  civil  practice  act  requires  a  writ- 
ten notice  of  appeal,  and  an  oral  notice  given  in  open  court  is  insufficient. 
ComeU  v.  Latta,  714. 

See  Di8Mi88Ai<  OF  Action;  Exgsptions;  Garnishee;  Oenxral  Yebdiot; 
Pabol  Contract;  Rehearing;  Replevin. 

PRINCIPAL  AND  AGENT. 

1.  Maker  of  promissory  note— proof  of  agency— intention  of  parties.  In  an 
action  against  a  person  who  signed  a  promissory  note,  ''Jas.  Stuart,  Gen. 
Maug.  &  Supt.  »t.  L.  &M.  M.  Co.,"  the  defendants  personal  liability  will 
not  be  presumed ;  and  he  can  introduce  evidence  showing  that  be.  made  the 
note  for  the  mining  company,  of  which  he  was  the  agent,  and  that  it  was 
the  intention  of  all  the  parties  that  the  company  should  pay  the  note,  and 
that  he  was  not  to  be  heiH  liable  thereon.     Gerber  v.  Stuart^  172. 

2.  Fi-attd  of  agent.    The  principal  is  liable  for  the  fraud  that  has  been  perpe- 

trated by  his  agent,  who  was  acting  within  the  scope  of  his  authority. 
HerbeH  v.  King,  476. 
8.  Authority  of  superintendent  of  a  flume.    Courts  will  not  enlarge  the  authority 
of  an  agent,  and  the  acts  of  a  superintendent  of  a  flume  m  constructing, 
repairing  or  superintending  the  same,  are  binding  upon  the  principal;  but 
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his  acts  and  deolarations  upon  matters  that  are  foreign  to  the  flume  oaimoi 
aifoothis  prlnolpal.  lb. 

PROBATE  JUDGE. 

L  Powers  under  town-^iU  tict.  The  law  which  oonf  era  apon  a  probate  j  udge  the 
power  to  enter  public  lands  for  town  sites  aud  awara.  town  lots  to  the  citi- 
zens, does  not  grant  him  any  judicial  powers,  but  prescribes  his  duties, 
which  are  ministerial.    Ming  y.Truett,  322. 

Z,  Compensation  as  attorney  in  his  court,  A  probate  judge  can  practice  as  an 
attorney  in  his  court,  and  is  entitled  to  receive  compensation  for  making 
applications  for  the  entry  of  town  lots  and  taking  the  affidavits  to  them  at 
the  request  of  his  employer.  lb. 

See  Practicb,  86. 

PROMISE. 
See  Pleasing,  8. 

PROMISSORY  NOTE. 

1.  Notice  of  non-payment  not  waived  by  presence  of  indorser.    The  presence  of 

one  of  the  indorsers  of  a  note,  when  the  holder  presents  it  to  the  maker  at 
maturity  for  payment,  does  not  waive  a  regular  notice  of  its  non-payment 
to  the  indorsers.    Orant  v.  Spencer,  136. 

2.  Suit  is  a  demand.  A  promissory  note  which  is  payable  *^  on  demand,"  requires 

no  other  or  previous  demand  than  the  commencement  of  a  suit  thereon. 
McFarland  v.  Cutter,  383. 

8.  Merger.  A  promissory  note  is  not  merged  in  an  agreement  which  does  not 
expressly  defeat  a  right  of  action  thereon.    Creighfon  v.  Vanderlip,  400. 

4.  Consideration— 'fraud  —  defense.  Fraud  that  impeaches  the  consideration 
of  a  promissory  note  constitutes  a  defense  to  an  action  at  law  on  the  note. 
First  National  Bank  of  Helena  v.  How,  604. 

6.  Fraud  of  m^er  and  payee  ^vendor  and  vendee — defense.  A  party  who 
bu^s  and  receives  from  the  possessor  quartz-mill  machinery,  the  title  to 
which  is  in  litigation,  aud  makes  his  promissorj^  note  in  payment  of  the 
same,  commits  a  fraud  on  the  vendor  by  delivering  the  possession  of  the 
property  and  executing  a  conveyance  of  his  right  thereto  to  another  claim- 
mg  the  same,  upon  a  demand  without  any  legal  compulsion,  and  cannot 
afterward  plead  as  a  defense,  in  au  action  brought  on  the  note,  the  fraudulent 
conduct  of  the  vendor  in  selling  the  property.  lb . 

6.  Failure  of  consideration  — delivery  of  property.    In  an  action  to  recover  a 

promissory  note,  the  maker  does  not  show  a  failure  of  consideration  by  alleg- 
mg  that  the  payee  had  no  title  to  the  property,  in  payment  of  which  it  was 
made,  if  it  appears  that  the  maker  had  delivered  to  a  claimant,  without  any 
legal  necessity,  the  property  which  he  had  bought  and  received  from  the 
payee.  lb. 

7.  Pleading — aUegation  of  fraud.    In  an  action  on  a  promissoiy  note  the  alle- 

gation that  a  suit  was  corruptly  and  fraudulently  dismissed,  without  setting 
forth  the  facts  constituting  the  fraud,  is  immaterial.  lb. 

8.  Interest  untU  paid.    A  promissory  note,  in  which  the  maker  agrees  to  pay  a 

certain  sum,  ^'onor  before"  a  certain  day,  "with  interest  at  the  rate  of 
three  per  cent  per  month  until  paid,"  does  not.  provide  for  the  rate  of 
interest  after  its  maturity  on  that  day,  and  the  holder  can  then  collect, 
under  the  statute,  interest  at  the  rate  of  tett  per  centum  per  annum.  Col- 
lier V.  FiOd,  612. 

See  CoNTBAor  to  pay  gold  dust;  Estoppei.;  Interest,  9;  Pleadino,  16; 
Principal  and  Agent. 

PROTEST. 
See  Bank  Check. 

PURCHASE-MONEY. 
See  Agreement  for  Buying  JjAITD, 
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PURCHASE. 
See  Chattxii  Mobtgaqe,  1. 

quart2w:jlaim. 

Reeord— number  of  feet  The  record  of  a  quartz-claim,  which  does  not  8i>eoif7 
the  number  of  feet  claimed  by  the  pre-emptor,  is  admissible  in  evidence  in 
this  case.  The  number  of  feet  need  not  be  specified  in  the  record  of  the 
claim.    Conner  v,  McPheej  78. 

QUARTZ  LODES. 
See  Dbsgent. 

REAL  ESTATE. 

See  AOBEEMSNT  FOR  BUYINO  LANB. 

RECEIVER. 

1.  Pay  taaeed  as  cogU.    A  receiver  of  property  In  controversy  in  an  action  can- 

not recover  judgment  for  his  services  against  all  the  parties,  by  a  motion  in 
the  original  suit.  He  is  an  officer  of  the  court,  and  his  compensation  should 
be  allowed  out  of  the  property  in  his  hands,  or  taxed  as  costs.  Ht^xhineon 
V.  Hamptony  39. 

2.  No  a{pp€4ilfrom  his  appointmenL    No  appeal  lies  from  an  erder  of  the  district 

court  for  the  appointment  of  a  receiver.    Wilson  v.  Da/vis^  96. 

REHEARING. 

Bvle  of  court— terms  of  continuance.  A  party  can  make  a  motion  for  a 
rehearing  under  a  rule  of  this  court.  It  is  not  a  right  given  by  statute  and 
this  court  can  prescribe  the  terms  on  which  a  continuance  of  the  argument 
on  the  motion  is  granted.    Cohmibia  Mining  Co.  v.  HoUer^  43!d. 

See  Pragticb,  64,  67,  68. 

RELEASE. 

1.  Consideration — seal    A  release  that  is  executed  for  a  consideration  and  does 

not  affect  real  estate,  is  valid  without  a  seal.    Collier  v.  Field,  612. 

2.  Judgment — mortgage — release  of  one  obligor.  The  written  release  for  a  valua- 

ble consideration  of  one  of  the  joint  and  several  makers  of  a  promissory 
note  from  all  liability  on  the  judgment  entered  in  the  district  court  thereon, 
and  the  mortgage  securing  the  payment  of  the  note,  satisfies  the  judgment 
and  releases  all  the  judgment  debtors  and  mortgagors.    lb. 

3.  Renuffiiant  proviso  void.    The  proviso  in  a  release  of  one  judgment  debtor, 

which  states  that  the  liability  of  the  other  judgment  debtors  shall  not  be 
affected  thereby,  is  repugnant  to  the  release  and  void.    lb. 

REMEDY. 

Undertaking— judgment.  A  creditor  can  pursue  one  or  both  the  remedies  bv  a 
suit  on  the  undertaking  or  an  execution  on  the  judgnnennt.  BnUardy. 
OiOette,  509. 

RENT. 

See  Damages,  2;  Landlord  and  Tbnant. 

REPEAL  OP  STATUTES. 
See  STATDTORr  Constructions,  16, 28. 

REPLEVIN. 

1.  Return  of  property  after  verdict.  A  judgment  for  costs  and  the  return  of  the 
property  follow  a  general  verdict  for  defendant  in  a  replevin  suit.  Ander- 
son V.  O'Laughlin,  81'. 
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2.  Mea8ure  of  damaoea  —  interest.  In  an  action  in  the  natnie  of  replevin,  to 
recover  certain  mules  and  harness,  a  party  1b  entitled  to  the  property,  and 
the  value  of  its  use,  from  the  time  he  was  deprived  of  it  to  the  day  of  triaL 
Legal  interest  on  their  value,  during  the  i>eriod  of  detention,  is  not  the 
measure  of  damages.    Morgan  v.  Regnolda^  163. 

8.  Property  returned  if  acHon  is  dismUaed,  A  judgment  for  costs  and  the  return 
of  property  is  properly  rendered  against  a  party  who  dismisses  his  action 
for  the  recovery  of  the  possession  of  the  property  after  he  has  obtained  the 
same  by  means  of  the  process  of  the  court  in  the  action.  Dahler  v.  Steele^ 
306.  t 

4.  Demand,  No  demand  for  a  return  of  property,  which  has  been  unlawfully 
taken,  is  necessary  before  the  commencement  of  a  suit  therefor.  Chris- 
toold  V.  Boley,  545. 

6.  Undertaking — sureties — return  of  property.  The  sureties  in  an  undertak- 
ing in  replevin  are  released  from  their  obligation  to  return  the  property, 
if  It  is  taken  by  due  process  of  law,  without  their  fault,  and  held  or  sold, 
so  that  a  return  is  rendered  impossible.    CdldweU  v.  Gang,  570. 

6.  Possession  qf  property— dtachment  The  proceedings  in  replevin  give  a  right 
to  the  temporary  possession  of  the  i)roi>erty  without  any  title,  until  the 
right  of  possession  is  tried  and  determined,  and  do  not  impair  the  lien  of  an 
attachment  that  has  been  levied  on  the  property.  lb. 

7.  Obligation  of  sureties.  The  sureties  in  an  undertaking  in  replevin  must 
return  the  property  after  a  judgment  has  been  rendered  for  such  return, 
ii  it  is  in  their  i>ower  so  to  do ;  and  they  are  entitled  to  the  property,  if 
they  pay  the  judgment  in  the  suit  in  which  the  property  has  been  at- 
tached, lb. 

8.  Compliance  teUh  —  condition.  The  condition  of  a  replevin  undertaking,  to 
return  the  property,  is  complied  with,  if  the  shenif  acquires  possession 
of  the  same  under  a  subsequent  attachment  or  execution.  lb. 

9.  Judgment  for  return  of  property — vaiue.  In  an  action  of  replevin,  a  judg- 
ment for  the  return  of  property,  which  does  not  fix  its  value,  if  a  return 
cannot  be  had,  is  irregular,  but  not  illegal  or  void.    Lomme  v.  Sweeney ^  584. 

10.  Liability  of  sureties— damages.  The  sureties  in  an  undertaking  for  the  claim 
and  delivery  of  propertv,  that  is  in  the  hands  of  a  sheriiT  under  the  writ 
of  attachment,  are  liable  for  the  damages  which  may  be  sustained  by  the 
officer  and  the  attaching  creditor,  by  a  failure  to  return  the  property.  lb. 

11.  Parties  —  action  for  damages  by  creditor.  An  action  for  damages  against  the 
sureties  on  a  replevin  undertaking,  which  has  been  executed  and  delivered 
to  the  sheriff,  can  be  maintained  by  and  in  the  name  of  the  creditor  that 
caused  the  officer  to  attach  the  property  that  has  t>een  replevied.  lb. 

12.  Sureties— statute— judgment.  The  liability  of  the  sureties  in  a  replevin 
undertaking  cannot  be  extended  by  statute,  or  the  judgment  entered  in 
the  action.  lb. 

18.  Contract  of  sureties.  The  sureties  in  a  statutory  undertaking,  for  the 
claim  and  delivery  of  propertv,  contract  that  the  principal  will  return 
the  property,  and  that  they  will  pay  any  judgment  that  may  be  recovered 
against  the  principal.  lb. 

14.  ^idence  of  oumership.  The  defendants,  in  an  action  on  a  replevin  undertak- 
ing, cannot  show  that  the  title  is  in  a  stranger.  lb. 

15.  Sureties — tmt  retomo  hahendo.  The  sureties  in  a  replevin  undertaking 
can  be  sued,  if  the  property  is  not  returned  after  a  judgment  therefor, 
before  a  writ  retomo  habendo  has  been  issued  and  returned  unsatisfied.  lb. 

16.  Demand.  An  action  can  be  brought  against  the  sureties  in  a  replevin  under- 
taking, before  a  demand  has  been  made  for  a  return  of  the  property.  lb. 

See  EviDENCB,  8;  Flkaoinq,  23. 

KEPUTATION. 
See  EviDENOE,  71. 

RESCISSION  OF  CONTRACT. 
See  AoBSEicENT  tor  Butinq  Land. 

RES  GEST  JQ 
See  Cbiminal  Law,  2. 
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RIPARIAN  RIGHTS. 
See  Watxb  Riohtb. 

SALE. 
See  Fkauduucnt  SaiiB. 


[  SEAL. 

See  MoBTGAGX,  2;  Kmuusk 

SERVICES. 
See  Ck>2rrBA0T,  1-4. 

SHAM  ANSWER. 

See  PRACTidB,  4SL 

X  SHERIFF. 

PartU8—lidbUity»  The  acts  of  the  sheriff  in  taking  property  are  theaets  of 
the  parties  to  the  suit,  and  the  officer  and  parties  are  liable  therefor. 
Ori»V)old  V.  BdUy,  546. 

SHERIFF'S  RETURN. 

1.  Cannot  he  quashed  by  a  moUan.    The  sheriff's  return  on  an  execution  cannot 

be  quashed  by  a  motion  and  evidence  of  its  illegality  or  falsehood.    Mc- 
Oregor  v.  Wrfte,  Fargo  A  Co.,  142. 

2.  Remedy  of  insured  party.    The  party  who  is  injured  by  a  sheriff's  return 

upon  an  execution,  can  maintain  an  action  for  damages  against  the  officer, 
lb. 
8.  AnMiUed  by  court --payment  of  exeeiiHon,    The  court  can  annul  the  sheriff's 
return  upon  an  execution,  which  showe  that  he  has  applied  one  execution 
in  payment  of  another  in  his  hands.  lb. 

STAMPS. 

L  On  gold  du9t  contracts,  A  writing  stating  that  a  certain  quantity  of  gold  dust 
is  due,  without  specifying  its  value,  and  a  mortgage  executed  to  secure  the 
delivery  of  the  same,  are  not  *' instruments  for  the  payment  of  money," 
under  the  act  of  congress  requiring  stamps  to  be  affixed  to  them.  GriffUn  v. 
Herahjield,  66. 

2.  On  mortgage  and  note.  It  is  legal  to  affix  stamps  to  a  note,  or  the  mortgage 
executed  to  secure  its  payment,  or  both,  if  the  amount  on  both  is  suffi- 
cient, lb. 

See  County  Rjkobdxb. 

STATUTE. 
A  statute  cannot  be  varied  by  the  agreement  of  parties.    Da»i»  v.  HendHe,  480. 

,  STATUTE  OF  FRAUDS. 

Vertal  promise  tq  pay  debt  of  another.  The  verbal  promise  of  a  party,  who  has 
a  claim  against  a  ditch,  to  pay  the  lien  of  another  against  the  ditch,  is  not 
within  the  statute  of  frauds,  and  may  be  enforced  in  law,  if  the  main  pur- 
pose of  the  promise  is  to  protect  the  private  interests  of  the  promisor,  and 
the  other  party,  in  consequence  of  this  promise,  gives  up  his  lien  on  the  prop- 
erty and  fails  to  sue  and  collect  his  debt.    Carotners  v.  ConnoUy,  433. 

STATUTE  OF  LIMITATIONS. 

MdlxtracUce — action  against  phytdcian  for  damages.  In  an  action  to  recover 
damages  for  the  nuslclllfui  treatment  of  a  fractured  arm,  the  gist  of  the 
action  is  the  negligence  of  the  physician,  and  the  statute  of  limitations 
begins  to  run  from  the  time  of  the  alleged  negligence.    Coady  v.  Beins,  424. 

See  CouBTs;  Statutobt  Constbuotzov,  20, 2L 
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STATUTORY  CONSTRUCTION. 

1.  Retroctctive  effect.    Section  6  of  the  aot  of  congresa,  amending  the  oxvanlc  act 

of  this  Territory;  approved  March  2, 18<37,  did  not  have  a  retroactive  effect 
and  give  full  force  to  a  law  from  the  date  of  its  first  enactment,  which  had 
been  annulled  by  congress  and  re-enacted  bj  a  subsequent  legislature  of 
Montana.    Carpenter  v.  Rodgersj  91. 

2.  Meaning  qf  said  section.    In  passing  said  section  6,  congress  gave  to  subse- 

quent territorial  legislatures  the  ri^t  to  re-enact  certain  laws  that  had  been 
annulled  by  congress.  lb. 

3.  Historical  facts  referred  to.    This  court  can  refer  to  the  history  of  the  Ter- 

ritory to  ascertain  the  proi>er  construction  of  a  statute  which  is  ambig- 
uous, lb. 

4.  RepiLonant  proviso  void,    A  proviso  which  is  inconsistent  with  any  reasonable 

intention  of  the  assembly  which  passed  it,  and  repugnant  to  the  body  of  the 
aot,  is  void.  lb. 

5.  Act  relating  to  grounds  for  refvMng  new  trial  is  directory.    Section  196  of  the 

civil  practice  act,  requiring  the  court  to  state  in  writing  the  grounds  on 
which  a  new  trial  is  refused,  is  directory.  The  failure  of  the  court  to  state 
such  grounds  in  this  case  did  not  injure  the  appellants.  Grant  v.  Spencer, 
ld6. 

6.  Statute  regulating  irrigation  —  auHird  of  commissioners  void.    The  powers  con- 

ferred on  commissioners  to  apportion  water,  under  the  fourth  section  of  the 
act  "  to  protect  and  regulate  the  irrigation  of  land  in  Montana  Territory," 
approved  January  12, 1865,  are  judicial,  and  cannot  be  granted  by  the  legis- 
lative assembly.  The  award  of  such  commissioners  is  void.  Thoip  v.  Wool- 
many  168. 

7.  Statute  regulating  irrigation — doctrine  of  appropriation.    The  act  regulating 

irrigation  in  this  Territory  recognizes  the  doctrine  of  the  appropriation 
of  water  for  irrigation,  but  limits  the  right  and  quantity  to  certain  per- 
sons, lb. 

8.  Statjute  prefers  liens  of  mechanics.    The  act  passed  December  90, 1864,  *^  secur- 

ing liens  to  mechanics  and  others,"  gives  preference  to  the  liens  of  mechan- 
ics and  material  men  over  any  incumbrance  made  after  the  building  is 
commenced.    Warren,  C.  J.,  dissenting,    ^ason  v.  Oennaitie,  263. 

9.  Act  of  congress  relating  to  rights  of  ditch  oumers  constnied^ water-rights. 

Under  section  9  of  the  act  of  Congress,  entitled  **An  act  granting  the  right 
of  way  to  ditch  and  canal  bwners  over  the  public  lands,  and  for  other  pur- 
poses, '  approved  July  2Q,  1866,  a  person  has  no  right  to  go  upon  the  mining 
ground  of  another  and  construct  his  ditch  through  the  same,  without  the 
consent  of  the  owner,  unless  he  shows  a  necessity  therefor,  and  pays  the 
damages  resulting  therefrom.  It  was  the  intention  of  congress  to  give  the 
owners  of  water-rights  the  riglit  of  way  over  the  public  domaiiii  for  the 
construction  of  ditches,  to  make  the  water  available  for  use.  Notewafe  v. 
Stems,  811. 

10.  Law  relating  to  mechanics^  lien— remedial.  The  act  "securing  liens  to 
mechanics  and  others  "  should  be  strictly  followed,  but  it  is  a  remedial 
statute  and  should  be  liberally  construed.    BUick  v.  Appolonio,  342. 

11.  "Just  ajid  true  account.**  Under  the  act  "  securing  liens  to  mechanics  and 
others,"  the  words,  **a  just  and  true  account,"  do  not  mean  the  exact 
account  for  which  judgment  may  be  entered,  but  an  honest  statement  of 
the  account  by  the  party  claiming  the  lien.  lb. 

12.  Mechanics*  lien  —  implied  contract  Under  the  act  "securing  liens  to 
mechanics  and  others  "  a  mechanic  is  entitled  to  his  lien  for  the  pa3rment 
of  his  services,  which  have  been  performed  under  an  implied  contract.  lb. 

13.  Act  relating  to  interest  on  county  warrants — indorsement  of.  Under  the 
statute  entitled  "An  act  authorizing  county  commissioners  to  pay  interest 
on  county  warrants,"  approved  February  8,  1865,  the  duty  of  making  the 
indorsement,  "  not  paid  for  want  of  funds  in  the  treasury,"  on  the  war- 
rant, devolves  on  the  county  treasurer ;  and  the  court,  by  a  writ  of  mandate, 
can  compel  him  to  make  thia  indorsement  at  the  time  the  party  was  enti- 
tled thereto.     Territory  ex  ret  Largey  v.  QHbert,  371. 

14.  "  Not  paid  for  want  of  funds.  It  was  the  intention  of  the  legislature  that 
the  indorsement  "  not  i)aid  for  want  of  funds  in  the  treasury,"  should  show 
that  the  county  warrant  had  been  presented  for  payment  at  a  certain  time> 
and  that  payment  had  been  refused  for  want  of  funds  in  the  treasury ;  it 
was  not  intended  to  be  an  arbitrary  condition  provided  for  the  sole  purpose 
of  making  county  warrants  draw  interest.  lb. 

15.  Act  relating  to  jyayment  of  county  warrants  — act  repealed.  The  act  entitled 
"An  act  defining  the  duties  of  county  treasurers,  and  the  payment  of 
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ooontj  warrants/'  approred  Noyember  19, 1867,  provides  for  the  preserva- 
tion of  the  order  in  whioh  county  warrants  have  been  presented  for  pay- 
ment, and  repeals  the  act  entitled  "An  act  authorizing  ooanty  oommission- 
era  to  pay  interest  on  oouuty  warrants/*  approved  February  8, 1866,  whioh 
provides  for  a  different  means  of  preserving  suoh  order.  lb. 

16.  Jifining  act  of  congreaa—riglUa  of  miners.  Section  9  of  the  general  mining 
act  of  the  United  States,  approved  Julv  26, 1866,  grants  to  the  proper  per- 
sons an  easement  upon  the  mineral  lands  of  the  public  domain,  which  they 
may  appropriate  according  to  the  local  rules  and  customs  of  miners  in  the 
mining  district  in  which  the  same  may  be  situated,  and  thereby  legalizes  the 
mining  upon  the  public  lands  of  the  United  States  for  the  precious  metals. 
RoberUfm  v.  Smithy  410. 

17.  Grants  to  miners —implied  right.  The  grants  made  by  congrest  in  the  min- 
ing law  of  July  26, 1866,  should  be  liberally  construed  in  favor  of  the  grantee ; 
and  the  grant  of  the  right  to  occupy  and  explore  the  mineral  lands  of  the 
United  States  carries  with  it  the  implied  right  to  extract  the  precious 
metals  found  by  the  occupant  and  explorer.  lb. 

18.  Grant  by  congress  for  highways  —  convpensation.  Section  eight  of  the  general 
mining  act  of  congress  of  July  26, 18(36,  grants  to  the  public  a  right  of  way 
for  the  construction  of  highwavs  over  public  lands,  which  have  not  been 
otherwise  appropriated ;  but  neither  the  county  commissioners  nor  the  ter- 
ritorial legislature  can  take  land  for  highways  in  which  miners  have 
acquired  vested  rights,  without  giving  a  just  compensation  for  damages  to 
those  rights.  lb. 

19.  Resered  rights  by  congress — miners*  customs.  The  clause  in  section  1  of  the 
general  mining  act  of  July  26,  1866,  '*  subject  to  such  regulations  as  may 
be  prescribed  by  law,"  is  a  reservation  of  the  right  by  congress  to  regulate 
by  legal  enactments  the  manner  and  conditions  under  which  claims  miist 
be  worked  by  miners.  The  clause  in  the  same  section,  **  subject  also  to  the 
local  customs  or  rules  of  miners  in  the  several  mininf^  districts,"  relates  to 
the  rules,  customs  and  regulations  of  miners  regarding  the  location,  user 
and  forfeiture  of  mining  claims.  lb. 

20.  tytatute  of  limitations  —  time  enlarged.     The  act  of  the  sixth  legislature 

amending  "An  act  concemiii||^  limitations,"  approved  February  9,  1865, 
governs  all  cases  in  which  the  right  of  action  existed  at  the  time  of  its  pas- 
sage under  the  first  act,  approved  February  9, 1865,  and  enlarged  the  time 
within  which  the  plaint IfT  could  enforce  her  remedy  from  February  28, 1870, 
when  she  was  barred  by  the  first  act,  to*  February  28,  1873.  Coady  v. 
Reinsy  424. 

21.  Statute  of  limitations  —  validity  of.  The  act  of  the  sixth  legislature  amend- 
ing the  "Act  concerning  limitations,"  approved  February  9, 1865,  relates  to 
to  the  remedy,  is  prospective  in  its  effects  and  does  not  violate  any  vested 
rights.  lb. 

22.  Organic  act  —  "  limited  by  law.''  The  phrase,  "  limited  by  law,"  in  the  ninth 
section  of  the  organic  act  of  the  Territory,  means  that  the  mode  and  man- 
ner of  proceedings  may  be  controlled  and  governed  by  law.  GaUaghsr  v. 
Basey,  457. 

23.  Repeals  by  implication,  A  statute,  passed  subsequently  to  another  act 
which  is  incompatible  with  its  provisions,  repeals  by  implication  the  parts 
of  the  first  act  that  are  inconsistent  with  it.  Uniied  States  v.  One  Hundred 
and  ninety^six  Buffalo  Robes,  489. 

24.  Organic  act  — Indian  i^itercourse  a^it— rights  of  settlers.  The  organic  act 
creating  the'Territory  of  Montana  gave  permission  to  people  to  come  to  the 
Territoiy  and  bring  the  necessaries  and  comforts  of  life,  and  thereby 
repealed  that  part  of  the  law  of  the  United  States  which  gives  agents  of  the 
Indian  department  the  power  to  expel  persons  from  the  Indian  country, 
and  prevent  citizens  from  bringing  within  the  Territory  the  necessaries 

of  life.  lb. 

25.  Organic  act  —Indian  license.  The  organic  act  does  not  repeal  the  law  of  the 
United  States  which  requires  persons  to  obtain  a  license  to  trade  with 
Indians  in  the  Indian  country,  lb. 

26.  Treaty  toith  Blackfoot  tribe  — Indi<in  country.  The  fourth  article  of  the 
treaty  made  in  18.'>5  between  the  United  States  and  the  Blackfoot  tribe  of 
Indians  (11  U.  S.  Stat.  657),  makes  that  portion  of  Montana  in  which  Camp 
Cook  is  situated,  the  home  of  the  Blackfoot  nation,  and  it  is  Indian  countiy 
in  the  fullest  acceptation  of  the  term.  lb. 

27.  Organic  act— rights  of  Indians.  The  first  section  of  the  or^nic  act,  relat- 
ing to  the  rights  of  Indians  In  this  Territory,  protects  the  rights  of  person 
and  property,  which  Indian  tribes  have  acquired  under  treaties  with  the 
United  States.    lb. 
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28.  Treaty  with  Bla9kfoot  tribe— JurisdicHon  ctf  Territory.  White  penons  lir- 
ins:  in  tlie  Indian  oountrj  witliin  the  limits  of  Montana  are  subject  to  the 
laws  of  this  Territory.  The  clause  in  the  treaty  of  1865,  which  ^^e9  iha 
Indians  of  the  Blaclcfoot  nation  the  exclusive  control  over  a  certatu  region, 
was  adopted  to  prevent  the  United  States  from  interfering  with  the  cus- 
toms and  tribal  relations  of  that  nation.  lb. 

29.  Organic  act —  Indian  regulations.  In  the  proviso  of  the  first  section  of  the 
organic  act,  the  United  States  has  expressly  reserved  the  right  to  maice 
regulations  respecting  the  Indians  within  this  Territory.  lb. 

SeelNTSBEsr;  Mabbied  Women;  Mechanics'  Liens,  8. 

SUMMONS. 
Proof  of  service— aJSHdavits.  The  service  of  a  summons  should  be  proved  by 
the  return  of  the  officer,  or  the  written  acknowledgment  of  the  party 
served.  It  is  improper  practice  to  establish  this  fact  by  the  affidavit  of 
persons  who  were  absent  when  the  service  was  made.  Brown  v.  Oaslonf 
etc,  Af.  Co.,  57. 

SURETIES. 

See  Action;  Attachment;  Evidence,  8;  Repi^bvin,  5, 7, 10, 12, 13, 15. 

SURVIVING  PARTNER. 
^  See  Pabtnebship.  8. 

teHritorial  auditor. 

1.  Appointment  by  governor  and  council.    Under  the  organic  act  of  this  Terri- 

tory, the  office  of  territorial  auditor  must  be  filled  by  the  governor,  who 
nominates  and,  by  and  with  the  advice  and  consent  of  the  legislative  coun- 
cil, appoints  a  person  to  fill  said  office.    Territory  ex  i-eL  Fisk  v.  Hodgerxn  2SZ. 

2.  Statute  relating  to  election  of  auditor  void.    The  act  approved  November  16, 

1867,  which  provides  for  the  election  of  a  territorial  auditor  by  the  legisla- 
tive assembly  and  the  voters  of  the  Territory,  conflicts  with  the  organic  act 
*  and  is  void ;  such  an  election  confers  uo  right  upon  the  party  claiming  the 
office.  lb. 
8.  Confirmation  hy  council.  A  i>erson,  who  has  been  nominated  by  the  gov- 
ernor to  fill  the  office  of  territorial  auditor,  has  no  right  thereto  until 
the  legislative  council  has  confirmed  the  nomination.  lb. 

4.  Oovemor  cannot  JiU  certain  vacancies  in  of[ice.    The  governor  has  no  author- 

ity from  the  organic  act,  or  the  legislative  assembly,  to  fill  a  vacancy  in  the 
office  of  territorial  auditor.  lb. 

5.  Office  of  territorial  auditor.    The  legislative  assembly  has  created  the  office  of 

territorial  auditor,  and  can  abolish  it.  lb. 

territorial  contract. 

See  TerritoriaIj  Warrant. 

territorial  warrant. 

1.  How  paid,    A  territorial  warrant  duly  issued,  presented  for  payment  and 

'*not  paid  for  want  of  funds,"  in  July,  1867,  and  subsequently  sold  by  the 
owner,  could  not  be  paid  by  the  Territory  in  money  or  taxes,  at  its  option, 
in  July,  1868.    Langford  v.  King,  33. 

2.  No  contract  for  their  payment.    The  statute  in  force  in  July,  1867,  giving  the 

holders  of  territorial  warrants  the  right  to  pay  taxes  with  them,  was  not  a 
contract  that  they  should  be  so  paid.  lb. 
8.  VaXidUy  of  act  relating  to  payment  of  taxes  in  money.  The  act  approved 
November  19, 1867,  which  deprives  the  holders  of  territorial  warrants  not 
issued  in  their  names,  of  the  right  of  paying  taxes  with  them,  is  constitu- 
tional, lb. 

4.  When  holder  of  teiritorial  warrant  has  a  vested  rights    The  holder  of  a  territo- 

rial warrant,  who  presented  it  in  payment  of  taxes  before  the  passage  of  the 
act  approved  November  19,  1887,  acquired  a  vested  right  to  fiay  taxes 
with  it.  lb. 

5.  Territorial  contracts  have  no  le/jal  obligation.    A  citizen  cannot  sue  the  Ter- 

ritory and  enforce  its  contracts.  They  have  no  legal  obligation,  but  real 
upon  the  good  faith  of  the  Territoiy.  lb. 

TITLE. 
See  Pleading,  20,  22. 
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TITLE  TO  LAND. 

Prior  appropriation*  The  first  appropriator  of  land  in  this  Territoir  aoquires 
a  title  to  the  same,  whioh  is  valid  against  all  persons  except  the  united 
States  and  its  grantees.    Parks  ▼.  Barkley,  514. 

TRADING  WITH  INDIANS. 

See  FoftFsrrnBB  07  Goods. 

TRESPASS. 

Ptetumed  to  be  made  %oUh  force.  The  law  implies  that  an  unauthorized  entry, 
upon  the  premises  of  another,  is  made  with  force,  and  no  evidence  of  such 
force  is  required.    Febea  v.  Tteman^  179. 

See  Administratob;  Pleading,  4. 

TRIAL. 

See  JiTBT. 

TRIAL  BY  JURY. 

L  A  trial  byjurj  is  a  trial  bv  a  tribunal  of  twelve  men,  acting  only  with  unani- 
mity.   KleSnschmidt  v.  Dunphy,  118. 

2.  The  constitution  does  not  secure  the  right  of  trial  by  jury  in  causes  of  equity 
jurisdiction,  and  the  legislature  of  this  Territoiy  possesses  ;the  powef*  to 
determine  the  number  of  jurors  that  can  render  a  verdict  in  the  trial  of 
issues  of  fact  arising  in  such  causes.  lb. 

See  CON8TITITTIONAI<  LAW. 

TRUSTEE. 

LiabUitu  for  personal  laairra^Uy  of  title.  The  grantors  of  a  warranly  deed,  who 
held  the  title  as  trustees  for  a  third  party,  to  whom  the  consideration  was 
paid,  are  liable  on  their  personal  covenants  in  the  deed.    Taylcr,  ▼•  Hotter, 

UNDERTAKING. 

See  Attachment,  4;  Repueyin. 

UNDERTAKING  ON  APPEAL. 
See  Action. 

VACANCY. 
See  Terbttoriaii  Auditob. 

VENDOR  AND  VENDEE. 
See  Aobexhent  fob  Butino  Land. 

VENUE. 

1.  Applicatton  for  change.    The  act  of  the  legislature,  regulating  the  place  of 

trial  in  certain  cases,  approved  December  6, 1867,  gives  a  party  the  right  to 
apply  for  a  change  of  the  venue  of  his  case  before  the  trial  actually  begins, 
although  such  application  has  been  made  and  denied  at  the  same  term  be- 
fore the  passage  of  this  act.    Godbe  v.  McCormickt  105. 

2,  Venue  act  —jurisdiction.    This  act,  approved  December  6, 1867,  affects  the 

mo4e  of  procedure,  but  does  not  divest  the  district  courts  of  the  common- 
law  jurisdiction  conferred  upon  them  by  the  organic  act  of  this  Territoiy. 

d.  Validity  of  the  venue  statute.    This  act,  approved  December  6, 1867,  is  upon  a 

rightful  subject  of  legislation  and  valid .  lb. 
4.  When  changed  "-discretion  of  courL    The  application  for  the  change  of  the 

venue  in  this  action  was  not  addressed  to  the  discretion  of  the  court  below. 

The  statute  is  imperative,  and  the  application  should  have  been  granted 

upon  the  payment  of  the  costs.  lb. 
6b  Eljfect  of  (UBfwing  applicaUon.    If  a  court  erroneously  denies  a  motion  to 

change  the  place  oi  trial,  the  subsequent  proceedings  in  the  case  are  void.  lb. 
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VERBAL  STIPUIiATION. 
See  Practiob,  84. 


WARRANT. 
See  County  Wabb ants;  Territorial  Warrants. 

WATER^RIGHTS. 

1.  Capacity  of  ditch.    The  measure  of  the  plain tifib  right  to  water  in  controveny 

in  this  case  is  the  namber  of  inches  thtLt  their  ditch  would  convey  from  the 
point  of  diversion  without  running  over  its  banks.  Coruthen  v.  Pember- 
ton,  m. 

2.  Acti4yn  for  divemUm  of  water^  practice— j\idgment  mi  verdict  on  the  material 

issue.  In  an  action  to  recover  damacres  for  the  diversion  of  water  and  obtain 
decree  of  title  and  perpetual  injunction,  the  verdict  of  the  jury  that  plain- 
tiff is  entitled  to  the  water  is  a  finding  on  the  material  issue,  and  entitles 
him  to  a  judipnent  for  costs  and  the  relief  sought.  Harris  v.  Shantz,  212. 
8.  Change  of  point  of  diversion.  If  H.  appropriated  the  water  of  a  creek  at  a 
certain  point  in  1866,  and  C.  appropriated  the  same  water  above  H.,  in  1867, 
for  the  use  of  a  mill,  and  returned  the  water  into  the  creek  so  that  H.  had 
the  benefit  thereof,  H.  has  no  right  to  change  his  point  of  diversion  of  the 
water  in  1869  and  appropriate  it  above  C.'s  mill,  and  thereby  deprive  C.  of 
the  use  of  the  water.    Columbia  Mining  Co.  v.  Hotter^  296. 

4.  Claim  to  water— appropriation --possession.    A  party  who  intends  to  claim 

water  must  appropriate  the  same  with  reasonable  diligence  by  some  known 
means,  and  at  a  certain  point ;  a  declaration  of  such  a  claim,  without  any 
acts  of  possession,  is  insufficient.  lb. 

5.  Let/aland  equitable  relief.    Legal  and  equitable  relief  cannot  be  obtained 

in  the  same  proceeding,  and  a^  judgment  for  damages  for  the  diversion  of 
water,  and  which  perpetually  enjoins  parties  from  using  the  water,  is 
irregular  and  void.    Woolman  v  Oarringer,  636. 

6.  Change  of  place  of  use  and  purpose.     The   prior  appropriator   of  water 

for  mining  purposes  at  a  certain  point  can  extend  his  ditch  and  use  the 
water,  to  the  extent  of  his  appropriation,  at  any  other  point  for  the  same 
or  a  different  purpose.  lb. 

7.  Date    of   appropriation — diligence.      The     appropriation    of    water    by 

parties,  who  prosecute  the  work  on  their  ditch  with  reasonable  diligence, 
dates  back  to  the  commencement  of  the  work.  lb. 

8.  Notice   of  change    of  use  by  appropriator.     The    prior   appropriator    of 

water,  who  posts  notices  of  his  appropriation  near  the  stream  and  immedi- 
ately constructs  his  dams  and  ditches,  is  not  required  to  give  any  actual 
notice  to  subsequent  appropriators  of  his  intention  to  extend  his  ditches, 
and  reclaim  the  waste-water  from  his  mining  operations,  and  use  the  water 
at  another  place.  lb. 

9.  Subsequent  appropriator  —  abandonment.  The  subsequent  appropriator 
of  water,  who  acquires  the  privilege  of  using  the  waste-water  of  the 
prior  appropriator,  can  be  deprived  of  the  same  at  any  time,  unless  the 
water  has  been  returned  into  the  original  channel  without  any  intention 
of  recapture.  lb. 

10.  Prior  appropriator — quantity  and  quality.  The  first  appropriator  of 
water  for  mining  purposes  is  entitled  to  the  same,  as  against  subsequent 
appropriators,  without  material  interruption  In  the  flow  thereof  in  quan- 
tity or  quality.  Atchison  v.  Peterson,  561. 

See  Injitnotion,  1, 8;  Orant;  Loc/ation  of  Land;  PiiSADiKO,  6;  Statu- 
tory Construction,  6, 7, 9. 

Digitized  by  VjOOQIC 


yS 


i 


VERDICT. 
See  Practice,  94. 

WAGES.  { 

See  Mining  Partnership. 
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